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SUMMARY

The article deals with the legal nature of the institution of subsidiary application of legal rules, defines the basic requirements
and preconditions for its use in the process of law enforcement activities. We have substantiated the provision according to which
subsidiary application of legal standards should be considered more widely than merely as an inter-branch analogy, since it can be
applied either there are legislative lacunae or not. We have concluded that subsidiary application of legal rules means application
of regulatory directions to the specific relations, which regulates similar essential features of relations in related spheres. On the
basis of the analysis, we have suggested a set of features indicating the difference between the analogy of the law and the subsid-
iary application.
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CYBCHUIIAPHE 3ACTOCYBAHHSA HOPM ITPABA
SIK 3ACIBb ITIOJOJIAHHS ITPOTAJIMH Y 3AKOHOJJABCTBI

FOpiii MATAT,
KaHIUIaT IOPUIUIHEX HAYK,
acucTeHT Kadenpu Teopii 1 gpiocodii npasa
HanionaneHoro ropuiM4HOroO yHiBepcuTeTy imeHi Spociasa Myaporo

AHOTANIA

VY crarTi IOCHIPKEHO FOPUANYHY IPUPOLY IHCTUTYTY CYOCHIIapHOTO 3aCTOCYBAHHS HOPM IpaBa, BU3HAYEHO OCHOBHI BUMOTH
Ta NepelyMOBH CTOCOBHO HOTO BUKOPUCTAHHS Y MPOLEC] MPaBO3aCTOCOBHOT AisibHOCTI. OOIPYHTOBAHO MOJOKEHHSI, BIAMOBIIHO
JI0 SIKOTO CyOCHIiapHe 3aCTOCYBaHHSI HOPM IIPaBa JOIIIHHO PO3IISIIATH IUPIIE, HiXK TUTBKH SIK MDKIaTy3eBYy aHAJIOTII0, OCKUTEKA
BOHO MOKE€ BUKOPHCTOBYBATHCSI SIK 38 HAIBHOCTI IPOTAJIMH y 3aKOHOJABCTBI, TaK 1 3a iX BiACYTHOCTI. 3p00I€HO BUCHOBOK, 3T'1THO
3 SIKMM 1] CyOCHIiapHHM 3aCTOCYBaHHSM HOPM IIpaBa CIIiJ PO3YMITH 3aCTOCYBAaHHS /IO KOHKPETHHX BiTHOCHH HOPMAaTHBHOTO
MIPUITUCY, IO PETYJIFOE TIO/II0HI 32 CyTTEBUMH O3HAKAMH BIJIHOCHHH Y CyMDKHHX, CIIOPITHEHUX rany3sx. Ha mijncraBi mpoBeneHo-
0 aHaJji3y 3alpOIOHOBAHO CYKYIIHICTh O3HAK, 110 BKAa3yIOTh Ha BIAMIHHICTb aHAJIOTI] 3aKOHY B1J cyOCHA1apHOIO 3aCTOCYBaHHS.

Kurouosi ciioBa: cyOcutiapHe 3aCTOCYBaHHS, MIXKrany3eBa aHaJIoTis, MPOTajMHN y 3aKOHOIABCTBI, cepa MPaBOBOTO pery-

JIFOBaHHS, ITpaBOBa pCFJ]aMeHTaL[iﬂ.

Introduction. The category of “subsidiary application”
is now reflected both in the general theory of law and in the
branch legal sciences. Traditionally, this concept means appli-
cation of regulatory directions to the specific relations, which
governs similar essential features of relations in the related
spheres. Of particular importance is the institution of subsid-
iary application in cases where there exist legislative lacunae,
when the efficiency to eliminate the latter arises as a necessary
component of the process of full implementation of the goals
set before the law.

The purpose of the article is to study the legal nature of
the institutes of subsidiary application of legal rules, as well as
to determine the basic requirements and prerequisites for the
use of the above institutes in the process of law enforcement
activities.

The problem of subsidiary application of the law was in-
vestigated by such scholars as A. T. Bonner, V. M. Kartashov,
V. V. Lazaryev, V. 1. Lyeushin, S. V. Polenina, E. 1. Spector,
J. G. Yanyev and others. At the same time, there are different
approaches among scholars regarding the application of the le-
gal rules in the subsidiary manner: in particular, some research-
ers consider subsidiary application of rules as a variant of the
analogy of the law, while others address it as an independent
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institution. Thus, V. I. Lyeushin regards the subsidiary applica-
tion of norms to the analogy of the law, “but at a higher level”,
since in the first case it is necessary to establish similarities
not only in social relations, but also in the methods of legal
regulation of these relations [1, p. 16-20]. M. J. Baru takes a
different view and believes that the subsidiary application of
law takes place in cases where the legislative body deliberately
refuses to duplicate the same legal rules in various branches
of law [2, p. 25]. In its turn, S. V. Polenina considers the legal
concepts, common to the related branches of law, as another
reason for subsidiarity. She emphasizes the necessity to clearly
differentiate between the analogy of the law, which has a sphere
within one or another branch, and subsidiary use, which is the
application of the rules of one branch to the relations of the
related sphere [3, p. 28].

According to A. T. Bonner, due to insufficient development
in the theory of law, the issue of subsidiary application of leg-
islation is mistakenly qualified as an analogy in practice, and
sometimes in the literature. A. T. Bonner believes that the anal-
ogy of the law applies the specific rules of the branch, and in
the analogy of law — the general content of a particular branch
or law in general. Unlike such cases, in the subsidiary appli-
cation of the law, reference is made to the specific rules of the

SEPTEMBRIE 2018



JURNALUL JURIDIC NATIONAL: TEORIE $T PRACTICA » HALMOHAITHHBII FOPHTHUECKIA JKYPHAJT: TEOPHLS 11 TTPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

other (related) branch. These standards are applied in addition
to the norms of the main branch [4, p. 117-119]. A. Bonner
points out quite rightly that the necessity for application of
criminal procedural rules may arise in the civil process, in par-
ticular, in the case of the necessity to conduct a judicial exper-
iment or obtain samples for examination. Thus, for example,
when a court schedules an examination according to the civil
proceedings it is advisable to be guided by article 245 of the
Criminal Procedural Code of Ukraine (hereinafter referred to
as the CPC of Ukraine) [5], which regulates the procedure for
obtaining samples for examination, since the applicable civil
procedural law does not regulate this issue. Also, practically,
there may be a reverse situation in which it is necessary to refer
to the provisions of the Civil Procedural Code of Ukraine for
the proper application of the norms of the CPC of Ukraine.
Thus, for example, part 4 of article 128 of the CPC of Ukraine
establishes that the form and content of a complaint in a crim-
inal proceeding shall conform to the requirements established
for actions brought in accordance with the civil procedure. At
the same time, the CPC of Ukraine does not provide for the
consequences of non-compliance with formal and substantive
requirements. In this regard, based on the provisions of part 5 of
article 128 of CPC of Ukraine, in case of non-compliance with
the requirements, regarding the content and form of the claim
for compensation of pecuniary and/or non-pecuniary damage,
brought during a pre-trial investigation, an investigation officer
or prosecutor, using article 185 of the Civil Procedural Code of
Ukraine for an analogy, makes a decision to suspend the case,
explaining the necessity to eliminate the shortcomings of the
document, as well as establish an appropriate term for this.

V. V. Fidarov also considers the subsidiary application of
the legal rule as an independent institution and points out that
this is neither a way nor a means to eliminate the legislative
lacunae, but the very effect, the nature of the effect of these
norms, which is expressed in the fact that the legal standards, in
addition to regulating direct relations, carry an additional and
auxiliary load. Hence, the standards acquire an additional sub-
sidiary property [6, p. 94].

J. G. Yanyev emphasizes that the subsidiary application
of the legal rules is predetermined by the unity of law and its
division into relevant branches and institutions, interrelations
between them, and the genetic links existing between the re-
lated and homogeneous branches. In the subsidiary application
of the legal standards, there is a similarity in the subject and
method of legal regulation. Therefore, referring to the subsidi-
ary application of the legal standards, as a way to eliminate the
lacunae, it is necessary to establish the similarity of the case
which is to be resolved with a social relation regulated by a
related legal institution or a related branch of law [7, p. 76-79].

Speaking about the legislative lacunae, it should be noted
that this notion refers to the lack of normative regulation of a
certain group of social relations in the field of legal regulation,
provided these relations are to be regulated from the standpoint
of the principles of law. The legislative lacunae are traditional-
ly considered by the legal science as one of the most common
types of defects in law. Proceeding from the fact that the leg-
islative lacunae have a direct negative impact on the effective-
ness of the legal regulation of social relations, revealing these
lacunae is of a great importance for implementation of the nor-
mative legal acts. The theory of law specifies a set of features
which enables to raise questions about the legislative lacunae
in a particular case. This set usually includes: (a) the fact that a
specific situation is within the scope of the sphere of relations
subject to legal regulation; (b) the impossibility of resolving
this situation through the existing regulatory requirements
(in connection with or with complete absence, or with their
incompleteness). In its turn, the institution of eliminating the
legislative lacunae should mean the adoption of a decision by
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competent law enforcement agencies (both judicial and non-ju-
risdiction) on a matter which is not fully or partially regulated
by law, but is within the competence of this body.

The similarity of social relations and methods of legal reg-
ulation is established within the framework of the analogy of
the law, relating to the legislative lacunae elimination of one
branch of law in the related field, both logically and legally.
The inter-branch analogy is characterized by the same features
as the analogy of the law (intra-branch), with the exception of
the features inherent in subsidiary application which are condi-
tioned exclusively by the peculiarities of the legal regulation of
such social relations by the norms of various branches of law.

The purpose of the subsidiary use of the law as an inde-
pendent institution lies in the use of the rules of law to direct-
ly regulate social relations within the framework of several
branches of legislation. According to E. 1. Spector, the sub-
sidiary application unifies the legal structure in order to avoid
duplication of norms governing such relationships by using an
identical subject and method [8, p. 80] (actually the scientist is
speaking about the principle of saving the normative material).

In this regard, it seems appropriate to agree with the state-
ment that the subsidiary application is not limited to elimi-
nating the lacunae, as it can also occur in cases where there
are no legislative lacunae. Thus, there are such legal concepts
which are equally interpreted and applied in various branches
of law (for example, general conditions for the conclusion of
contracts, limitation of actions, execution and termination of
obligations, etc.). In particular, part 7 of article 179 of the Com-
mercial Code of Ukraine indicates that before the conclusion
of economic contracts, the rules established by the Civil Code
of Ukraine shall be applied. Similarly, the issue is resolved in
relation to the termination of economic obligations. And as the
civil law devotes a number of norms and provisions, in par-
ticular, to such a concept, then, accordingly, there is no need to
highlight them in other related spheres. It is enough for the leg-
islative body to make reference to the provisions of this sphere.

Depending upon the fact if there is such a reference, there
are two types of subsidiary application of the law. Firstly, if
there is a direct indication of the necessity to apply to the re-
lated field of legislation; and secondly, if the legislative body
considers such application possible. Such types of subsidiary
application of the rules are called authorized and by default.

The authorized subsidiary application consists of two types.
Thus, in one case, the legislative body sends the law enforcers
to a certain field of legislation, in the other — to an uncertain
number of the applicable normative acts or those to be adopted
in the future. With the subsidiary application of the rules by
default, the legislative body does not indicate either the sector
of legislation, the rules of which may be applied in a subsidiary
manner, nor the system of legislation as a whole. Possibility
of subsidiary application of rules is not clearly indicated, but
is allowed both through the similarity of relations, regulated
by the related branches of legislation, and due to their similar
legal institutions. There is no doubt that the legal norms of gen-
eral importance to many branches adopted by such institutions,
such as terms, deeds, representation, and others, regulate the
relevant relations in a similar manner, regardless of the legal
branch [9, p. 97].

The main difficulty, arising from the subsidiary applica-
tion of the right by default, is to determine if there is a “tacit
consent” of the legislative body with regard to such applica-
tion of legal norms. This problem can be solved in the follow-
ing way. The civil procedural law includes such institutes as
procedural periods, judicial challenges and notifications, etc.
The norms, part of these institutes, are characterized by the
fact that they are, in their majority, “auxiliary”, since they en-
sure the proper use by subjects of their rights, the fulfillment
of their responsibilities, the determination of the possibility
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of resolving disputes. It is difficult to rebut the “tacit consent”
of the legislative body to the subsidiary application of legal
norms governing identical (or similar) relations. Thus, the
term “a weekend”, as well as “another weekend” is contained
in article 124 of the Civil Procedural Code of Ukraine [10]. In
this case, in order to determine whether a day is a weekend or
other weekend, it is necessary to apply articles 67 and 73 of
the Labor Code of Ukraine in a subsidiary manner [11]. And,
for example, the field of labor law makes use of the legal con-
sequences of a transaction committed by an incapable person,
stipulated by article 226 of the Civil Code of Ukraine [12], in
the form of recognition of such a transaction null and void.
It is obvious that it is difficult to insist on the validity of an
employment contract concluded by an individual recognized
incapable by the court. Consequently, the legislative body has
not included the norms in the article justifiably, which regu-
late the effects of the conclusion of an employment contract
by an incapable person. This is done in civil law in detail, the
rules of which in this case should be applied in a subsidiary
manner.

As E. 1. Spector writes, the “appropriate” application of the
norms is subsidiary, when the legislative body, by a specific
reference, indicates that the rules of other branches (institu-
tions) regulating such relations, apply to certain relations in-
cluded in the subject of this branch or institute. Therefore, it is
possible to point out differences of the analogy of the law and
the subsidiary application of the legal rules. Firstly, the sub-
sidiary use in some cases may be not temporary, as a kind of
analogy of the law (inter-branch analogy), but stable, directly
established by the legislative body in order to achieve unity in
the legal regulation of social relations. Secondly, the subsidiary
application of the rules is carried out directly by the will of the
legislative body, which, in the relevant legal norm, introduces
special references to other norms regulating such relations.

The method of legal regulation serves as a criterion to dif-
ferentiate between the application of the legal rules by anal-
ogy and the application of norms in a subsidiary manner. As
V. 1. Lyeushin points out, when the method of legal regulation
determined generally is not contrary to the method of legal reg-
ulation of a norm intended for such relations of another branch,
a sub-branch, institute, it becomes possible for the subsidiary
application.

Taking into account the information mentioned above, it
is considered expedient to address the subsidiary application
of the legal rules more widely than merely as an inter-branch
analogy, since it can be applied depending upon the fact wheth-
er there are any legislative lacunae.

However, regardless of whether the subsidiary application
of the legal rules is considered to be a kind of analogy, or is
an independent institution, it is possible only under certain cir-
cumstances, namely: a) in the field of legislation the rules are
absent, which directly regulate this social attitude; b) there is
a direct prohibition of the legislative body on the subsidiary
application of the rules; c) there exist the legal rules in related
spheres which mediate the relations to be regulated; d) social
relations subject to regulation, and those, regulated already,
shall be characterized by similarity; e) methods of legal regula-
tion shall be also similar.

Particular attention should be paid to the problem of the
ratio of intra-branch, inter-branch analogy of the law and the
analogy of law. In this regard, it should be noted that if there are
no prerequisites for the application of the intra-branch analogy
of the law, the inter-branch one is applied, followed by (if there
are no conditions for the application of the latter) the analogy
of law. This scheme is mostly used in the areas of private law,
where the analogy is provided for by law. The spheres of public
law, where the inter-branch analogy is not widely spread, strict
adherence to such a scheme makes no sense, since it has more
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theoretical than practical significance. However, the analogy of
law in any case is even less desirable.

From this perspective, attention should be paid to the crite-
ria to determine whether the application of analogy is possible
in order to eliminate the legislative lacunae. Thus, the analogy
is always possible, except in those cases where the legal con-
sequences are associated only with the specific legal rule. On
the basis of this, one can identify the following areas in the na-
tional legal system, in which the analogy is unacceptable, name-
ly: (a) the sphere associated with the qualification of an act as
an offense and the establishment of measures of legal liability;
(b) the sphere of public legal relations, which are regulated by
an imperative method, where the material rights and obliga-
tions of the party arise due to the legal rules of specific content;
(c) the sphere of responsibilities of public authorities and local
self-government bodies and their officials (in particular, it is pro-
hibited to determine, by analogy, the powers of bodies of public
authority and local self-government, their officials, established
by the Constitution and laws of Ukraine, as well as the grounds
and methods of their actions); (d) the sphere where the law ex-
tends its provisions only to cases expressly provided for, which
is an indication that this provision is not valid for other cases. In
general, while characterizing the institute of analogy in law one
should take into account the fact that its main purpose is to re-
spond to the changes and the new social relations, which require
legal regulation and resolution in a timely manner.

Therefore, one should consider such means of eliminating
the legislative lacunae as the application of rules by analogy
(in the form of both intra-branch and inter-branch) not as an
exception in nature of the phenomenon, but as an institution,
due to the properties of the law itself, a natural legal instru-
ment, aimed at ensuring its functioning as a single, integral and
dynamic system.

As an example of the application of the inter-branch anal-
ogy, we can suggest the decision of the judge of the chamber
of civil cases of the Kharkiv Regional Court of Appeal of De-
cember 14, 2006 [13] on the remand of the administrative case
to the court of first instance to eliminate the shortcomings in
the execution of the case, with a time limit for eliminating such
shortcomings. Thus, in this case, the judge, having revealed the
shortcomings in the execution of the case, and taking into ac-
count that the norms of the Code of Administrative Procedure
of Ukraine (hereinafter referred to as the CAP of Ukraine), at
the time the case was tried, did not contain any requirements
regarding the order of return to the court of first instance by
an appellate court of a case, executed improperly, in accord-
ance with the requirements of part 7 of article 9 of the CAP
of Ukraine (in force at the time of the trial) [14], considered
appropriate to apply the provisions of part 4 of article 297 of
the Civil Code of Ukraine (in force at the time of the trial) by
analogy, and ordered to remand the case to the court of first
instance for shortcomings in the execution.

We can suggest a similar situation regarding the determina-
tion of the jurisdiction of an administrative case, when a party
is a court or a judge of this court. Thus, considering that this
issue is not regulated by the Code of Administrative Justice
of Ukraine, the courts, when considering the materials of an
administrative claim brought before an administrative court
judge, are guided by the provisions of the Civil Procedural
Code of Ukraine, which establishes the procedure for determin-
ing the jurisdiction of civil cases, in which one of the parties
are the court or the judge of this court [15]. Taking into account
the foregoing, one can conclude that the above rule of the Civ-
il Procedural Code of Ukraine is applicable to determine the
jurisdiction of an administrative case under the rules of the in-
ter-branch analogy.

Conclusion. Consequently, as we can judge from the fore-
going, subsidiary application occurs only between related
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branches and institutions, which are identical in character, as
well as genetically interrelated. At the same time, referring to
the subsidiary application of the rules of the related branches
of law, one should bear the fact in mind that it is permissible
only under certain conditions. In particular, it is necessary to
identify a significant similarity in regulated relations, as well
as in the methods of their legal mediation. When choosing a
subsidiary application of the legal rule, one should also take
into account the principles inherent in the field of law to which
these rules actually belong.
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