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SUMMARY

Article explores peculiarities notion of category “interest” in civil law relations, its essence and purpose are determined, high-
lighted gaps in civil legislation of Ukraine, impede protection interests of subjects of civil legal relations Particular attention is
paid to discussion of civil law scholars on definition of category “interest”, its properties, characteristic features in modern civil
legislation. It is determined that category of interest represents one of the leading positions in emergence, change and termination
of civil legal relations, therefore it has a considerable interest for further research.
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MPOBJIEMHI TUTAHHS, 1[0 BUSHAYAIOTH KATETOPIIO «IHTEPEC» ¥ IIUBLJIBHOMY ITPABI YKPATHU

Amnacracis KATPEHKO,
acripaHT Kadeapy IUBIILHOTO 1 TOCIIOJAPCHKOTO MpaBa Ta MPOoLecy
MiKHAPOIHOTO I'YMaHITAPHOTO YHIBEPCUTETY

AHOTAILIA
VY cTarTi 10CHIHKYIOThCS OCOOIMBOCTI HOHSTTS KaTeropii «iHTepecy» y NMBUILHUX IPaBOBiIHOCHHAX, BU3HAYAETHLCS HOT0 CyT-
HICTD Ta MPH3HAYEHHS, BUSBIIOTHCS IPOTANMHH B IUBLIPHOMY 3aKOHOJABCTBI YKpAaiHM, IIO yCKIIAQJHIOIOTH 3aXHCT iHTEpECiB
Cy0’€KTiB IIMBUTBHUX NpaBoBigHOCHH. OCOOIMBY yBary NpHUIIEHO MUCKYCii MPOBIAHMX YyYEHHX LMBITBHOTO MpaBa IIOAO BH-
3HAUEHHS KaTeropii «iHTepecy, HOro BIACTUBOCTEH 1 XapaKTEpHUX O3HAK, a TAKOXK 3alPOBAJXKEHHIO L[bOTO IOHATTS B CydacHe
LUBLIBHE 3aKOHO/IABCTBO. BU3Ha4YEHO, 1110 iHTEpeC Biirpae MpoBifHY poJjib Y BUHUKHEHHI, 3MiHI i IPUITUHEHHI [IUBUILHUX TIpa-

BOBITHOCHH Ta CTAaHOBHTb 3HAYHUII IHTEPEC MiJT Yac MOAANBIIOTO JIOCHIKCHHS.
KirouoBi ciioBa: iHTepec, UBIIBHI IPABOBIIHOCHHH, JIOTOBIPHI IIPABOBITHOCHHH, ITPABOBA MPUPO/IA KATEropii iHTepecy, «3a-
KOHHHUI IHTEpecy Ta «OXOPOHIOBAHHH 3aKOHOM 1HTEpecy, peallizallis Npasa i 3aKOHHOro iHTepecy (Gi3udIHUX 1 IOPUANYHUX OCiO.

Statement of the problem. Even at a very early level of
unconscious behavior, there are problems of interest, as a re-
flection of certain needs, which continue to exist throughout
life of individual, existence of society, state and world commu-
nity. At present time, there are many definitions, understand-
ings and ratings category “interest” (as in civil law and in other
fields of knowledge), however, it isn’t possible to diminish its
value in modern conditions, because interest is basis of activity
of each subject, and, consequently, plays a fundamental role,
both in social life and in legal regulation of social relations.

Without analyzing category of “interest” can’t hope to build
a successful mechanism of law formation, his influence on social
relations in general and behavior of an individual, in particular.

At various stages of human history, to issue of “interest”
addressed representatives of different areas scientific thought.
Thus, philosophical tradition connects it with human desire to
achieve a certain goal, desire to achieve satisfaction of both so-
ciety and individual level. K. Helvetius considered “interest” as
a “spring” of human activity, focused on identifying objective
social determinantions of last one [1, p. 158]. He distinguished
three kinds of interests: interests of individuals, or personal,
private interests; interests of certain social groups within a par-
ticular society or interests of communities; interests of society
or public interest.

Analysis of recent research and publications. At pres-
ent time, category of civil law “interest” is research subject
by many prominent scholars: I.A. Biryukova, S.M. Bratusya,
O.M. Vinnika, N.V. Vitruka, Yu.S. Gambarova, R.E. Gukasya-
na, M.D. Egorova, O.S. lToffe, R.A. Maidanika, O.V. Malka,
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V.V. Mikhailova, V.K. Popova, R.O. Stefanchuka, G.G. Kharch-
enko, G.F. Shershenevicha and others. However, problem of
determining legal nature of interest as a category of civil and
family law remained rather unsolved. Scientists are still dis-
cussing subjective and objective nature of interest, private and
public interest, personal and social.

The article aims formulating. The purpose of article is to
research and analyze theoretical views of scholars and practices
studying category of “interest” in civil law and civil legislation.

The major study material statement. In legal literature,
along with usual use term “interest”, words such as “legal inter-
est”, “legally protected interests”, which have a normative ba-
sis are often found. Adding specializing signs of its kind aimed
at distinguishing and interests classification by criterias of pro-
tection and provision of law. For example, B.T. Khudoyarov
think that “legal interests” should be understood as interests
which have a legal basis, for example, issuance by registration
body of a civil status a certificate of birth, etc. [2, p. 18].

However, Professor E.O. Kharitonov reasonably argues
that while speaking about peculiarities of interpretation con-
cept of “interest” in modern civil law, should pay attention to
incorrectness (archaic) use of expressions: “legal interest”, “le-
gally protected interests”, “protected interest”, etc. [3, p. 220].
This approach is shared by us, as interests behind legal regula-
tion don’t form subject of civilized science study. Therefore, it
is clear that a priori, when term “interest” is used, implies such
interest, which is covered by protection of objective law.

According to A.Ya. Kurbatov, term “interest” can be used
to refer two different, albeit interrelated phenomena: interest
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as a phenomenon of social existence (“objective interest”) and
interest as a phenomenon of consciousness (“subjective inter-
est”), formation of which takes place under influence of both
objective and subjective factors [4, p. 56].

At the same time professor Ye.O. Kharitonov substantiates
that in concept of domestic civil law notion of “interest” is con-
sidered as a category subjective, not objective [5, p. 220]. Thus,
interest in legislative terms contrasted scientific terms.

Current civil and family law is quite active in concept of
interest, while not stopping at same time on its detailed norma-
tive definition. Only Ukraine Family Code uses term “interest”
in different variations about 70 times.

It must also be agreed that interest is driving force of any
activity, in particular, is a decisive factor in formation of agree-
ment necessary for conclusion a contract (as well as commis-
sion of another legal action) will of its parties.

As a general rule, such interest is generated by fact that
civil law refers to “payment or other counter-provision perfor-
mance of its duties”, while recognizing this particular sign as
necessary and sufficient for payment contracts allocation.

The word “interest” has a number of meanings, among
which it is expedient to consider those which may be relevant
for understanding interest in private (civil) relations.

Interest is a measure of interest that can have varied man-
ifestations. Interest can have a purely domestic (or consumer)
nature and consist of relevant interest in meeting needs of indi-
vidual. A person may have an interest in obtaining a profit by
doing business. In this case, it is about entrepreneurial interest.
Interest of legal entities can be both public and private depend-
ing on type of legal entities — private and public law. Interest of
legal entities of private law depends on interests of their found-
ers; it defines goal of such entities, satisfied by their bodies and
actions can have both business and non-business nature.

From domestic and business interests should be distin-
guished legal interest, which in particular is to acquire a subjec-
tive right to a certain benefit, for example, by committing one
or another transaction. Legal interest is usually formed by do-
mestic or business interest. Legal and domestic interests don’t
always coincide in their legal sense. Legal interest to relevant
object, as a rule, determines content and nature of transactions,
other legitimate actions of participants in specified relation-
ship. However, loss of domestic or business interest doesn’t
mean loss of legal interest and doesn’t lead to automatic ter-
mination of subjective civil law. Preservation in person of sub-
jective right testifies about presence of interest of its carrier in
preserving right of ownership or other right to a thing, that is,
legal interest.

Category of legal interest from different positions is cov-
ered in theories of “interest” developed by the doctrines of civil
law and civil process.

In civil procedural law, interest is understood as activity of
trusted persons to protect another’s subjective right.

Occasionally, interest is seen as a notion other than law,
refer to a status, that hasn’t found expression in a particular
subjective right.

Legal interest in civil proceedings is that court’s decision
concerns rights and obligations of parties. An interested per-
son is acknowledged whose right is violated or disputed; other
participants in process have a peculiar interest, but interests of
parties and other participants in civil process aren’t an element
of subjective civil rights, as interest in civil process only imple-
menting external influence and is a sign additional to substan-
tive law and subjective right in civil law, which can’t be part of
subjective right in civil law.

In civil law, concept of interest is sometimes identified with
notion of damage, which is archaic, since losses in subjective
law don’t necessarily have to be foreseen, and therefore inter-
est in this sense can’t be included in concept of any subjective
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right. Subject’s interest in some cases is proposed to understand
in sense of awareness possibility of satisfiing his needs for cer-
tain benefits, which has same meaning as will of subject, and
therefore absent in person that hasn’t his own will, therefore
still can be carrier of subjective law.

Noteworthy understanding category of “interest” in two
ways — as a legal fact and desire (individual needs) legal char-
acter. Interest as legal fact or certain state of person is basis
for emergence, conservation, implementation and protection
of civil rights, and also defines limits of their implementation.
Interest can be considered as desire or need of person who is
object of protection, since it is aimed at achieving a certain
legitimate result, acquisition and implementation of subjective
rights.

Most often, civil law doctrine understands term “interest”
in two meanings: as a prerequisite for emergence or mandatory
element of a particular subjective right and as an opportunity to
satisfy their claims with help of subjective law.

In this regard, it’s necessary to distinguish between notion
of interest as precondition or basis of any subjective right and
action in so-called interest. The first one means sense of exist-
ence subjective right, main purpose for which it exists, and the
second — an opportunity to satisfy any actions their needs, that
exists, particularly in case of using his or someone else’s things
because there is no subjective rights, in which its owner wasn’t
interested.

For example, in trustful legal relations, interest protected
by law is to protect violated and promote impaired (making)
other people’s or their own subjective rights by committing acts
(services, works) for their own and others’ needs (beneficiary,
trustee) in order to prevent harm, or to perform duty, or other
unjust interests of another person; so actions are taken in view
of obvious benefit or benefit of person concerned, taking into
account known or probable intentions of person concerned.

In any case, private-law interest is a reflection of legal form
distribution of object of private (civil) legal relations and rep-
resents possibility of sharing object of use in private ownership
on basis of “mine” and “anothers” (in particular, interest of
owner, participant in family relations), or in form of adapting
object to joint realization of private and public interests (for ex-
ample, when performing a public servitude on river, a national
park, etc.).

A general approach to this legal category provides grounds
for considering civil interest as a system-forming criterion for
field of civil (private) law, prerequisite and main objective of
subjective civil law existence, through possibility of satisfying
any actions their needs as a private individual.

Unlike private interest, public interest is a prerequisite and
main purpose of existence competence of public law subjects,
which is carried out due to adaptation of object legal relations to
collective realization of public interests and satisfaction of ac-
tions defined by law collective needs as subjects of public law.

In absence or derivative (secondary) nature of public in-
terest there is a division of object legal relationships in private
ownership on principle of “mine” and “anothers” regardless of
public or private legal personality of participants in such rela-
tionships.

For property relations and related relations, based on subor-
dination one party to another, main purpose of which is to im-
plement private-law interest with participation of a state body
or local self-government body, must apply civil law provisions
with exceptions provided by law, defining public competence
of a public law entity.

Necessity for legislators in applying notion of interest but
not any other gives reason to assert about serious substantive
and practical load on this category.

In this regard, abandonment of such important concept
without legislative definition caused need for an official inter-
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pretation of concept “legally protected interest” by Constitu-
tional Court of Ukraine.

In its decision, Constitutional Court of Ukraine built a le-
gal position, based on comparison and matching interests and
subjective law, which showing organic relationship of these
concepts. According to results of review it was decided that
interest should be understood as desire to use a concrete ma-
terial and/or immaterial good, as a result of general content of
an objective and directly non-intermediate in subjective law, a
simple legitimate permission, which is an independent object
of judicial protection and other means of legal protection in
order to satisfy individual and collective needs, which don’t
contradict Constitution and laws of Ukraine, public interests,
justice, conscientiousness, reasonableness and other general
legal principles [6].

This discussion contributes to ambiguity of current legis-
lation in definition term of “interest”. Thus, in Constitution of
Ukraine, Civil Code of Ukraine and a number of other norma-
tive legal acts term “interest” is used, Criminal Code of Ukraine
(chapter XIV) refers to “law-protecting interests”, Civil Proce-
dural Code and Code of Administrative judicial proceedings —
about “interests”, “legitimate interests” and “legally protected
interests”, accordingly.

In addition, there are problems with substitution of con-
cepts, or their identification: sometimes interest is simply
identified with subjective law, replacing each other; sometimes
interests and subjective rights are opposed to each other — leg-
islator applies a dividing link “rights or interests”. Therefore,
relevance study of category “interest” in general, and its legal
nature, in particular, doesn’t raise doubts or objections.

The realization of interests is influenced by their legal na-
ture: what kind of interest is implement (protected, guarded) —
private or public, personal or social. This fact entails a number
of further chains in mechanism of legal regulation.

On subjective legal nature of interest in civil and family
law indicates, firstly, that necessity is always a prerequisite of
interest. It appears as desires, intentions, aspirations — “con-
scious stimulus” implementation provided by civil law rights.
Secondly, interest is subjective, since it is formed on basis of
individually defined needs and qualities of each person.

However, it should be noted that interest is formed on ba-
sis of natural human rights and includes biological and social
needs. In addition, realization of interest is possible only in
public relations. Beyond this, interest is transformed into emo-
tional state of individual. Impossible to pay attention on fact
that subjective right and interest are in close connection: inter-
est is root cause of appearance of subjective law, during realiza-
tion of subjective law, interest remains its essence, determines
expediency of implementing actions aimed at the realization of
subjective law, regardless of whether, to what extent regulation
or protection of interests is practically possible under rules of
objective law. All this testifies to objective nature and essence
of interest.

It should be noted that concept of interest in the provisions
of Civil Code of Ukraine is interpreted in a peculiar narrow
and pragmatic sense and acquired features of “quasi-subjective
law”. For example, art. 500 of Civil Code of Ukraine states
that any person who, prior to date of filing an application for
a trade mark or, if claimed prior to priority date of application
in interests of its activities, has used trademark in good faith in
Ukraine or has undergone significant and serious preparation
for such use, has right to continue use or use provided for by
said training free of charge [7]. Also possible give an example
art. 612 of Civil Code of Ukraine — if, as a result of delay of
debtor, fulfillment of obligation has lost interest in creditor, he
may refuse to accept execution and demand damages [7]. Con-
firmation of our statement can serve art. 1283 of Civil Code of
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Ukraine, which regulates protection of inherited property and
establishes that protection of ancestral property is carried out
in interests of heirs, recipients and lenders of testator in order
to preserve him prior to adoption of inheritance by heirs [7].

That is, interest can be interpreted as a certain legal possi-
bility of a participant in civil relations to conduct chosen be-
havior, this interest, moreover, can be protected in case of its
violation or other encroachment on it.

No less important is that whatever interests (private or pub-
lic), they should be balanced. Only in such condition can be
asserted effectiveness of legal regulation of social relations and
prospect of development, whether economy, or civilian turno-
ver as its private law form. At the same time, it is undoubtedly
necessary to assess negatively absence of such a balance be-
tween private and public interests, or, in other words, an imbal-
ance that will inevitably lead to legal conflicts, economic dis-
location and other negative consequences. Therefore, assessing
the significance notion of interests balance, in professional lit-
erature, it isn’t by accident that idea of need to recognize inter-
ests balance as one of branch principles is defended [8, p. 152].

Conclusions. Thus, summarizing, it is necessary to state
ambivalent legal nature of interest in civil law. Indeed, at first
glance, interest has a purely subjective nature, because he (in-
terest) in civil and family law is personal, private. However, in-
terest generates right (subjective) and, as a result, is objectified
through it. We believe that in further research should focus on
issues of subjectivity and objectivization of interest.

References:

1. T'enpBenuii K.A. Counnenus: 8 2 . M., 1974. T. 2. 603 c.

2. Xynospos Bb.T. 3amuTa mpaB U MHTEpPECOB JeTel MO ce-
MeiHoMy npaBy PecrmyOnmukm Tamkukucran: aBroped. Iwcc. ...
kaHza. topua. Hayk: 12.00.03 «[paxkmaHckoe mpaBo; ceMeiHOe
MpaBo; FPaXkJIaHCKHUH MPOLECC; MEXKTYHAPOIHOE YACTHOE ITPABO».
Jyman6e, 2000. 22 c.

3. Xapuronos €.0. Kareropist iHTepecy y UHUBILTbEHOMY TpaBi
Vkpainu. AktyainbHi npobiemu aepixkasu i npasa. 2005. Bum. 25.
C.216-221.

4. Kyp6aroB A.Sl. CoueTaHne YaCTHBIX U ITyOIUYHBIX HHTEPE-
COB IIpU MIPABOBOM PETryJIUPOBAHUU HpeﬂHpHHHMaTeHbCKOﬁ e~
tenpHOCTH. M.: LlenTplOpHHupOP, 2001. 212 c.

5. Xapuronos €.0. Kareropist iHTepecy y UHUBiLIBHOMY TpaBi
Vkpainu. AktyainbHi npodiemu aepikasu i npasa. 2005. Bum. 25.
C.216-221.

6. Pimenns Koncruryuniiinoro Cyny Ykpainu y cnpasi 3a KOH-
CTUTYLIHUM TIomaHHAM S50 HApOIHHUX JCMyTariB YKpaiHH MO0
o(imifHOro TIyMadeHHS OKPEMHX MOJIOKEHb YaCTHHHU IepIIOi
ctarTi 4 LluBiTBHOTO mpolLECyanbHOTO KOAEKCY YKpaiHu (crmpa-
Ba MPO OXOPOHIOBAaHWUiT 3aKOHOM iHTepec) Bia 1 rpymus 2004 p.
Ne 18-pn/2004 / Komcrurynitiamit Cyx VYipainm. URL: http://
consultant.parus.ua/?doc=02G4Y25DE3.

7. HuBinbHuil konexe Ykpainu: 3akoH Ykpainu Bix 16 ciuns
2003 p. Ne 435-1V / BepxoBna Paga Ykpainu. Binomocti Bepxos-
Hoi Panu Ykpainu. 2003. Ne 40—44. Cr. 356.

8. besyx O.B. bananc inTepeciB y peryinoBaHHI T'OCIOIaPCHKIX
BITHOCHH SIK TIpaBOBHII npuHIWMI. [IprBaTHe NpaBo i MiNIpHEMHN-
ITBO: 30ipHUK HaykoBUX mpartb. 2014. Bum. 13. C. 151-154.

INFORMATION ABOUT THE AUTHOR
Katrenko Anastasiia Andriivna — Postgraduate Student at
the Department of Civil and Commercial Law and Process of
International Humanitarian University

THOOPMALIIA ITPO ABTOPA
Karpenko Anacracis AuapiiBHa — acmipant kadeapu
UBLIBHOTO 1 TOCMOAAPCHKOTO MpaBa Ta mpoiecy MixHapo-
HOTO I'yMaHITapHOTO YHIBEPCUTETY

87



