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AKTYAJBHI TPOBJIEMHU 3AKOHOJJABYOTO BUBHAYEHH I
CHEIIAJIBHOI KOH®ICKAIII TA ii IPEIMETIB
Y YUHHOMY KPUMIHAJBHOMY KOJEKCI YKPATHU

Tersna ITABJIOBA,
KaHIUJAT IOPUANIHUX HayK, JOLEHT, JOLEHT KadeapH KpUMiHAIBHOTO NpaBa, KPUMIHAIBHOTO MPOLECY Ta KPUMIHATICTHKH
Onecbkoro HalllOHAJIBHOIO YHiBepcuTeTy iMeHi L.I. MeunukoBa

AHOTALIA

VY cTarTi po3mIsSHYTI EpeAyMOBH BUHUKHEHHS CIeliadbHOT KOH(]IcKaIlil B KpUMIHAILHOMY 3aKOHO/IABCTBI YKpaiHH, a TAKOXK
BU3HAYEHI OCHOBHI IIPOOJIEMU IIPaBOBOI perlaMeHTalii crenianbHoi KoHdickauii Ta i npeaMeTis. 3po0ieHo BUCHOBOK, 110, IO-
nepiie, crenianbHa KoHdickailis, 3akpinieHa B KpuMinanbHOMY KoJekei YKpainu, € pakTHUHO CIpoO0r0 3aKOHO/IABIIS BBECTH
KoH(]ickalio MaifHa 03a KpUMiHAJIBHUM IIPOBAPKEHHSIM, [I0-pyTe, KpUMiHaJIbHE 3aKOHOJABCTBO PO IPABOMIPHICTb BOJIOAIHHS
MaifHOM TpPEeTiMH 0COOaMH Ta BU3HAYCHHS MPEIMETIB KOH}icKallii moTpedye BIOCKOHAICHHS.

KurouoBi ci1oBa: crienianpia koHbickaris, koH}icKalis B KpUMiHAJIBHOMY TOPSAKY, KOH(icKallis MaiiHa 1103a KpUMiHAIbHUM
HPOBAKEHHSM.
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SUMMARY
The article deals with prerequisites for the background of special forfeiture in the criminal law of Ukraine, as well as defines
the key issues on legal regulation of the special forfeiture and its subjects. It has been concluded as follows: first, the special forfei-
ture, enshrined in the Criminal Code of Ukraine, is the actual legislator’s attempt to introduce the property forfeiture outside of the
criminal proceedings; secondly, the criminal law on the legality for possession of the property by third parties and the identification

of subjects of forfeiture requires its improvement.

Key words: special forfeiture, criminal forfeiture, non-conviction based (NCB) asset forfeiture.

REZUMAT
Articolul descrie premisele confiscarii speciale in dreptul penal al Ucrainei, precum si problemele de baza ale reglementarii
legale de confiscare si elemente speciale. Sa ajuns la concluzia c&, in primul rand, confiscarea speciala consacrata in Codul penal al
Ucrainei, este de fapt un legislator incercare de a introduce confiscarea bunurilor in afara procedurilor penale, si in al doilea rand,
legea penala privind legalitatea proprietatii bunurilor de catre parti terte si definirea de confiscare necesitd Imbunatatiri.
Cuvinte cheie: confiscarea speciala, confiscarea in procedura penald, confiscarea proprietatii in afara procedurilor penale.

ITocranoBka npodaemu. Kondickauis € ogHum 3i cra-
pOIaBHIX CYBOPHX 3aXOJiB BIUIMBY Ha 3aCyIKEHOTO, SKHUH
YIPOAOBK PO3BUTKY BITUM3HSIHOTO KPUMIHAJIBHOTO 3aKOHO-
JIAaBCTBA MOCTIHO TpaHC)OPMYBaBCs, MPUUOMY el Mpo-
1ec TpuBae i joci. [0JOBHUM NMUTaHHSIM 3aKOHHOCTI 3aCTO-
CyBaHHS Oy/Jb-SIKOTO 3aXOJy JEPKaBHOTO MPUMYCY, ¥ T. 4. 1
KoH(icKarlii, € 3aKOHO/IaBYe BU3HAUCHHS MPABOBOT MPUPOJIH,
MiJICTaB, MEX HOro 3aCTOCYBaHHS Ta BU3HAUCHHS LIICH, IKUX
IparHe JOCATTH JepiKaBa, 3aCTOCOBYIOUH TOW UM 1HIINI 3aXif
IPUMYCY.

AKTyalbHiCTb TeMHU AocHimKeHHs. CbhOromHi KpuMi-
HaJIbHE MTOKAapaHHS BKe IepecTayio OyTH €ANHUM 3aXO0I0M KpH-
MiHaJIBbHO-TIPABOBOTO BIUIUBY. Y KpUMIiHAIbHE 3aKOHOJABCTBO
VKpalHH TOCTYIIOBO BIPOBA/DKYIOTHCS MIICHCTEMA «iHIIHX
3aX0/iB  KPUMIHAIBHO-TIPABOBOTO XapakTepy», IMiJcUCcTeMa
«0OMexXyBaIbHUX 3ax0fiBy [1] momo ¢izuuHux ocib Ta Tmija-
CUCTEMa «3aXOJiB KPUMiHAJILHO-TIPABOBOTO XapaKTepy» MO0
opuandHEX oci6. e 3ymMoBIeHO THM, 10 YKpaiHa Ha HUIIXY
JI0 €EBPOIHTETpallii IMIJIEMEHTYE y CBOE HAI[lOHAJILHE 3aKOHO-
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JIABCTBO TOJIOKEHHST MIXXHAPOIHO-TIPABOBUX HOPM Ta MparHe
aJIaNTyBaTH BHYTPIIIHE 3aKOHOAABCTBO JI0 3aKOHOJABCTBA €B-
pOMNEeNChKUX KpaiH.

Ines «aBoKOMHHOCTI» 3aX0AiB KPHUMiHAIBbHO-IIPABOBOTO
BIUIMBY BigoOpaxeHa B 4. 3 cT. 3 KpuMiHaAIBHOrO KOIEKCY
VYkpainn (nani — KK VYkpainu), y skiii BkazaHo, 1110 3JI0YHH-
HICTh JISHHS, a TaKOX HOr0 KapaHICTh Ta iHII KPUMIiHAJb-
HO-TIPABOBI HACIiAKK BU3HaYaroThes MM Kozekcom [2, c. 66].
OcraHHsl TOKTpUHAJIbHA KOHIEMISI — e ies «IOTUPUKOIIN-
KI», sIKa Tiepe10adae:; 3aX0/11 OKapaHHsl; 3aX0I1 3a0X04YCHHS;
3ax0JIU IOHOBJICHHST; 3aX01 Oe3nekH [3, ¢. 59-62].

Cnin moroautucs 3 M.1. XaBpoHIOKOM, SIKHH TIIKPECIIIOE,
IO TPO iICHYBAHHS CHCTEMH 3aXOJIiB KPUMiHAIBHO-IIPABOBO-
TO BIUIMBY HE 3I0TAIyEThCS 1 caM 3aKOHOMABENb, OCKUIBKH
BOHHU «PO3KHJaHI» 10 PI3HUX pPO3Iilax 3arajabHOi YacTHHU
KK Vkpaiuu [4, c. 290]. Hitka 1o0ymoBa 3aX0/iB KpUMiHAIb-
HO-TIPaBOBOTO BIUIMBY JO3BOJUTH, HA HAIIY IYMKY, OLIBIII
TOYHO peali30ByBaTd OCHOBHI TNPHHIMITK KPHMIiHAJIBHOTO
NpaBa — CIPaBe/IIMBICTh, TYMaHI3M, 1HJIMBIlyasi3allito 3aX0/iB
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KPHMIiHAJIBHO-TIPABOBOTO BILIHBY, €KOHOMIIO 3aXOMiB KpPUMi-
HAJILHO-MIPABOBOT penpecii To1o.

Cran pociaigxenHs. [loCiiUKEHHIO TPaBOBOI MPHPOAU
crienianbHOT KOH(DICKaIll Ha PI3HUX eTarax PO3BUTKY BITYM3-
HSHOI HayKM KPUMIHAJIBHOIO IpaBa OyJIM MPUCBSYEHI Npari
10.B. Baynina, B.I. Bopucosa, €. M. Beueposoi, .M. Top-
6avoBoi, B.K. I'pumyxka, H.O. T'yroposoi, O.O. dymoposa,
B.K. [lyronosa, O.B. €pmaxa, A.E. XXamunacekoro, K.I1. 3anoi,
0.B. Kozauenka, M.I". Kopa6enb, O.M. Koctenka, B.M. Kyma,
H.A. Mupomnnuenko, H.A. Oprnoscekoi, O.D. Ilaceku,
O.C. Tupoxenka, F0.A. TTonomapenka, .M. Co6xo, B.O. Ty-
nsikoa, [LJI. ®pica, M.I. XaBpontoka, O.JI. I[BeTnuHOBHYa,
A.M. SlmieHka Ta iHIIMX BUCHHX.

Merta Ta 3aBIaHHS CTATTi. ABTOp IOCTaBUB 3a METYy
PO3IIISTHYTH aKTyajbHI MPOOJIeMH 3aKOHOJABYOTO BU3HAUCH-
Hsl crieniasibHOi KoH]icKalii Ta 1l mpeaMeTiB y BITYU3HIHOMY
KpHMiHaJIbHOMY 3aKOHOIABCTBI.

Bukiaa ocHoBHOro marepiany. Y 3/1iliCHeHHI CBOiX IpaB
1 000B’SI3KIB KOXKHA JIIOIMHA Ma€ 3a3HABATH TUIBKU TaKUX 00-
MEKEHD, Kl BCTAHOBJIEHI 3aKOHOM 3 METOIO 3a0€e3IeYeH s Ha-
JISKHOTO BU3HAHHS 1 OBary npas Ta cBOOOA iHIINX 1 3a0e3me-
YeHHsI CHPaBEIJIMBAX BUMOT MOpaii, TPOMaJCHKOTO HMOPSAKY
Ta 3araJlkHOr0 A00poOyTy B JIEMOKPaTHYHOMY CYyCHIIBCTBI
(cr. 29 3aranpHOi Aekapaii pas JTOAUHU) [5].

17 nunast 1997 p. Yipainoro Oyno parugikoBaHo KonseH-
nito Pagu €Bponu npo 3axXucT mnpas JIIOAWHU 1 OCHOBOIIOJIOX-
Hux cBoOon Bin 04 mucronana 1950 p. (nani — KonBeHiisi) Ta
IIpotoxon o uei. Binnosiguo 1o cr. 1 [epuioro npotokony a0
KouBeH1ii, koxxHa (iznyHa abo rOpuaAnYHA 0c00a Mae MpaBo
MHPHO BOJIOAITH CBOIM MaiiHoM. HixTo He Moxke OyTH 11030aB-
JICHWI CBOET BIIACHOCTI iHAKIIe, SIK B IHTEpecax CyCIHiIbCTBA
i Ha yMOBax, nepei0adeHuX 3aKOHOM 1 3arallbHUMU TPUHIIH-
MaMyd MDKHapOJHOro Tpasa. [IpoTe momepenHi MOJOKEeHHS
JKOJHAM YMHOM HE OOMEXYIOTh NPaBO AEP)KaBH BBOAUTH B
JIII0 TaKl 3aKOHH, SIKI BOHA BBa)Ka€ 3a HEOOXIJHE, 100 3/iic-
HIOBATH KOHTPOJb 32 KOPUCTYBaHHSM MaifHOM BiAIIOBITHO 1O
3araJlbHUX 1HTepeciB abo Ay 3a0e3MeYeHHS CIUTaTH MOAATKIB
4H iHIMX 300piB abo mrpadis [6].

V cr. 24 Konctutyuii YkpaiHu poroJsiomnieHa piBHiCTh KOH-
CTUTYLIMHUX IpaB i cBOOO] yciX rpoMaisiH nepes 3akoHoM. He
MOYKe OyTH MPUBLIICIB UM OOMEKEHB 32 03HAKAMH PACH, KOJIbO-
Py LIKipH, HOMITUYHUX, PEITiHHUX Ta iHIIUX I€PEKOHaHb, CTa-
Ti, ETHIYHOTO Ta COIIAJILHOTO TIOXO/KCHHS, MAHHOBOTO CTaHY,
MICIISl TPOJKUBAHHS, 32 MOBHUMH 200 1HIIMMHU O3HaKam¥ [7].

Bignosigao 10 4. 6 ct. 41 Koncruryuii Ykpaiau, kougic-
Kallist MaliHa MO)ke OyTH 3aCTOCOBaHA BUKJIIOYHO 3 PIlICHHSAM
CyIy y BHIaJKaX, 00Cs3i Ta MOPSIIKY, BCTAHOBICHUX 3aKOHOM
[7]. Po3BMTOK LHOTO HOPMATHBHOTO BHM3HAYCHHS 3HAWUIIOB
CBOE BiJJOOpaXeHHS B rajly3¢BOMY 3aKOHOIABCTBI.

VY ynnnomy KpuminansHomy kozpekci Ykpainu (mam — KK
VYkpainu) Ha nifcTasi 1iJ01 HU3KY 3aKOHIB OyJI0 BHECEHO IIEBHI
3MIHH Y CTPYKTYPY 3aXOJiB KPHMiHAJbHO-TIPABOBOTO BILIHBY.
Tak, nopsn i3 koH}ickamiero MaiiHa, SIK JOXaTKOBUM BUIOM I10-
kapanHs (cT. 59 KK Vkpainn), y 3aransay yactuny KK Vkpai-
HU OyJ10 BBEJICHO MOHSATTS CIeliadbHOT KOH(icKallii MaiiHa, sika
BU3HAHA 3aKOHOJABIIEM 1HIIIMM 3aX0JI0OM KPUMIHAIBEHO-TIPABO-
Boro xapaktepy (ct. 961, ct. 962), nepeabayeHo BUAN 3aXO0/IIB
KPUMIHAJIbHO-IIPABOBOTO XapakTepy LIOA0 FOPUIMYHHX O0Ci0
(ct. 966 KK), omauM i3 sikux € KoHickailis MaiiHa [8].

CrenianpHa koHbickaris Ta koHbicKalis MaiiHa I0pUANY-
HHUX 0Ci0 — [1e KPUMIHAJILHO-TIPABOBI 3aX0/TH, IMIIEMEHTOBAH1
y KpUMIHaJIbHE 3aKOHOJABCTBO YKpaiHM 3 METOH ajanTariii
3aKOHOJABCTBA 70 IMpaBa €poreiicbkoro Corozy [9]. Bkaza-
HE JI03BOJISIE€ 3pOOMTH BUCHOBOK, 1110 y unHHOMY KK VYkpainu
nependaueHo Tpu Buau KoH(ickauii, ajie iX mpaBoBa IpUpo-
Ja, 1iTi, 32 BUHATKOM KOH(icKallii MaifHa sk BHIY ITOKapaH-
Hs1, 3aKOHOJABIIEM YiTKO He Bu3HaueHi.Y cT. 354 [{uBigbHOTO
xozekcy Ykpainu (mami — K Vkpainn) nependadeno, 1mo 1o
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0co0u Moxe OyTH 3aCTOCOBAHO 1T030aBJICHHS IIPaBa BIACHOCTI
Ha MaifHO 3a PIIICHHSM Cyy SIK CAaHKIIisl 38 BANHEHHS TPABOIIO-
pyleHHs (koHbicKalis) y BUIAJIKaX, BCTAHOBICHUX 3aKOHOM;
KOH(iCKOBaHEe MaliHO MEPEXOUTh Y BIACHICTb JiepaBu 0e30-
1aTHo (4. 1), a ii 0Ocsr 1 MOpsiI0K BCTAHOBIIIOIOTHCS BIATIOBII-
HUM 3aKoHOnaBcTBOM (4. 2) [10].

3aKOHOABCTBO OINBLIOCTI KpaiH Ui BHIYYEHHS IOXO-
JIB Bifl 3JI0YKMHY, & TAKOXK 3HAPSIb i 3aCO0IB Oro BUYMHEHHS,
nepeadavae npoueaypy koHdickarii. Po3pi3Hs0Th Taki BHIU
KoH(pickalii: koH(}ickalil0 B KPUMIHAIBHOMY IOPSAAKY, KOH-
(ickarliro mo3a KpUMiHAJIBHUM TPOBAKCHHSM (T. 3B. LIUBLIIb-
Ha koH(ickamis) [11, c. 13], agminicTpaTiBHY KOH(icKarito
[12,c. 163, 164].

CrenianbHi MOMOXKEHHS Npo KoHdickariio MaiiHa mosa
KpUMIHAJBHUM TIPOBA/DKEHHSM BIiepiie rependadeni B Kon-
Benuii OOH mportu xopymuii Bix 31 xxostHA 2003 p. (patudi-
koBaHa YkpaiHoro 18 xxoBtHs 2006 p.) (nani — Konsenniss OOH
MIPOTH KOPYIILii), BIIIOBIHO JI0 SIKOT KOYKHA JepiKaBa-y4acHH-
151 PO3MIISIAE TIMTAHHS PO BXKUTTS TAKUX 3aXO[IB, SIKI MOXKYTh
3HAJ00UTHUCS, 1100 CTBOPUTH MOXKIHBICTH JJIsl KOH(iCKarii
MaiiHa 0e3 BUHECEHHSI BUPOKY B paMKaxX KpUMiHAJIbHOIO MpO-
BaJUKEHHS Yy CIIpaBax, SIKIIO 3JOYMHEIb He MOe OyTH Iij-
JIAHUH NIepeciifyBaHHIO 3 NPUYMHU CMEPTi, HMEePEeXOBYBaHHS
a00 BiJICYyTHOCTI YM B IHIIUX BIAMOBIIHUX BHUMaJaKax (cT. 54,
m. 1 (c)) [13].

HesBaxarouu Ha patudikanito Ykpainoro Konsenuii OOH
MIPOTH KOPYIIIIil, YNHHE 3aKOHOABCTBO HE nepeadadae MOKIH-
BOCTI 3aCTOCYBaHHs KOH(icKalii mo3a KpUMiHaJIbHUM IIPOBaJ-
JKeHHsIM (IUBUIBHOT KOH(DicKatiT). 3rigHo 3 m. 10. ct. 346 11K
VYkpainu, kKoHpicKaLis € OJHI€I0 3 MiZCTaB MIPUIMHEHHS IIpaBa
BracHOCTi. Y cT. 354 1K Vkpainu, Ha Hamry QyMmKy, HaeTs-
csl Ipo KOH(QICKAIliF0 MaliHa SK JTOAATKOBUH BHJI IMOKApaHHS,
OCKIJTbKM MOBHTBLCSI TIPO «IM030aBJICHHS TpaBa BIACHOCTI Ha
MaifHO 3a pIlICHHSM CYIy SIK CaHKIIFO 32 BAMHEHHS MPaBOIIO-
pyueHHs (koHbicKalis) y BUMaKaX, BCTAHOBICHUX 3aKOHOM;
KOH(iCKOBaHEe MalfHO MEPEXOIUTh Y BIACHICTD JIepKaBu 0€30-
wiatHo» [10].

3 momsi Ly NpoleaypH UBiLTbHA KOH(DICKALis peanizy€eThes
3HAYHO MPOCTILIE, Hi’ KOH(]ICKaIlisi B KpUMIiHAJIILHOMY MOPSIJI-
Ky, aJlKe, BIIMIOBITHO /10 PUHIIMITIB IIUBIJILHOTO CYJJOYUHCTBA,
3aKOHHICTh TPUI0aHHSI MaiiHa TIOBMHEH JIOBECTH HOTrO Biac-
HUK, a HE IPaBOOXOPOHHUH opraH. Takum 4MHOM, JAepxKaBa
3BUIBHSIETHCS BiJl HEOOXITHOCTI PO3CITiIyBaHHS KPUMiHAJIBHO-
IO 3JI04MHY, BCTAHOBJIEHHS BCiX 00CTaBHH BUMHEHHS 3JI0YMHY,
BU3HAYCHHS CYMH 3aBJaHUX 30UTKIB TOLIO — TATAp JOBEICHHS
MepeKIala€Thesl 3 ACPXKAaBU Ha BIACHUKA 3JI0YMHHOTO aKTHBY,
IO 1 Bifpi3HsAe MaHMi BU KoH(DicKatii Bi KoH(icKalii B KpH-
MiHAJILHOMY TIPOILIECI.

OCKUIbKM LMBiUIbHA KOH(ICKaIlisl MaiiHa 3IiHCHIOETHCS B
pasi BUNHEHHST 0CO00I0 KPUMIHATIBHO KApaHOTO JiSIHHSI, MOYKITH-
Bl cUTyallii, KoM KpUMiHaJbHE PO3CIiAyBaHHS 1 CYJOYMHCTBO
MePETHHAIOTECST a00 PO3rOPTAIOTHCSl MApaIeNbHO IMBUTBHII
koH(ickarii. ToMy B 3aKOHOIABCTBI Mae OyTH 3a3HA4YCHO, 3a
SIKUX YMOB BJIaJli TO3BOJISIETHCS TIOYMHATH TPOLIETY Py KOH(icKa-
11 11032 KpUMIHAIBLHUM MPOBaKeHHsIM. HeoOX11HO BU3HAYNTH,
4y Oyzie LMBiIbHA KOH(ICKallis JJO3BOJIEHA TUIBKU B TOMY pasi,
KOJIM KpHMiHAJIbHE TIepeCITi{yBaHHs 1 KOH(ICKallis MaifHa B KpH-
MiHaJILHOMY MOPSAKY HEMOXJIMBI, a00 K IUBUIbHA KOH(icKaLlis
1 KpUMiHaJIbHE CYTOYMHCTBO MOXYTh MTH omHOuYacHo. Jpyruit
miJxiz BU3HAeThes OUIblI edpexkTuBHUM. OHAK HEOOOB’S3KO-
BO, a0u 1 1MBiNbHA KOH(ICKALsl, 1 KpUMIHAIBHE CYIOUYHHCTBO
30iranmcs 3a yacom. Hanpukian, 3akoH 1mpo KoH(icKallio mo3a
KPUMIHAJILHUM MPOBA/DKSHHSM MOXE JIO3BOJISATH JepXaBi abo
BJIACHUKY AKTHBIB KJIOMIOTATH MPO BIJICTPOYCHHS Y CIIPaBi Mpo
LUBUIbHY KOH(ICKAIIO JOTH, IIOKH HE Oy/ie BUHECEHO PIllIeHHS
3a KpUMIHAJIBHOKO cripaBoro [11, c. 54].

YV KK VYkpainu nependadeHo, 1o cremiaibHa KoHpickaris
MOJIATAE Y IPUMYCOBOMY O€30TIATHOMY BIITYUYEHHI 3a pillleH-
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HSIM Cy/y y BJIACHICTb JIepKaBH I'POLIEH, IIIHHOCTE! Ta 1HIIOro
MaiiHa 32 yMOBH BUMHEHHS YMHCHOTO 3JI0YMHY a00 CyCIiib-
HO HEOE3MEYHOro MisHHS, IO IMiANanae Mif O3HAKH JIisHHS,
sike niependauene Ocobnuporo yactuHoro KK Ykpainu i Tsarae
3a cO0OK0 OCHOBHE IOKapaHHA y BHJI 1030aBJICHHS BOJII a0
mrpady TMOHAJ TPU TUCSYI HEOMOAATKOBYBAHHUX MIHIMYMIB
JIOXOJIIB TPOMAJIsiH, a TaK camo mepeadadenoro 4. 1 cr. 150,
cr. 154, 94. 213 ct. 1591, 9. 1 ct. 190, ct. 192, 4. 1 ct. 204,
2091,210,u. 112 ct. 212,2121, 4. | cr. 222, 229, 2391, 2392,
. 2 ¢T. 244, 4. 1 ¢cT. 248,249, 4. 1 12 ct. 300, u. 1 cT. 301, 302,
310,311,313,318,319, 362, c1. 363, 4. 1 ct. 3631, 3641, 3652
uporo Konexey [3; 4. 1 ct. 961].

ITix yac aHai3y MOJOKEHb IUBIIBHOTO Ta KPUMIHAIBHOTO
3aKOHOZIABCTBA Y YACTUHI KOHicKalii BUHUKAE MUTaHHS: «SIK
CITIBBiJJHOCSITBCSI OHSTTSI «11030aBICHHS IIpaBa BIACHOCTI» Ta
«BHJIYYCHHS MaiiHa»? BBakaemo, 1110 1030aBUTH IpaBa Biac-
HOCTI 0cO0y MOJKHa CTOCOBHO MaifHa, sike 1ii HaJe>)KUTh Ha 3a-
KOHHHUX MifcTaBax. BurydenHs maitHa nepenye mo30aBieHHIO
[paBa BIACHOCTI, TOMY BITUM3HSHOMY 3aKOHOJABIII0 HEOOXia-
HO Y3TOJMTH PO3YMIHHS 3MICTy KOH(icKaiii MaifHa y ramy-
36BOMY 3aKOHOJABCTBi. SIKIO y LUBUILHOMY 3aKOHOIABCTBI
HmeTbest Ipo KOH(QICKaIilo MaiiHa sSIK JONATKOBUH BH ITOKA-
PaHHsI, TO 3aKpimJIeHHs clienianbHOI KoH(ickauii y KpuMiHaib-
HOMY 3aKOHOJIaBCTBI, Ha HAIIy TyMKY, € CIpO0OOI0 3aIpOBaAUTH
Y BITYM3HSIHE 3aKOHOJIABCTBO KOH(icKaIlii 1103a KpUMIHATIbHUM
MPOBaUKEHHM (IIMBIJIbHA KOH(iCcKaLis).

CphOrojiHi B JOKTPHHI BITYM3HSHOTO KPUMIHAJIBLHOTO TIpa-
Ba HE BUPOOJICHO €MHOIO IiAXOAY 0 BU3HAUEHHS IPAaBOBOI
MpUPOIH crenianbHol KoHdickarii. 3okpema, O.B. Kozauenko
HOALIA€ BCl KPUMIHAIBLHO-TIPABOBI 3aX0OQM Ha [Ba CaMOCTiM-
HUX BHIM: KapajbHi, O SIKMX HAJISKATh IMOKAPAHHS Ta CYIH-
MICTbh, Ta HEKapajbHI KPUMIHAIBLHO-TIPABOBI 3ax0o/u. EnemeH-
TaMH CHCTEMH HEKapallbHUX 3aXOJIiB KPUMiHAIbHO-IPABOBOTO
BILUTUBY BHCTYIAIOTh TPUMYCOBI 3aX0I MEAUTHOTO XapakTepy,
[IPUMYCOBE JIKyBaHHsI, CIELialbHi KPUMiHAIbHO-IIPABOBI 3a-
XOJIH, TIPUMYCOBI 3aX0/J BUXOBHOTO XapaKTepy, KOMITEHCaIii-
Hi KpUMiHaJIbHO-IIPABOBI 3aX0/U, IPEBEHTHUBHI 3aX0/U, 3aX01U
3a0e3NevYeHHs], 3aXOAM KPUMIHAIBHO-IIPABOBOIO XapakTepy,
IO 3aCTOCYIOThCS 10 FOPUAMYHUX 0Ci0. Y CBOW uepry, cre-
LiaJbHI KPUMIHAJIBHO-IIPABOBI 3aX0IM MAlOTh KOMIUIEKCHUI
XapakTep, SKUH YTBOPIOEThCS HOPMATHBHUM 3aKPiIUICHHSIM
MOXKJIMBOCTI 3aCTOCYBaHHS OOMEXKEHHS Y KOPUCTYBaHHI CIIElli-
aJIbHUM MIPABOM Ta CreliaibHOT KoHpickarii [ 14, ¢. 22]. Takum
YUHOM, BUEHHH BBAXKA€ CIellianbHy KOH(iCcKaIil0 0COOIMBUM
BUJIOM CIIeHiaTbHIX KPIMiHAJIBHO-TIPABOBHX 3aXO/iB.

I'B. HaszapeHko CTBEpIKy€, IO 3aKOHOJABEIb JIOBiJIb-
HO 00’€HaB B OJHOMY PO3ZLNL JBa 30BCIM pIi3HI KPUMiHAIb-
HO-TIPABOBHX IHCTUTYTH: IHCTHTYT MPUMYCOBOTO JIIKyBaHHS Ta
IHCTUTYT KOH(icKkauiiiHux 3axonis [15, c. 83—84].

CrieniianpHy KoH(pickamito, Ha aymky €.B. KopnieHko,
MOXKHA BIJTHECTH IO 3aXOAiB Oe3NeKH, 10 € MpoQiIaKTHUHU-
MU 3aXOJIaMH, SIKi 3aCTOCOBYIOTBCS JUIsl 3aI00ITaHHsT BYMHEH-
HIO HOBHUX CYCHiIBHO HEOE3MeYHHUX MisHb. 3ax0au Oe3leKu
3aCTOCOBYIOTBCS LIOJI0 TIEBHUX 0CI0 3aMICTh TIOKapaHHsl, KOJIU
3aCTOCYBAaHHsI IIOKapaHHs HEMOXKIIUBE. AJle, SIKIO ITPUMYCOBI
3aX0/IM MEJIMYHOTO XapaKTepy, IPUMYCOBE JTiKyBaHHS, TIPHUMY-
COBI 3aXO/TM BUXOBHOTO XapaKTepy IIJIKOM CIPaBEIINBO MOX-
Ha PO3MISIATH K 3aX0IU OE3MEKH, OCHOBHOIO METOIO SIKHX €
3ar00iraHHs BUMHEHHIO HOBUX CYCITUIFHO HEOE3MEeUHUX [IisIHb,
TO crelianbHa KOH(ICKAllisl, Ky CyJ MOXE 3aCTOCYBaTH J0
0Cco0U MOps 13 TTOKapaHHsIM, a He 3aMiCTh HbOTO, HE Y3TOIKY-
€ThCS 3 TIOHATTSM TMpeBeHIll [16, ¢. 72].

[nmoi no3uuii norpumyerbes K.I1. 3anos, sikuii nuiie, 1o
crieniajgbHa KOH(DICKaIlis K OIMH i3 Pi3HOBHUIIB KOH(DicKari
MaiiHa y paBoBill cucTeMi YKpaiHu OBUHHA OyTH 3MOAENIBO-
BaHA Ha PIBHI KPUMIHAIBHOTO 3aKOHY SIK OKPEMHl BUJ MOKa-
paHHs, a He SIK BUJ 3aXOfy O€3IMEeKH, OCKUIBKU 3aKOHOIABELb
Ha piBHi 4. 1 ct. 354 IIK Vkpainu 3akiiaB y XapaKTepUCTHKY
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KoH(icKaIii MaiiHa KapallbHUH «eJIeMEeHT», He XapaKTepHHUH
JUIS YKOJTHOI 1HIIOT IMiJICTaBU MPUITUHEHHS TpaBa BIACHOCTI,
nependavenoi ct. 346 KK Vkpainu [17, ¢. 78-79].

BifcyTHICTh Y 3aKOHO/IABCTBI YiTKOTO BU3HAYCHHS Ta pe-
I'YJIIOBaHHS cllelliajbHOT KOH(picKalii po3IIUpPIOE€ MOXKINBOCTI
il 3acTtocyBanHs. Tak, creriagbHa KOHQICKAIlis Ha MiICTaBl
3akony Ykpainu «IIpo BHeceHHS 3MiH 10 KpuMiHanbsHOTO Ta
KpuMiHaIBHOTO TPOLECYANbHOTO KOJAEKCIB YKpaiHW MI0T0
BHUKOHAHHSI PEKOMEHJIAIIH, SKI MICTATBCS Y MIOCTIH JOMOBIIL
€Bponelicbkoi KoMicii Ipo cTaH BUKOHAHHS Ykpainoto Ilna-
HYy Ji#t mozo miGepamnizanii €BpornericbkkuM Cor30M Bi30BOTO
pexumy A YKpaiHu, CTOCOBHO YAOCKOHAJIEHHS MpOLEeypH
apelmTy MaiiHa Ta IHCTUTYTY CIeliajdbHOi KOH(ICKAIi» Bif
18 mororo 2016 p. Ne 1019-VIII (nani — 3akoH Ykpainu Bij
18 mrororo 2016 p.) BuKItoueHa i3 cankiiit OcoO6IuBoOi YacTu-
Hu KK Vkpainu, 1110 gae 3Mory 3actocyBary 1iei IpuMycoBUi
3axiJl KpUMIHAIBHO-TIPABOBOTO XapaKTepy He TIJIbKH 32 BUH-
HEHHSI 3JI0YMHIB, iepeadaueHux y 4. 1 ct. 961 KK Vkpainu, a
f y pa3i BUMHEHHSI Oy/Ib-SKOTO 3JIOYHUHY CepeHbOI TSHKKOCTI,
TSKKOTO 200 OCOOJMBO TSHKKOTO 3JI04MHY. BiAMOBIIHO 10
4. 2 ct. 961 KK Vkpainu, cnewnianshHa koH(icKalis 3aCTOCO-
BY€TBCS Ha MiCTaBl: 0OBUHYBAILHOTO BUPOKY CYLY, YXBaJIU
Cy/ly IpoO 3BUIBHEHHSI 0COOM BiJl KpUMiHAIBHOT BiINOBIAAIb-
HOCTI, YXBaJIH CyAy IPO 3aCTOCYBaHHs MPUMYCOBHX 3aXOIiB
MEIUYHOTO XapaKTepy, YXBAIN Cyay IO 3aCTOCYBaHHS MpU-
MYCOBHX 3aXOJ[iB BUXOBHOTO xapaktepy. OTxe, creriaibHa
KOH(]iCKAIlisl MOXE 3aCTOCOBYBATHCS SIK 32 BUPOKOM, TaK i 3a
YXBaJlol cyay. Y CBOill mocTaHoBI y crpasi «Bapsapa noru
Itanii» Big 29 sxoBtHs 2013 p. €Bpornelickkuii Cy/1 3 Mpas Jto-
nuHu (pani — €CILI) Bkasye, 110 «HEMOXKIINBO, 11100 cucTeMa
JOTTyCKasa IMoKapaHHs 0CcoOH, BU3HAHOI HEBUHHOIO 338 BHPO-
KOM cyzy abo B Oyib-IKOMY pa3i He BU3HAHOI BUHHOIO 3a BU-
pokoM. TakuM YMHOM, 3a00pOHA MPU3HAYCHHS TOKAPAHHS 32
BIJICYTHOCTI BU3HAHHS BUHH € JIOJATKOBUM HACIIIKOM TPUH-
LIUITy 3aKOHHOCTI B KpuMiHanbHOMY mpaBi» [18]. Kpim Toro,
€CIJT 3a3HauuB, 10 MOAIOHA CHUTYaIlis MOPYIIYE MPUHITUT
HEBHHYBATOCTi 0COOH.

CrierriasibHa KOH(DICKAIIisl HC BU3HAETHCS 3aKOHOIABIIEM SIK
BUJI KPUMIHAJIBHOTO MOKapaHHS, aje YiTKO BiJl HbOTO HE BiJl-
MEKOBaHA 33 CBOIMU O3HAKaMH, 10 YCKJIAIHIOE PO3YMiHHS if
MPaBOBOI MPUPOIH Ta Y JESIKHUX BHIAAKAX MOXe OyTH po3LiHe-
Ha €CIJI sik nmokapanns. Came TOMy 3aCTOCYBaHHS ClieLiaib-
HOT KOH(icKaIlil Mae peai3oByBaTHCS JIHIIE 32 BUPOKOM CYIY,
10 He cynepeyntTume rpasosiit nmozuuii €CITL.

3rigno 3 4. 3 ct. 962 KK Ykpainu, crieniaibHa KoHpicKaris
TaKOX 3aCTOCOBY€THCS, KOJIM 0c00a He MiAsIrae KpUMiHaIbHIN
BIJIMOBIIAJTBHOCTI Yy 3B 513Ky 3 HENOCSATHEHHSIM BIKY, 3 SIKOTO
MOK€ HACTaBaTH KPUMIHAJIbHA BIAMOBIAAJIbHICTh, YH HEOCYII-
HICTIO 200 3BUIBHSETHCS BijJl KPUMIHAIBHOI BiJIOBIIAIBLHOCTL
YH TIOKApaHHs 3 MiZICTaB, nepedayeHuX KPUMIHATBHUM 3aK0-
HO/IaBCTBOM, KpiM 3BUTbHEHHS BiJl KPUMIHAJIBHOI BiMOBIIaJIb-
HOCTI y 3B’5I3KY 13 3aKiHUCHHSIM cTpOKiB naBHOcTi [8]. Lle cBin-
YHUTH PO HEBUIIPABJIAHE PO3LIMPEHHS Kojla Cy0’€KTiB KpUMi-
HAJIBHO-TIPABOBUX BIJHOCHH, JI0 SKUX MOXKJIMBE 3aCTOCYBAHHS
crieniaiabHOT KOH(piCKaIii.

Po3sramryBanHs cnenianbHoi koH(ickauil y posaini XIV 3a-
ranpHOi yactuHu KK Ykpainu cBiIUUTH Mpo Te, 1110 BOHA BijI-
HECeHa 3aKOHOJABLIEM [0 IHIIUX 3aXOAiB KPHUMiHAJIBHO-IIPa-
BOBOTO Xapakrepy. Taka NO3MINsS 3aKOHOABLS € CITIPHOIO,
OCKUIBKM 1HIII 3aX0JIy KPUMIHAJBHO-TIPABOBOTO XapaKTepy
3aCTOCOBYIOTBCSI 3aMiCTh KPUMIHAJIBHOTO IOKapaHHs, KON
NPU3HAYCHHS KPUMiHAJIBHOTO IHOKapaHHS Hemoxiuse. Cre-
niajlbHa KOH(ICKallig, y CBOI 4epry, MOXKe 3aCTOCOBYBATHUCS
MOPSIJT 13 OCHOBHHUM TTOKapaHHsM a00 3 IHIIIMMH 3aX0JlaMH KpHU-
MiHaJBbHO-NIPABOBOIO Xapakrepy. ToMmy OLIbLI HOCHIiTOBHUM
Oys0 O 3aKkpinHUTH CreliaibHy KOH(DICKAII SIK JTOJaTKOBUI
BUJI KPUMIHAJILHOTO [TOKAPAHHs, BUKJIIOUMBILIY ITOBHY KOH(pic-
KaLliro MaifHa.
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VY naHoMy KOHTEKCTI HiKaBolo € crpasa «Yerd npotu Crio-
nyuyeroro Kopomiseray Big 09 mrororo 1995 p., 3a pesynbra-
Ttamu po3nsiay sikoi €CIJT 3a3Ha4MB, 0 «HE MOXKHA BUKJITIO-
4aTH, 1O 3aKOHOZABCTBO, HAUISIOH CY/IM TAKUMH IMPOKAMH
npaBamu 3 KOH(ICKaLlii, Iepeciiye TAKOK METy MOKapaHHs
PaBONOPYHUKIB. LIl PeBEHLIT | BiALIKOLYBaHHS [OE/HY-
FOTHCS 3 [IUTIMH ITOKAPaHHS i MOYKYTh PO3TIISLIATUCS SIK CKITa 10~
Bi YACTHHHU CaMOTO TOHSTTS MOoKapaHHs» [19]. Takum duHOM,
koH(ickarlist maitHa B po3yminni €CITJI moxke nepeciigyBaru
MEeTy He JIMIIE PEBEHIIil, a i MoKapaHHSI.

3 BOTO MPHUBOJY KOPUCHOIO Ta IIKABOKO € MO3HILisl 3aKOHO-
nasus Pecnyoniku binopycs (nani — PB). Tak, y u. 1 ct. 61 KK
PB nependaueHo moHATTS KOH(picKallii MaifHa K J10JaTKOBOTO
BUJly NOKapaHHs (IpUMYycOBe Oe30IIaTHE BUIyUCHHS Yy Biac-
HICTB Jlep>KaBU BChOTO a00 YaCTHHM MaifHa, sike € BIACHICTIO
3acymxkeHoro), a B 4. 6 c¢t. 61 KK Pb nepenbadena crenianbHa
KOH(icKallis, sIka € IPUMYCOBUM O€30IJIaTHUM BHITYYEHHSIM Y
BJIACHICTb JICPKaBH 3HAPS/Ib 1 3aC00IB BUMHEHHS 3JI0YHMHY, 110
HaJIeXKaTh 3aCy/UKCHOMY; pedeil, BIIy4eHHX i3 000poTy; Maii-
Ha, TPUAOAHOTO 3IOYMHHUM IIUISIXOM, IOXO/Y, OTPAMAHOTO BiJ|
BUKOPUCTAHHS IIbOTO MaiHa, a TaKoXX IPEIMETIB, sKi 0e3rmo-
CepenHbO MOB’sI3aHi 31 3JI0YHHOM, SIKIIO BOHH HE MiJJISTaoTh
MMOBEPHEHHIO TIOTepnijioMy abo iHmii ocobi. He3anexHo Bif
mpaBa BIACHOCTI TMiUIsATae CremianbHii KoH(icKamii TpaH-
CIIOPTHUIT 3aci0, SKMM KepyBasia 0c00a, siKa BUMHWIIA 3JI0YHH,
nependauenuii cr. 3171 uporo Kozekcy (3a BUHATKOM TpaH-
CIIOPTHUX 3aC00iB, SIKi BUOYIIN 3 3aKOHHOTO BOJIOJIIHHSI BIIACHH-
Ka (KopHCcTyBaya) 1o3a ioro Bojero abo BHACIIJOK IPOTUIIPAB-
HUX Ji# iHImx 0ci6) [20]. CrenianbHa koHpicKallist GaKTHIHO
€ pisHOBHIOM KOH(pickanii MaiiHa. PisHuLS Mix KOH(icKalieo
MaiiHa Ta crierianpHo KoHpickariero, 3a Hopmamu KK PB,
nonsirae 'y npeamMeti koHdickarii. CrienianbHa KoHQicKaiis,
sKa mependavanacs y BIANOBIAHUX caHKLigX HOpM OcoOiu-
Boi wactuu KK VYkpaiuu g0 npuiHATTS 3aKOHY YKpaiHH BiJ
18 mrororo 2016 p., Ha HalI NOIVISAJ, BU3HABAJIACS 3aKOHO/IAB-
LieM Pi3HOBUIOM KOH(icKallii MaifHa SIK J01aTKOBOIO B 110~
KapaHHs1, OCKUJIbKY Iepebdadanacs y CaHKIIsAX Ta IiICHITI0Ba-
J1a KapaJbHHUN BIUIMB KOH(iCKaii MaifHa.

CripHHUM TakoX € MOJOXKEHHS KPUMiHAJIBHOTO 3aKOHOJaB-
CTBa, SIKE 3aKPIILUTIOE MOXIIMBICTh 3aCTOCYBaHHs CIELIalbHOT
koH(ickarlii 10 TpeThoi ocodu. Tak, BiMOBIIHO 110 4. 4 CT. 962
KK VYkpainu, maiiHO mijisirae crieniaibHid KoHdickauii y Tpe-
ThOT 0cO0H, SKIIO BOHA HAOyJIa TaKke MAiHO BiJI IMiZ03PIOBAHO-
ro, 0OBMHYBa4€HOT0, 0COOH, sIKa MEPECIiYEThCs 32 BUMHCH-
Hs CYCITUIBHO HEOE3IEYHOTO JiSHHS Y Billi, 3 SIKOTO HE HACTA€
KpI/IMiHaJ'[I)Ha BiJMOBITANBHICTH, 200 B CTaHi Heocyzmocﬂ 4
1HIII0T 0cO0K Ge30ILIATHO, 32 PHHKOBY LiHY a00 3a LiHy, BUILY
YH HU)KYY 32 PUHKOBY BapTICTL i 3Hasa abo moBuHHa Oyrna i
MOIJIa 3HaTH, IO Take MaiHO BIAIMOBIifa€e Oyab-sKii i3 03HAK,
MpUTAMAaHHUX MPEIMETY crielianbHii koHpickarii [§]. 3 mporo
npusony €CIIJI Bka3zye Ha HEOOXiIHICTh JOTPUMAHHS MPUH-
LIUITY «CTIPABETUBOTO OalaHCy» MIX IHTepeCaMu CyCITiIbCTBA
Ta HeOOXIAHICTIO foTpuMaHHA npas moaunu. €CILJI 3a3nauae,
oo «Mae OyTH pPO3yMHE CIIBBIITHOIICHHS MiXK 3ac00aMu, IO
BHUKOPHCTOBYIOTBCS, 1 TIOCTABICHOK METOH. 3’SICOBYIOUH, YU
noTpuMana 15t Bumora, Cyjl BU3HAE, IO JiepKaBa Mae MpaBo
KOPHCTYBATHCS IIUPOKUMH MEXaMH CBOOOIH PO3CYy SIK y BH-
6opi 3aco0iB IPUMYCOBOIO BUKOHAHHS HaKa3iB, Tak iy 3’4Cy-
BaHHI BHITPABIAHOCTI HACI/IKIB TAKOTO BUKOHAHHS HaKa3iB y
CBIT/I 3arajbHUX iHTepeciB» [21]. 3akoHOomaBui pilIeHHS IO-
BUHHI BIJIMIOBIIaTH 3arajbHUAM IHTEpecaM 1 IPYHTYBaTHUCS Ha
YiTKO C(OPMYJIBOBAaHOMY pPO3YMHOMY BMOTHBYBaHHi. Tomy
3aKOHOJIABCTBO IIOJ0 MPABOMIPHOCTI BOJIOIIHHS MalHOM Tpe-
THOIO 0CO00K0 TOTpedye ynockoHaieHHs. Tak, ans 3abesrme-
4yeHHs e()EeKTUBHOCTI MpoLenypH KoH]icKalii 3aKOHOM MOXE
OyTu mependaueHo HaaaHHS (OpPMaJbHUM BIACHUKOM MaiiHa,
sKkuil He OyB MOMIY€HMH y MPOTUNPABHUX [isX, AOKa3iB MPH-
JMOaHHS 1[bOTO MaifHa CYMJIIHHUM IUISIXOM 1 (DaKTy, 110 BiH HE
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OyB MOiH(GOPMOBAHUIT PO Te, IO Lie MaifHO Oyio MOB’sI3aHe
3 HE3aKOHHOIO AIsUTBHICTIO HOro morepeaHbporo BiacHuka. LIi
BIZIOMOCTI MaloTb OyTH YCTAHOBJICHI B CyA0BOMY HOPSAKY Ha
Ii/ICTaBi TOCTATHOCTI JOKa3iB.

UYunnuit KK Ykpainu nepenbauae, mo creniaibHa KoHQic-
Kallisl 3aCTOCOBYETBCS Y pasi, SIKIIO TPOI, MIHHOCTI Ta iHIIe
MaiHo:

1) omeprkaHi BHACIIIOK BAMHEHHSI 3I04YMHY Ta/abo € T0X0-
JIaMH BiJl TAKOTO MaiiHa;

2) npusHadanucs (BUKOPUCTOBYBAIMCS) JUIS CXUJISTHHS
0Cco0M /10 BUMHCHHS 3JI04WHY, (hiHAHCYBaHHS Ta/abo marepi-
aJIbHOro 3a0e3MeUeHHs 37104MHy a00 BUHArOpoau 3a ioro Buu-
HEHHS,

3) Oyau peaAMETOM 3JI04UHY, KPIM THX, 1110 HOBEPTAIOTHCS
BJIACHUKY (3aKOHHOMY BOJIOZLTBIIIO); SIKIIO K OCTaHHBOTO HE
BCTAHOBJIEHO, BOHU [IEPEXO/STh Y BIACHICTb JCPKaBH;

4) Oynu mignrykaHi, BUTOTOBJIEHI, IIPUCTOCOBaHI a00 BUKO-
pHUCTaHi sIK 3aCO0M YK 3HAPS/JI BUNHCHHS 3JI0YMHY, KPIM THX,
110 TOBEPTAIOTHCS BIACHUKY (3aKOHHOMY BOJIOJUIBIIIO), SIKAH
HE 3HaB 1 HE MIT 3HATHU TPO X HE3aKOHHE BUKOPUCTAHHSI.

V pasi, Ko rpouri, HiHHOCTI Ta iHIIE MaiHO, 3a3Ha4eH]
BUIIlE, OYITM MOBHICTIO 200 YaCTKOBO IEPETBOPEHI B iHIIE Maii-
HO, CTIeliabHil KoHpickauii miiarae HOBHICTIO 400 YaCTKOBO
nepeTBopeHe MaiHo. SIKio koHdickamis Tpomei, miHHOCTeH
Ta IHIIOTO MaifHa Ha MOMEHT NPHUUHATTS CyIOM DPILlIeHHS IPO
creniagbHy KOH(ICKallil0 HEMOXKIJIUBA BHACIIAOK iX BUKOPH-
CTaHHs a00 HEMOXKJIMBOCTI BHJIIJICHHSI 3 HaOyTOTO 3aKOHHHUM
LUISXOM MaifHa, abo BiauykeHHs, a0o 3 IHIIMX NPHYUH CYI
BUHOCHUTH PIllIEHHS PO KOHQICKAIIi}0 TPOIIOBOI CyMH, 10 BiJI-
TNIOBi/J]a€ BApTOCTI Takoro Maiina [8, 4. 1, 2 ct. 962].

BigokpemiieHHs] 3aKOHOIABLIEM TMOHSITTS «TpomIeii» Ta
«IIHHOCTEH» BiJl «IHIIOTO MaiiHa», Ha HAIlly JIyMKY, YCKIIaJ-
HIOE BU3HAQYEHHs KOJIa IPEIMETIB clelianbHOi KoHpickamii.
Tak, BignoBigHO 10 KpHMiHAIBHO-BUKOHABUOTO KOJIEKCY
Vkpainu (nani — KBK Ykpainu), kondickanii mijuisirae MaiiHo,
1[0 € BJIACHICTIO 3aCy/KEHOTO, B T. Y. HOTO YacTKa y CIIbHIN
BJIACHOCTI, CTaTyTHOMY (hOHI Cy0’ EKTIB rOCIOAAPCHKOT JisliIb-
HOCTI, TpOIIi, [[IHHI Hanepy Ta 1HIII IIHHOCTI, BKIFOYAI0uH Ti,
110 MICTATHCS Ha paxyHKax 1 Ha BKJIaJax 4yM mepeOyBaroTh Ha
30epiranHi y (piHAaHCOBUX YCTaHOBaX, a TaKOX MaiiHO, Iepe-
JIaHE 3aCy/DKCHUM Y JOBipue ynpasminas [22, 4. 1 ct. 49]. Ta-
kuM unHoM, KBK Ykpainu 3akpimitoe, Mo DOHSTTS «TPOLI»
€ CKJIAZIOBOIO YAaCTHHOIO TOHSTTS «MaifHa», OJHaK y cT. 961
ta 962 KK Vkpainu rpoui BU3HAIOTBCS OKPEMHUM 00’ €KTOM.
om0 MOHATTS «IIHHOCTI», TO KPUMiHaJbHE 3aKOHOJABCTBO
He ja€ floro BU3HA4YEHHs, a TIIBKU BUKOPUCTOBYE 1€l TEPMiH y
nesikux crartax Ocobnusoi yactuau KK Ykpainu.

Konsenuis OOH npotu kopymiiii BUKOPUCTOBYE MOHSTTS
«MaifHO», il SKUM PO3YMIIOTbCSI Oynb-sIKI aKTUBM, MaTepi-
ajbHI 00 HeMarepiajbHi, pyXoMi ab0 HEpyXOMi, BUPaKEHI B
pedax abo B IIpaBax, a TAKOXK IOPUANYHI JOKyMEHTH ab0 aKTH-
BH, IO MiATBEPKYIOTH MMPAaBO BIACHOCTI Ha TaKi akTHBH 200
1HTepec y Hux [13, m. d c1. 2]. KonBenuis OOH npotu xopyn-
11, SIK 1 3aKOHO/IABCTBO OUTBIIOCTI KpaiH CBIiTY, BUKOPUCTOBYE
MOHSATTS «aKTUBW». 3akoH Ykpaiuu «[Ipo HamionanpHe areHr-
CTBO YKpaiHW 3 MUTaHb BUSBICHHSI, PO3IIYKY Ta YIPaBIiHHI
AKTHBAMH, OJICPYKAHUMH BiJl KOPYMIIHHUX Ta IHIIAX 3JI0YH-
HIB» BH3HAYae, M0 aKTUBH — KOIITH, MaliHO, MAHOBI Ta 1HIII
MpaBa, Ha sIKi MO)ke OyTH HaKJIaJIeHO apeluT y KPUMiHAJIbHO-
My MpoBaJDKEHHI a00 ki KOH(]ICKOBaHI 3a PILICHHSAM CYILy Y
KpUMIiHAJIbHOMY MpoBakerHi [23, m. 1 ct. 1]. e mousTTs, Ha
HAIlly JTyMKY, BUJIA€ThCsI OB OOTPYHTOBAaHUM Ta TaKHM, 110
BIJINIOBiZIa€ BUMOTaM MIXXHAPO/IHO-IIPABOBHX AKTIB, 1 TOMY Ma€
3HANTH CBOE BiJIOOpaKCHHS Y BU3HAYCHHI KOJIa TIPE/IMETIB CIIe-
nianbHOI KOoHicKauii.

BuzHaueHHsI «aKTHBIB» MOBHHHO OyTH JOCTaTHbO IIUPO-
KuM, 100 BKIodatu HOBI (opmu BiacHocTi. [Ipukian takoi
HOBOT (JOPMHU BIACHOCTI — MEpEAIUIauCHi MIACTHKOBI KapTH,
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SIKI CHOTOJIHI IIMPOKO BHUKOPUCTOBYIOTBCS, OJHAK IIE KiTbKa
pokiB ToMy iX He icHyBajo [11, c. 74]. Take mmMpoke BU3HA-
YEHHS KoJia TpenMeTiB KoHQickamii mo30aBUTh 3aKOHOAABLIS
HEOOXIIHOCTI BHECEHHSI 3MiH JIO 3aKOHIB y Mipy MOSIBU HOBHX
BH/IIB aKTHBIB.

Y TexHIYHOMY MOCIOHHMKY Mof0 3aificHeHHs KoHBeHIIil
OOH mnpoTH KopyMLii BKa3aHO Ha HEOOX1THOCTI BiIOKPEMJICH-
Hsl Y 3aKOHOJIaBCTB1 KpaiH-y4aCHHIb TIEPBUHHUX Ta BTOPHHHHUX
noxofiB. [TepBUHHI 0XOM € aKTHBaMH, OE3MOCEPEAHBO OTPH-
MaHUMH BHACIIZIOK BYNHEHHSI 37I04MHY. BTOpHHHI 10X01H, Ha-
BITIAKH, HAJIEKATh J10 BUTOJM, OTPUMAHOI 3 IEPBHHHUX JOXO/IiB
(Hanpukiaz, 6aHKIBCbKI BiICOTKM abo rpouii, o Oynu oTpu-
MaHi BHACINIJIOK IHBECTYyBaHHs). Y I[bOMYy BimHoIIeHHI KoH-
BeHuUiss OOH mpotu kopymnuii BUMarae Bif JepkaB-y4acHHIb
nepei0aynTH 000B’I3KOBY KOH(ICKAIIIO K MEPBHHHUX, TaK 1
BTOPUHHHUX JIOXOMIB [24, c. 95].

Bucnosku. Ilo-nepiue, 3akpimnena y uunnomy KK Vkpa-
{HU crieriayibHa KOH(QIcKallis € GaKTUIHOK CIPOOOK0 3aKOHO-
JIABIIsl 3aNPOBAUTH KOH(ICKAIiI0 MaliHa 10332 KPUMIHAIBHUM
MpOBaLKEHHSIM (IIMBUIbHA KOH(ICKAIIisT), MPO IO CBITYUTH
MOXKJIMBICTB 3aCTOCYBAaHHSI ClIelialbHOI KOH(IiCcKaIil 10 TpeTix
0ci0, sIKi He MalOTh HISIKOTO BITHOLIEHHS 1O BYNHEHOTO 3JI0YH-
HY, Ta 11 32CTOCYBAHHS 3@ YXBaJIOK0 Cyy [0 PO3IIMPEHOIO KOoJla
0ci0, AKi He BU3HAIOThCA CYO’€KTOM 3I04YMHY. AJe IeH IuIsax
ajanTanii BITYN3HIHOTO 3aKOHOJABCTBA 10 3aKOHOAABCTBA €B-
PONEHCHKHUX KpaiH € HEBUIPABIaHUM, OCKIJIBKH MOPYIIYE OC-
HOBHI MPHUHIMIIY MIPUBATHOTO Ta IyOIIYHOTO MpaBa, M0 MOXKE
MPUBECTH JI0 «IPABOBOT ACHMIIAIIIT.

[o-apyre, po3rairyBaHHsl CrieIiaibHOI KOH}icKarlii y po3-
nimi X1V 3araneaoi yactuau KK Ykpainu cBiqauTh npo Te, 1o
BOHA BiJIHECEHA 3aKOHOAABIIEM [0 1HIIHMX 3aXOiB KPUMiHAJb-
HO-TIPaBOBOTO XapakTepy. OJHaK Taka MO3MUIIis 3aKOHOIABLS €
CIIPHOO, OCKUIBKY 1HIII 3aXOAU KPUMiHAIBbHO-IIPABOBOIO Xa-
paKkTepy 3aCTOCOBYIOTHCS 3aMiCTh KPUMIHAIBHOTO TMOKapaHHS,
KOJIM TIPU3HAYCHHS KPUMIHAJIBHOTO TIOKapaHHS HEMOXKIIHBE.
CrieriasibHa KOH(DICKAILisl, Y CBOIO 4epry, MOXE 3aCTOCOBYBa-
THUCS NTOPSL 13 OCHOBHUM HOKapaHHAM a00 3 iHIIMMU 3aX0JaMu
KPUMIiHAJIBHO-IIPABOBOTO Xapaktepy. Tomy OLIbII MOCIiI0B-
HUM Oyno O 3aKkpinmuTH creniajibHy KOH(]ICKaIlio sSK jomar-
KOBUi BHJ KPUMIHAIBGHOTO MOKAPAHHS, BUKIIOUUBIIA TTOBHY
KOH(icKaIlif0 MaifHa.

IMTo-tpere, cnenianbHa KOH(picKallis HE BU3HAETHCS 3aKO-
HOJIABIIEM SIK BHJI KPUMIHAJBHOTO TOKapaHHS, aje YiTKO BiJ
HBOTO HE BIIMEXOBaHA 3a CBOIMHU O3HAKaMH, 1[0 YCKIAIHIOE
PO3YMIHHS ii TPaBOBOI MPHUPOIN Ta Y JCSIKHX BUIMAJIKAX MOXKE
Oytu posuineHa €CIIJI sk nokapanus. Came TOMy 3acTOCY-
BaHHS CIICNiaIbHOI KOoH(icKamii Mae peai3oByBaTHCS JIHIIE
3a BUPOKOM Cyjy, II0 HE CylepeYrTUME HaBeJICHIH MpaBoBiit
no3unii €CITL

[To-4eTBepTe, 3aKOHOIABCTBO MO0 MPABOMIPHOCTI BOJIO-
JIIHHS MallHOM TPEThOK 0CO00I0 NOTPeOy€e YIOCKOHAJICHHS.
Tak, i 3a0e3nedeHHsT e()EKTUBHOCTI MPOIEIYypH KOH]icka-
il 3aKOHOM MoOke OyTH mependaueHo HamaHHA (HOPMaTIbHUM
BJIACHUKOM MaiiHa, iKWl He OyB IMOMIYeHHH y IPOTHIIPAaBHUX
JIisIX, TOKa3iB Mpua0aHHs 1bOTO MaiiHa CyMIIIHHUM IIUISIXOM 1
(axry, 1110 BiH He OyB MOIH(POPMOBAHUI IIPO Te, 110 L€ MaHO
0OyJ10 OB’ si3aHE 3 HE3aKOHHOIO IisTIbHICTIO HOTO TIONEepeIHbO-
ro BiacHuKa. L{i BioMocCTi MatoTh OyTH BCTAHOBIICHI Y CY/I0BO-
My TOPSIJIKY HAa IMiJICTaBi JOCTATHOCTI JI0Ka3iB.

[To-m’siTe, BU3HAYECHHS MaiHa, 10 MiJUIIrae CreliaabHii
KoH(picKkalii, MOBHHHO OyTH BIOCKOHAJICHE 3 BUKOPHCTaH-
HSIM POJIOBOTO IOHSTTS «aKTUBH», SIKE BXKHUBAETHCSA Y MIKHA-
POIHOMY Ta BITYM3HSIHOMY 3aKOHOIABCTBi. BkazaHe MOHATTS
MOBMHHO BKJIIOYATH AaKTHBH, OTPHMaHi BHACTIZOK BYMHEHHS
MPOTHUIIPABHUX Aill Ha TEPUTOPIT 1HIIOT AepKaBHU, SKILO TaKi il
PO3TISIAI0THCS SIK TIPOTHIIPABHI B 1Mil KpaiHi. Taki MONIoKeHHs
JI03BOJISIIOTH OXOIUTH CUTYAIli{, KOJIM 3JI04MH OyJ10 BUMHEHO HA
TEepUTOPIi ONHIET JIepKaBH, a OTPUMAaHI aKTHBH MepeOyBarOTh
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Ha TepuTopii iHIOI JepkaBu. HeoOXiMHO mependayuTH KOH-
(hickalliro akTUBIB, MPU3HAYCHUX JIJIsl BUKOPHCTAHHS 33 KOPJIO-
HOM Y pa3i, KOJIM JiSUTbHICTb, U1 SIKOT BOHU PU3HAYeHI, pO3Li-
HIOETHCS SIK TPOTU3AaKOHHA SIK Y TIepILii KpaiHi, TaK i B KpaiHi,
JIe BOHA 37IiliCHIOBasacs a0o TUIaHyBaJacs 10 3A1HCHEeHHSI.
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