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SUMMARY

It is established that the provision of state control over drug trafficking in foreign countries can be divided into three groups
of legal regimes: especially strict (Pakistan, China), severe (Great Britain, France), liberal (Spain, Netherlands). The main models
of social control in the sphere of drug trafficking are presented: repressive, liberal and restrictive. Proposed in the legislation of
Ukraine, taking into account the experience of the European Union: the creation of a separate state body with law enforcement
functions, as well as an interdepartmental state body (under the government of the state) that would include ministers or their
representatives, ministries, departments and representatives of local governments; the preservation of the workplace or training
for a sick person with drug addiction for the period of compulsory treatment, if it was carried out for the first time; creation of
specialized courts to handle cases of offenses related to drug trafficking; the division of drugs into “heavy” and “light” and to dif-
ferentiate responsibility for their offenses; the list of narcotic drugs, psychotropic substances and precursors should be envisaged
as an annex to the Law of Ukraine “On narcotic drugs, psychotropic substances and precursors”; to introduce into the legislation
“new potentially dangerous psychoactive substances” and to introduce visits to control them.

Key words: state control, turnover of narcotic drugs, psychotropic substances and precursors, European Union, improvement
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AHHOTALIUA

B crarbe ycTaHOBIEHO, 4TO o0ecredeHrne B 3apyO0eKHBIX CTPAaHaX TOCyIapCTBEHHOIO KOHTPOINS 32 000POTOM HAapKOTHKOB
MOXKHO Pa3/IeIuTh HA TPU TPYIIIBI TPABOBBIX PEKUMOB: ocobeHHo ctporuii (ITakucran, Kurait), cypossiit (BenmukoOputanus,
Opannus), mudepanbubiii (Mcnanus, Hunepnanssl). [IpuBeeHbl OCHOBHBIC MOJICTH COLMAILHOTO KOHTPOJS B cdepe obopora
HAPKOTHUKOB: PENPECCUBHAs, TUOEpaTbHAS H PECTPUKTUBHAS. [Ipe/UT0)KeHO B 3aKOHOAATEIbCTBE YKPAUHBI C yueToM ombita EBpo-
nierickoro Coro3a: co31arh OTIeNbHBINA FOCYIapCTBEHHBIH OpraH ¢ IPaBOOXPaHUTEIHHBIMHU (DYHKIUSIMU, & TAKIKE MEKBEIOMCTBEH-
HBII TOCYAapCTBEHHbINH OpraH (IpU MPAaBUTEIBCTBE FOCYAAPCTBA), KOTOPBII BKII0Yan Obl MUHUCTPOB WIH UX NPEICTaBUTEINCH,
MpeNCTaBUTENel MUHICTEPCTB, BEOMCTB H OPTaHOB MECTHOTO CaMOYIIPaBIICHHUS; COXPAaHHUTh pabouee MEeCTO MM MECTO 00yde-
HUS 32 OOJNBHBIM HApKOMaHHEH JIMIIOM Ha TEePHUOA MPUHYAUTEIBHOTO JICYCHHUS, €CIIH OHO IPOBOAUTCS BIIEPBBIE; CO3ATh CIICIH-
ANM3UPOBAHHBIC CYJIBI IO PACCMOTPEHHIO JIET O MPABOHAPYIICHUSIX, CBI3AHHBIX ¢ 000POTOM HAPKOTHKOB; Pa3/IeUTh HAPKOTHKU
Ha «TSDKEJIBIeY M «IeTKue» M Au(pGepeHMpoBaTh OTBETCTBEHHOCTh 3a MX MMOTPEOIeHHe M paclupocTpaHeHe; MpeIyCMOTPETh
nepedeHb HAPKOTHIESCKUX CPEICTB, ICUXOTPOITHBIX BENIECTB U MPEKyPCOPOB Kak MpHUIOKeHHe K 3aKoHy YKpanHbl «O HapKOTH-
YEeCKHX CPEICTBaX, MCHXOTPOITHBIX BEHIECTBAaX M MPEKyPCOpax»; BBECTH B 3aKOHOJATEIHCTBO «HOBBIE MOTEHIIMAIBHO OIACHBIE
TMICUXOAKTHUBHBIC BEIICCTBA» U MEPbI KOHTPOJIA 324 HUMH.

KuroueBble c10Ba: ToCcynapCTBEHHBINA KOHTPOIIb, 000POT HAPKOTHUESCKHUX CPEICTB, IICUXOTPOITHBIE BEIIECTBA H IIPEKYPCOPEL,
EBpomneiickuit  Coro3, yCOBEpIIEHCTBOBAHHE 3aKOHOMATEIbCTBA YKPAWHbI, MOJIENN HAPKOKOHTPOJS, MPABOBBIE PEKUMBI
HAPKOKOHTPOJISL.

Formulation of the problem. The problem of efficien-
cy of state control of narcotic drugs, psychotropic sub-
stances and precursors is extremely important for each state.
In modern conditions of deepening integration processes poses
Ukraine need for effective and optimal directions of improve-
ment of legislation on these issues, using the experience of the
European Union.

Actuality of theme. The study of the laws of the European
Union in the field of control of narcotic drugs, psychotropic sub-
stances and precursors as a method of learning features of social
relations regulation in this area is of great scientific and practical
and theoretical and cognitive significance, because thanks to the
results obtained there are additional opportunities for selecting
the best ways to improve national legislation on these issues.
For example, the effectiveness of the policies of the European
Union in this area indicate the following: in Sweden over the
past 5 years there has been a significant reduction in the con-
sumption of narcotics or psychotropic substances, which is the
lowest in Europe [1], in addition should also take into account
the positive experience of some other European Union countries
(of Denmark, UK, Spain, Austria, France, Germany and others.).
Therefore, in order to better study the problems of state control
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of narcotic drugs, psychotropic substances and precursors in
Ukraine and approaches to improve the legislation in this area it
is advisable to examine the European experience with different
views on their organization and regulation.

The main question of legal regulation of the State control
Wikipedia and Ukrainian scientists abroad: V.B. Averyanov,
A.F. Andryyko, Y.P. Bytyak, V.N. Garashchuk, V.N. Horsh-
enev, S.V. Kivalov, M.S. Studenykyn. Regarding the study of
certain aspects of the State Drug Control: V.A. Tymoshenko
investigated criminological problems of ecological focus state
drug control; V.M. Yudin defined legal principles of formation
and activity of Drug Control; O. Abramov defined features im-
prove the mechanism of regulation of narcotic drugs and psy-
chotropic substances; A.N. Nasonov features found adminis-
trative and legal regulation of drugs and others. Unfortunately,
improvement of legislation on state control of narcotic drugs,
psychotropic substances and precursors in Ukraine using the
positive experience of legal regulation of EU countries and tak-
ing into account the integrated approach in the scientific litera-
ture were not considered.

The aim and purpose of the article is to study the legal
regulation of the state control over the circulation of narcotic

61



JURNALUL JURIDIC NATIONAL: TEORIE ST PRACTICA « HALTHOHAJTbHBIIT IOPHTMYECKHI KYPHAJT: TEOPHLS 1 ITPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

drugs, psychotropic substances and precursors in certain states
of the European Union with the possibility of its use in Ukraine.

Presentation of the main research material. Through
comparative legal analysis of anti-drug laws in foreign coun-
tries, the criterion of severity legal measures scientists conven-
tionally divided them into three or four groups [2, p. 10; 3, p. 31].
Holding in foreign countries, state control of narcotic drugs,
psychotropic substances and precursors, depending on the di-
rection of government policy in this area it is advisable to di-
vide the (relatively) 3 group. The first — a particularly harsh
state policy in the field of control over the circulation of drugs
specified where even their storage in small amounts apply pen-
alties up to death (Malaysia, Iran, Pakistan, China, etc.). The
second — a harsh government policy in this area, where the total
control over their legal circulation, however, the extreme pen-
alties do not apply (Federal Republic Germany, United States,
Britain, France and others.). Third — liberal regime stands on
circulation of so-called “soft” drugs, psychotropic substances
and precursors, although state control over their circulation re-
mains and is quite effective (Spain, Netherlands) [2, p. 164;
4, p. 38-39; 5, p. 217]. In legal scientific literature distinguish
such basic model (directions) of social control in narcotic
drugs, psychotropic substances and precursors: 1) repressive
(or prohibitive) — drug use always leads to negative health and
social consequences for persons who consume and society as a
whole, so they should be legally prohibited, but their treatment
measures subject to strict state control; 2) liberal because drug
addiction — a disease because a person can not be punished for
it. Using drugs or not — the right of man, society and if this phe-
nomenon is seen as normal, reduce the number of drug users;
3) restrictive (or balanced prohibitive, restrictive) — persons
who abuse drugs pose danger to society, and they should apply
appropriate measures of administrative and criminal enforce-
ment. Such persons must be ensured their high availability to
all kinds of health and social care (treatment, rehabilitation,
re-socialization) [6]. It is this model of state policy in the field
of control over the circulation become cultivated in most coun-
tries, including the countries of the European Union.

In European countries, in the exercise of state control of
narcotic drugs, psychotropic substances and precursors main
approaches boil down to the fullness of adapting national leg-
islation to the provisions of the Single Convention of 1961 [7]
Convention, 1971 [8] and the Convention in 1988 [9]. Howev-
er, in modern conditions, only two EU countries (Sweden and
Denmark) to fully apply the provisions of domestic law above
legal documents.

The legal basis of state control in most countries of the Eu-
ropean Union constitution and are taken on the basis of laws
which define the location, function and the right regulatory au-
thorities. Consider the basic situation in their area of control of
narcotic drugs, psychotropic substances and precursors. In the
UK, for example, major regulations in this area: The Misuse
of Drugs Act 1971 [10], The Medicines Act 1968 [11], Psy-
choactive Substances Act 2016. According to The Medicines
Act 1968 regulates which drugs can be used not for medical
reasons and Psychoactive Substances Act 2016, which in 2016
came into effect throughout the UK, fix such a rule, for offenses
committed for the first time, the use of psychoactive substances
to approved medical and scientific research provided civil pen-
alties, the commission of a second — criminal sanctions. Law
to police and local authorities to take such cases differentiated
approaches. Also specify that legal regulation of drug traffick-
ing in the UK based on the prohibition of cultivation of narcotic
plants. They manufacturing, storage and use is only allowed
practitioners and pharmacists who have a license. Activity on
imports and exports will be licensed. In The Act on the Control
of Narcotic Drugs regulates trafficking for medical or industrial
purposes [1].

62

In most other countries the legislation — this is their nation-
al drug strategy. For example, in Sweden a model policy for
Drug Control, implemented in 1978, provides access to social
and medical assistance to troubled individuals while increas-
ing penalties for their use and the use of compulsory treatment
of drug addicts. Since 1980 there introduced a new practice,
exemption from prosecution each drug user can be used only
once and only for storage of one dose drugs, and then come
some legal and social implications. In modern conditions the
effectiveness of this approach is the highest compared with the
policies of other countries [6]. The Swedish parliament once
every 5 years takes “strategy on drugs” and each year the state
government takes appropriate one-year action program indicat-
ing the priorities. In this regard provides an annual budget for
such activities in accordance with the principles of the Action
Plan “National Action Plan on Drugs for 2002-2005 years”
among the main objectives are to reduce the number of peo-
ple consuming drugs in order to realize the vision of Swed-
ish society free from drugs. In addition, modern in 20162020
years of Swedish drug strategy, A Comprehensive Strategy for
Alcohol, Narcotics, Doping and Tobacco, adopted in February
2016, aims to develop a society free from drugs and doping,
and seeks to minimize medical and social harm from alcohol
and in reducing tobacco consumption [1].

Also noteworthy is the construction of public bodies pro-
viding state control over drug trafficking in Spain. It operates
The Spanish Council of Drug Addiction and other Addictions,
which is responsible for coordinating the recent inter-institu-
tional level. The aim of its work is to improve the development
and implementation of strategies and actions related to the traf-
ficking of drugs and other substances that cause dependence;
reducing harm to individuals, families and society as well as
coordination of such structures as the Government Delegation
for the National Plan on Drugs, which carries out the function
of coordinating the various agencies at the central, regional and
local levels. The main role of the Secretary for Social Policy,
the Minister of the Health, Social Policy and Equality of Spain.
The delegate of the Government’s National Plan on Drugs is
the national coordinator of the strategy to combat drugs in the
country. Under his leadership functions interagency group that
includes the ministers of the regional offices of autonomous
regions, which are responsible for policy on drugs on within
their territory. Important role The Inter-autonomic Commis-
sion. In each of the 17 autonomous regions of Spain and 2 au-
tonomous cities (Ceuta and Melilla) works commissioner drugs
in the United Congress Senate — the Commission to study the
problems drug consisting of members of both chambers of the
Spanish Parliament — Congress deputies and the Senate, and
is preparing a report on the drug and submit proposals to the
government regarding the control in this area [12]. We believe
that this experience is expedient to introduce into national leg-
islation on control of drug trafficking in terms of prediction
particular group (body or committee) that united would min-
isterial activities departments concerned with the problems of
combating drug addiction.

The legislation of most countries of the European Union at
bringing perpetrators accountable for violations in drug traf-
ficking involves consideration of the competent authorities of
the national lists (lists) of drugs, substances and precursors. For
example, in Sweden to drugs include all pharmaceutical sub-
stances that fall under the provisions of The Narcotic Drugs
Act 1968 and set in the list of drugs [13] issued by The Swedish
Medical Products Agency. These lists include all controlled in-
ternationally substances as well as such additional substances
as “cat”. Note also that the use of ingredients list number 1
(gr marijuana) are prohibited, even for medical purposes [14].
In law lists of narcotic drugs, psychotropic substances and pre-
cursors provided in countries such as the Netherlands [15] and
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the UK [10]. In the UK, lists of drugs prepared by the Council
for supervision of abuse of medicines and approved by Par-
liament in the form of amendments to The Misuse of Drugs
Act 1971 [11]. Recall that in Ukraine this list is a list of drugs,
psychotropic substances and precursors, approved by the Cab-
inet of Ukraine of 6 May 2000, Number 770 [16]. However,
in our view, called the list should provide a supplement to the
Law of Ukraine “On narcotic drugs, psychotropic substances
and precursors” [17] in order to gain legitimacy principle of re-
sponsibility, which is found in the use of its bases and penalties
within and forms the law.

Proceed to examine the responsibilities laid down in the
European Union for such violations as illegal manufacturing,
purchase, storage, transportation, shipment of drugs without in-
tent to sell in small sizes. In Art. 44 Code of Ukraine on Admin-
istrative Offenses provides for administrative responsibility for
such violations [18]. And in France, for example, individual
drug without a sales target of 1970 was classified as a criminal
offense, although the responsibility of the provided [19, p. 16].
In Sweden, The Narcotic Drugs Punishment Act stipulates that
the use, storage and possession is a criminal offense. The pen-
alty for illegal possession may be low, normal or severe [1].
Regulations The Law on the Protection of Citizens’ Security in
2015 establishes liability for personal drug use in public places
in the form of administrative sanctions (especially fines from
600 to 30 000 euro). In minor penalty may not be imposed if the
offender voluntarily participate in treatment or rehabilitation
[12]. In Italy the possession of drugs for personal consumption
without intent to sell subject to administrative sanctions. Law
79 of 16 May 2014 determined that if a person unlawfully re-
tains drugs for own consumption first, administrative sanctions
do not apply, and the offender is cautioned by the prefect and
a formal request to refrain from non-medical consumption. If
his voluntary treatment or rehabilitation proceedings on the
case will be terminated. Absence or non-completion of the
treatment program could lead to sanctions [20]. Thus, the most
common in Ukraine are illegal manufacturing, purchase, stor-
age, transportation, shipment of drugs without intent to sell in
small sizes (Art. 44 of the Code of Ukraine on Administrative
Offenses). Such offenses prohibited practice, in most EU coun-
tries and subject to administrative penalties (Italy), in some
countries (Sweden, France) are considered criminal offenses in
some states responsibility for such misconduct does not occur
(France). In most cases this is because the international legal
obligations do not extend to the criminalization of the offense,
as the content h. 1 tbsp. 1 Single Convention 1961 non-medical
use of drugs, their storage without a purpose of selling is not
covered by the concept of “drug trafficking”.

It is important that legislation in most European countries
in the application of penalties for violations in drug trafficking
there are different systems of classification used in determining
the sanctions against them. For example, in the UK The Misuse
of Drugs Act 1971 Drugs are divided into three classes — A, B
and C (p. 25) depending on the damage they cause to man or
society when used inappropriately. This class “A” (heroin) is
dangerous and responsible to it provided more stringent class
“B” (hashish) provides a much softer punishment, but the most
mild sanction applies to vehicles of class “C” (marijuana) [10].
This list is regularly updated, in some cases, individual legis-
lators means translates from one class to another. For example,
in 2014 Ketamine was charged with a Class C to Class B; and
tramadol — to the class C [21]. In the Netherlands Opium Act
established a formal distinction at last “heavy” and “light”.
This division authorities consider the application of penalties
for offenses related to them [15]. Other countries also differ-
entiated responsibility for offenses related to narcotic drugs,
psychotropic substances and precursors, depending on which
tool or substance affected misdemeanor. In this regard, there is
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a separate marijuana, act after receiving punished less severe-
ly in Italy and Spain. The legislation of Denmark, France and
Germany there are no differences between the drugs [22]. The
law of Ukraine on drug division of “heavy” and “light” does
not apply, however, used in academic, journalistic and even sci-
entific literature. Therefore, in order to more accurately under-
stand these categories of this division also advisable to provide
in national legislation.

The issue of drug treatment received considerable attention
in the international regulations. In Art. 38 Single Convention
1961 lists the following measures to combat drug abuse as pre-
vention, early detection, treatment, education, rehabilitation,
social rehabilitation, if necessary familiarization with problems
of drug addiction and more general population [7]. In Austria in
law has been strengthened following guidelines as “treatment
instead of punishment” for minor offenses and increasing the
number of therapeutic activities that contributed to the rapid
increase in the number of cases alternative penalties. In 2007
amendments were made to the law, which stipulates that the
medical treatment provided in specialized units — both inpatient
and outpatient (“The Austrian drug control law”) [23].

In the practice of European countries compulsory treatment
is often used instead of punishment for possession of narcotic
drugs or psychotropic substances, if it was proved that a small
number of them intended for personal consumption. Compul-
sory treatment of drug addicts is recommended in cases of
certain specialized vessels whose activities are introduced in
many countries. Judicial management programs of these ves-
sels allow you to quickly apply coercive measures that contrib-
ute to the successful treatment of the tasks [25, p. 52]. Narcotic
operating in Norway, England, Scotland, and other countries.
The activities and results of justify the use of the integrated
approach when considering offenses related to narcotic drugs,
psychotropic substances and precursors. This is confirmed by
the fact that their number in some countries is increasing [26,
p- 29]. Given the positive experience of the past on the activ-
ities of specialized courts to consider offenses related to drug
trafficking, the introduction of such courts in Ukraine no doubt.
After all, it will strengthen the rule of law in accordance with
European standards and the right of every person to a fair trial.

Very positive is the norm Italian law to the effect that the
persons who decide voluntarily treated for drug addiction, dur-
ing the time of treatment persists workplace [19, p. 15]. This
rule should include in the legislation of Ukraine in the sphere
of control of drug trafficking, because, as defined cent. 21 of
the Law of Ukraine “On measures against illicit traffic in nar-
cotic drugs, psychotropic substances and precursors and their
abuse” of February 15, 1995, Number 62/95 — “court order to
send people, drug addicts, compulsory treatment is grounds for
its dismissal from work or study discontinuation in accordance
with law” [27]. In most EU countries for individuals suffering
from drug addiction, during SMT used methadone. Note that
all States that have signed the Convention in 1988, engaged
in some extent control the production, distribution and use of
methadone to reduce the risks associated with its use [9]. In
of Denmark, particularly in 1996 adopted a law that tightened
control over methadone. Responsibility for last treatment was
given to the county administration which implemented the state
program of treatment and limited number of general practition-
ers having permission to use, leading to better quality of treat-
ment [19, p. 36].

National legislation on narcotic drugs, psychotropic sub-
stances and precursors provides control over the use of meth-
adone and buprenorphine at MOH Ukraine of March 27, 2012,
Number 200, which regulates control of methadone patients in
the offices of substitution therapy where such therapy perform
medical staff. Monitoring the implementation of substitution
therapy in Ukraine, first of all, the Ministry of Health of Ukraine
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and its related structures as the main subjects of the organization
and of the system of treatment and assistance to drug addicts
[28]. Needs also taking into account European experience to en-
sure effective protection of human health and drug addicts on
their access to medical care. This activity of public authorities in
the study area, in our opinion, should be a priority.

One of the most important problems in the world are in-
creasing the number of new psychoactive substances. As for
their counterparts among scientists there are different opinions
on the order of reference of such drugs. In terms of new psy-
choactive substances, we note that the World Drug Report of
the United Nations (2013) indicated that substances such as
drugs sold “legal” and “design”, spread with unprecedented
speed. Their number exceeded the total number of substanc-
es under international control [29]. The term “designer drug”
means a substance obtained by minor changes in the chemical
structure of drugs already known cannabinoid series [30, p. 43].
The documents of international organizations for the above
matters the notion of “new psychoactive substance”, or abbre-
viated NPS, translated into Ukrainian as “new psychoactive
substance” [31]. These substances represent a mixture of bi-
ologically active additives bath salts and others [32, p. 22]. In
some countries they are banned to them and apply the concept
of “new psychoactive substance” [33, p. 36]. In 2011 in Swe-
den amended the law that allow the confiscation and destruc-
tion of new psychoactive substances and are officially classi-
fied as drugs, but without the responsibility of the owner [1].
Also in Sweden, some governments have the right to impose
a temporary ban on the circulation of substances that do not
belong to the category of controlled, but for which there is rea-
son to believe that they are inherent narcotic or psychotropic
properties [26, p. 32].

In 2014 TItaly adopted a National Action Plan on prevent-
ing the spread of new psychoactive substances on the Internet,
which defines its 6 ways: a) early detection and prevention of
their spread; b) diagnosis of the state, due to their use; c) the
prevention and reduction of demand; d) reducing the supply of
these substances; e) their research; f) cooperation, coordination
and training on issues related to their circulation [20]. In legal
scientific literature [26] used the category of “potentially dan-
gerous new psychoactive substances”. We believe that this con-
cept should provide in national law on narcotic drugs, psycho-
tropic substances and precursors and establish controls them.

Conclusions. Thus, for the improvement of legislation of
Ukraine in the field of control of narcotic drugs, psychotropic
substances and precursors propose to consider the positive ex-
perience of its implementation in the European Union, name-
ly to introduce in our country: the creation of a separate state
agency with law enforcement functions; establishing intera-
gency state body (in state government), which would include
ministers or their representatives of ministries and departments
involved in the trafficking of drugs, psychotropic substances
and precursors, and local authorities; operation of specialized
courts with cases of offenses related to trafficking of these
drugs, substances and their precursors; job security or training
for drug addicts face a period of compulsory treatment if it was
held for the first time; appropriate to provide for the division of
narcotics, psychotropic substances and precursors “heavy” and
“light” and differentiated responsibility for the offense; the list
of narcotic drugs, psychotropic substances and precursors pro-
vide in addition to the Law of Ukraine “On narcotic drugs, psy-
chotropic substances and precursors”; potentially dangerous
new psychoactive substances and introduce control over them.
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