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HOPAJOK JOMUTY NOTEPHIJIOIO I YAC CYAOBOT'O PO3IIAAY

Ounexkcanapis COJIbBOHOBA,
aJl’IOHKT Ka(epu KPUMIHAJIBHOTO IIPOLECY
HarionaneHOi akaiemMii BHYTPIIIHIX CIIpaB

SUMMARY
The scientific article is devoted to the procedural order of questioning of the victim during the trial. There is a list of rights
and obligations of the victim while providing testimony in court. A reasonable proposals and recommendations aimed at offered
improving the criminal procedural legislation and law enforcement to address the existing problems of practical application of the
indications in the evidence. It was held a meaningful analysis of scientific papers and norms of the Criminal Procedure Code of
Ukraine governing procedural order of questioning of the victim during the trial.
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AHOTANIA
CrarTs mpUCBsYECHA PO3MISLY MPOIECYATBLHOTO MOPSIIKY MPOBEICHHS JIOMUTY OTEPIIUIOTO il Yac CynoBoro po3risiay. Hase-
JICHO MEPEJTIK MPaB Ta 000B’I3KIB MMOTEPIIIIOTO IMTijl Yac HaJaHHs TTOKa3aHb y CYI0BOMY 3acianHi. [ToaHo 0O0rpyHTOBaHI POIO3HIIiT
1 peKOMeHIalli1, CIPsAMOBaHI Ha BJOCKOHAJICHHS KPUMIHAIBHOTO MPOLECYalIbHOTO 3aKOHOIABCTBA Ta MPABO3aCTOCOBHOT MPAKTH-
KM I[0/10 BUPILICHHS HASBHUX MPOOJIEM IIPAKTUYHOTO 3aCTOCYBaHHSI MOKa3aHb y MPOLECi JOKa3yBaHHs. [IpoBeIeHO 3MiCTOBHMIA
aHaJIi3 HayKOBHX MpPaIlh i HopM KpuUMiHAIBHOTO MPOLECYaTbHOTO KOIEKCY YKPaiHH, 0 PETIaMEHTYIOTh MTPOLECYaTbHU TOPSTIOK

JOTHTY ITOTEPIIIIOTO MiJT 9ac CY0BOTO PO3IIISLY.

KurouoBi ciioBa: roreprmiimid, mokasaHHs, JOMUT MOTEPIIOT0, CyI0BHH PO3IIISI.

HOCTaHOBKa npodsaemu. JlokazyBaHHS € OCHOBHHUM Yy
KPUMIiHAIBHO-TIPOIIeCYabHIN TISUIBHOCTI MMiJ] 4ac J0-
CYZIOBOT'O PO3CIIilyBaHHs i CYI0BOTO PO3IIIsiLY KPUMiHAJIBHOTO
IpoBaKeHHs. [0I0OBHOIO METOIO IIHOTO JOKa3yBaHHS € OTPH-
MaHHsI CJI1{4UM, IIPOKYPOPOM, CYAOM IOBHUX 1 JOCTOBIPHHX
3HAHb [IONO MOAIl KPUMIHAJIBHOTO MPABOIOPYLICHHS,
BHUHYBATOCTI OOBHHYBAauUCHOTO B HOro BYMHEHHI, iHIIMX 00-
CTaBHH, IO MAlOTh 3HAYEHHS JJISI MPAaBUJIBHOTO BHPIMICHHS
KPUMiHAJIBHOTO MPOBAKEHHS. Taki 3HaHHS OTPUMYIOTHCS B
MOpsi/IKyY, ependoayeHoMy KpruMiHaIbHIM TpOLIeCyaibHUM KO-
nexcoM (mani — KITK) Ykpainu, 3 Bu3Ha4eHUX y 4. 2 CT. 84 11b0-
ro Konexcy npouecyanbuux juxepest. OIHUM i3 HUX € IOKa3aH-
HSI 110TepIiIoro. ITokasaHHs OTEPIILIOrO 0/IepKyIOTh LLIIXOM
AOTIATY MOTEPILIOro A mix yac cynosoro posrisay. [Ipobnemy
Y4acCTi IIOTEPIILIOro B KPUMIHATEHOMY HPOLECI, ACsKi aCIIeKTH
HaJlaHHS HAM TI0Ka3aHb, iX MEPEeBIPKH Ta OL[IHIOBAHHS PO3IIs-
namu B npausgx C.€. Abnamepkuid, O.I1. 'epacumuyk, M.I. To-
moBckkuit, C.B. JlaBunenko, €.B. Jlinenxo, O.I1. KyunHcbka,
J.0. IMununenxo, JI.I. llamosaoBa i iH.

AKTyaJbHiCTh TeMHU. 3 ypaxyBaHHSIM BHIIEBUKIAICHO-
IO aKTyaJbHICTb JOCHIPKEHHs MOJSIra€ B HEOOXiTHOCTI Mpo-
BEJICHHSI 3MICTOBHOTO aHali3y HaykoBUX mpamnb i HopMm KITK
Vkpainu, 1m0 periaMeHTyIoTh MPolecyalbHUN MOPSI0K TOMH-
Ty HOTEPIILIOrO Mijl 4ac CYI0BOIO PO3LIALY.

MeTo10 cTaTTi € PO3pOOJICHHS HAa OCHOBI TEOPETHYHHX
[IOJIOXKEHb, IOB’SI3aHUX 13 BHU3HAYEHHAM IPABOBOIO 3MICTY
MOKa3aHb ITOTEPIIIOro MiJl Yac CyIOBOTO PO3IISAY, HayKOBO
OOIPYHTOBaHUX TIPOIO3MIINA 1 PEKOMEHMAIIH, CIPSIMOBAHHX
Ha BIOCKOHAJEHHS KPHUMIHAIBHOTO MPOLECYalbHOTO 3aKO-
HOZABCTBA Ta NPABO3aCTOCOBHOI NMPAKTUKU LIONO 30MpaHHSA,
NepeBipKH i OL[IHIOBAHHS LIUX [TOKA3aHb.

Buxaaa ocHoBHOro marepiaay gocaimkenHs. [Topsmgox
[IPOBEAEHHS JOIUTY MOTEPIIJOro Mifl 4ac CyA0BOIO PO3NIILAY
pernamenToBanuii ct. 353 KIIK Vkpainu. VY 4. 1 mi€i crarti
3a3HAYCHO, WO MEPEe] AOMUTOM MOTEPHIOro FOJ]OBy}O‘iI/II/I
YCTaHOBIIKOE BIZOMOCTI IpO #Horo ocoly Ta 3’sCOBy€ CTO-
CYHKH NOTEpIHijioro 3 oOBuHyBaueHUM. KpiM TOro, ronosyio-
M 3’5ICOBY€E, UM OTPHMAB MOTEPIUIHNA MaM’sITKy Mpo MpaBa
1 00OB’SI3KM TOTEPIIIOT0, YU 3pO3yMUIM BOHH HOMY, B pasi
HEOOXIHOCTI PO3’ACHIOE iX, a TaKOoX IOIepeaxkae Horo mpo
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KpUMIiHAJbHY BIAMOBINANBHICT 3@ 3aBIZIOMO HEMpaBIUBI TMO-
Ka3aHHS.

I'I. Cucoenko HagaB komeHTap el Hopmu: «Ilepen moyar-
KOM JIONHTY MOTEPHIIMH HONEpeIKaeTbesi PO KPUMiHAIBHY
BIAMOBINAaNBHICTh 32 HAJaHHA 3aBIIOMO  HENPaBIUBHX
CBIJIUEHB 1 MPO HOro MpaBo HE JAaBaTH CBIIYCHHS LIO/0 cede,
Onmu3pKUX poanyiB Ta wieHiB ciM’i» [1, c. 735]. Onnax
YBKAEMO IO TTO3HUIIIF0 HEJOCKOHAJIOW 3 TakuXx Imifcras. [1o-
neplie, MOTEPHUIMHA Iepe] AONUTOM IONEPEKAETHCS PO
KpUMIiHAJbHY BIIMOBIJANBHICTh 332 HAJaHHS 3aBIJIOMO He-
IpaBIUBUX IOKa3aHb, a HE cBigueHb. Ilo-apyre, He MOXKHA
MoTNepe/pKaTd Mpo MPaBO, OCKUIBKM BOHO PO3’SICHIOETHCS.
[To-Tpete, morepItizioMy He po3’SICHIOETHCS MPABO HE JIaBaTH
CBiYEHHS 11010 ceOe, ONU3bKUX POAUUIB 1 uleHiB ciM’i. 3ako-
HOJIABEIlb HAJ/IaB MOTEPIIJIOMY OLbIIe MPaBoO — MPaBO B3araii
BIIMOBUTHCH BiJI JaBaHH: [TOKA3aHb 11010 OY/Ib-SIKHX 0OCI0.

YV qa. 2 cr. 353 KIIK VYkpainu BHW3HA4YeHO, MO JOTHUT
MOTEPIIIOT0 TPOBOIUTHCSA 3 JOTPUMAHHSAM IpaBUJI, NEpe-
Oavyenux 4. 4. 2, 3, 5-14 ct. 352 uporo Kojekcy, To0TO #oro
JIONHUT Ma€ 3IiHCHIOBATHUCS 3 IOACPKAHHAM IPABUI JOIUTY
cBizka. Taka pemiamMeHTalis OOIDYHTOBY€TbCS TakuM: «3a-
KOH 3a00pOHSIE MOEHYBATH 000B’SI3KH CBijKa 3 000B’s3KaMu
IHIIUX YYaCHUKIB KPUMIHAJIBHOIO MPOBaJKEHHA. Bukio-
YEeHHSIM 3 IIbOTO MpaBHia € MoTepmianid. GaKTHIHO BiH 3aBXK-
oM 1 morepninuid, i ocoba, skii Biomi abo MOXYTh OyTu
BiJloMi OOCTaBHMHH, IO IiJUIATAIOTh OKAa3yBaHHIO IIif 4Yac
KPUMIHAJBHOTO IPOBAKEHHS. BpaxoByrounm Taky NpHpOAY
MOKa3aHb MOTEPIIIIOro, 3aKOH BCTAHOBUB MaiKe aHAIOTIUHI
MpaBuiIa JOMUTY JUIsl CBIIKIB 1 morepminux. BinmiHHICTB
MOJIATAE B TOMY, 110 MOTEPIUIHIA € 3aI[iKaBJIeHHUM YYaCHUKOM,
CTOPOHOK KPUMIHAIBHOTO TPOBA/DKEHHS 3 YCIM MepesikoM
[paB, HaJaHUX HOMY 3aKOHOM JUISl 3aXUCTY CBOIX 3aKOHHMX
inrepecis. Tomy, Ha BiAMiHY Bij{ CBi/ka, BiH HE BHJAIIETHCS
i3 3amy CymoBOro 3acifanns, 6epe y4acTs y GesnocepenHii
TEpeBIpLi JI0Ka3iB, B TOMY YHCII LUIIXOM y4acTi y AOMATI
CBIIKIBY [2, c. 427].

IMoTepninuii Mae MOMUTYBATUCS MEPE JOMUTOM CBIJKIB.
[{ono yeproBocti ix gorury M.C. CTpOroBud CiIyIiHo 3a3Ha-
YaB, 110 TOTEPIUINI Ma€ ONMUTYBATUCS IO JIONUTY CBIiJKiB,
OCKIJIBKM B TaKHUi CIOCIO YCyBaeThCsl BIUIMB TOKa3aHb, Ha-
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JIAHUX CBIJIKAMH B CyJi, Ha TIOKa3aHHs IMOTEPIIIIOro, KU, Ha
BiJIMiHY BiJI CBiJIKiB, /IO JIONIUTY HE BUIAISETHCS 13 3aJIU CY/I0-
BOro 3acizanas. OKpiM TOro, Ha/laHi HUM MTOKa3aHHS 10710 00-
CTaBHH 3JI0YHHY, BiJl IKOTO BiH NMOCTPaXKIaB, 3HAYHOK MIpOIO
00yMOBJIIOIOTH OPSIIOK 1 3MICT JOIUTY MiJCYAHOIO, CBiJKa Ta
MEepeBIpKy 1HIIKX JT0Ka3iB [3, . 296].

V c1. 353 KIIK Vkpainu npsiMo He BKa3aHo, 10 NOTepIUINi
JIOTTUTYETHCS TIepe]] JOMUTOM CBiaKiB. llel Hemomik crarti
noTpiOHO ycyHyTH. IIpUKIazoM MO3UTHUBHOTO PpETYNIOBaH-
HS BKA3aHOTO MHUTaHHS € KpHMiHalbHE MpOLECyalbHe 3a-
KOHOZIaBCTBO Jesknx kpain. Hampukmanm, 4. 2 ct. 330 KIIK
Aszepbaiimxancbkoi PecryOniky Bu3Hadae, 110 B CYJOBOMY
3aCiflaHHI TMOTEPHiINKA JIOTUTYEThCS JO JOMUTY CBiJKa Ta
JIOCII/DKCHHS 1HIIMX JI0Ka3iB. BUHATOK MOXE CTaHOBUTHU
TIJIBKH JIOMTUT OOBUHYBAYeHOTO [4].

TonoByrounii 'y CyaoBOMY 3acCilaHHI Ma€ MPUBECTH
MOTEPIIIOr0 IO MPHUCSTH, SKIIO BiH HE BIIMOBUBCS JaBaTh
MOKa3aHHS. [HIIMMHK ciioBamMH, HOMY HAaZaeTbesl TEKCT INPH-
CSATU TPO T€, IO BiH MPUCITAETHCS TOBOPUTH CYyIy NMpaBay i
JHIIe TPaBay, SKUH MOTEPIUINI MOBHHEH 3a4UTaTH BrOJIOC.
Himuii morepminuii ckiafae mpucary B NUCBMOBIH Qopwmi,
MIIMICYI0YN TEKCT TOTO CaMOTO 3MICTY.

VY ropuau4Hifl JiTepaTypi HAroJoIIyeThCs Ha TOMY, ILIO
MOTEPIUINH, «IK 1 CBIIOK, MOMUTYETHCS MUIIXOM 3aCTOCY-
BaHHsI mpsMoro Ta mepexpecHoro gomuty. Ommak KIIK ne
perIaMeHTy€, XTO Ma€ MEPIINM JIOMUTYBATH oTepIiioro. Bpa-
XOBYIOUH, IO MOTEPIIINH MOXKe HaOyBaTH B ACSKUX BHIIAIKaxX
[IpaB CTOPOHM OOBHHYBAUCHHS, JOLUUIBHUM yOadaeThbcs, 1100
BIH JIONTUTYBAaBCSI 3a MIPaBUJIAMU JOMUTY CBiJlKa OOBHHYBaueH-
H» [5, ¢. 659]. Llst mymMKa HaMH MOAUISETHCS.

Anwnanizyroun HopmatusHi nonoxenHs KITK Ykpaiau, MoxxHa
JUITH BUCHOBKY, 110 TIPSIMHI JIOTTUT TIOTEPITLIOTO BiJPI3HSETHCS
BLJl IPSIMOT'O JJONUTY 00BUHYBaueHOro. IIpuuoMy 1esiKi HayKOBLI
He BOAYarTh MK HUMH OCOOJIMBOT PI3HHMIN, 3ayBayKyIOUH, IO
MICHSL «IPHUBEACHHSA MOTEPIIOr0 A0 TPHUCATH TOJOBYHOUMI
MIPOTIOHYE HOTepHiHOMy y (l)opMi BUJIBHOI PO3MOBIJIi BUKIIACTH
00CTaBUHH, BIiJJOMI HOTO y 3B’SI3Ky i3 BUMHEHHSM ILIOZO0 HHOTO
KPUMIHAJIBHOTO MTPaBOMOPYLICHHS [6, ¢. 93].

Miiicuo, y ct. 353 KIIK Ykpaiuu HI4Oro He BKa3aHO CTO-
COBHO IPOIO3ULI{ FOJIOBYIOUOr0 MOTEPIIIOMY 10O BIILHOIO
BUKJIJy HUM IOKa3aHb. Lle MONOKEHHS CTOCYEThCS TLIBKU
jponuty obsuHyBadeHoro. Y 4. 1 ct. 351 KIIK VYkpainu nps-
MO 3a3HAYaeThCsl, IO JIOMUT OOBHHYBAUYCHOTO IMOYHHAETHCS
3 MPOMNO3MLii TOJOBYIOUOTO HagaTH IOKA3aHHS  IIOAO
KPUMIHAJIBHOTO TPOBA/DKEHHS, MICIs 4O0ro OOBHHYBAauYeHOTO
HEPILUM JOMUTYE IPOKYPOP, a MOTIM 3aXUCHHUK.

Ha nHamy maymKy, HEOOXiHO 3MIHUTH TIOPSIOK JOMHTY
noreprinoro. Crarrtio 353 KIIK VYkpainu nortpiOHO m0mo-
BHUTH TIOJIO)KCHHSM, IO JOMUT MOTEPIIJIOr0 MOYHHAETHCS
3 TPOMO3MLII TOJOBYIOUOTO HAJaTH IOKA3aHHS IIOIO
KPUMIHAJIBHOTO MPOBAKSHHS, MICIsl YOTro BiH JIOMHUTYETHCS
LLISIXOM 3aCTOCYBaHHsI IPSIMOTO Ta [IEPEXPECHOTO AOMHUTIB.

Ilicys 3aKiHYEHHS NPAMOTO JOMHTY TOTEPIIION0 FOMOBYI0-
YHii HaJia€ MOXJIMBICTh CTOPOHI 3aXKCTy TPOBECTH HOTO Iepe-
XpEeCHUH IONUT. 3aKOHOAABELb HE A€ BU3HAYCHHS MOHATTSI
«TepexXpecHril TONHUT». 3MICT IBOTO TOHATTS HAMAraroThCs
PO3KPUTH HayKoBILi. Tak, HANIPUKIIA[, JAETHCS TAaKe BH3HAYCH-
wst: «lle oauH i3 BUIIB CYJOBOIO JIOIMTY, IO IPOBOIUTHCS 3a
OCOONIMBUMH TPAaBHJIAMH Ta SIKMH TTIOBUHEH OOMEXYyBaTHCS
3’SICOBAHMMH I1iJI Yac MPSIMOTO JIOIUTY 00CTaBMHAMHU 200 CTOCY-
BaTHCs MUTaHb JJOCTOBIPHOCTI TIOKa3aHb 1 MOXKe OyTH IpoBese-
HUH JIMIIE YYaCHUKAMHU TIPOLIECY, sIKi 3T1IHO 3aKOHY MArOTh IIpa-
BO 1HILIIOBaHHS CyZ0BOTO JIOIHTY, @ IHTEPEC SIKUX BiPI3HAETHCS
BiJl iHTEpeCy 0co0H, sKa rmpoBesa gonut» [7, ¢. 325].

3IiCHIOEThCS NEPEXPECHUI JIONUT 1IOAO0 OOCTaBUH, SIKi
Oy TPEIMETOM TMPSIMOTO JIOTIUTY TOTEPIIJIOro, 3 METOH
MepeBipKHU HaJTaHUX HUM TI0Ka3aHb 1110JJ0 0OCTAaBUH, 1110 MAIOTh
3HAYEHHS JUIST KPUMIHAIBEHOTO MTPOBAKEHHSI, 8 TAKOXK JJIS OT-
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pHMaHHS HOBUX BioMOcTel BiJ HpOTo. [1i] 9ac bOro JOMuTy
JI03BOJISIETHCS] CTAaBUTH HABiHI 3aIIUTaHHS.

Ilix 4yac HpOBEJCHHS ONHTY IOTEPIIIOr0 CTOPOHAMHU
KPUMIHAJIBHOTO MPOBA/UKEHHS TOJIOBYIOUMH 32 MPOTECTOM
CTOPOHH MAa€ NPaBO 3HATH NUTAHHS, II0 HE CTOCYETbCA CYTI
KPUMIHAJIBHOTO MPOBaKCHHS. Takok BiH BIpaBl 3HATH 3a-
IUTAHHSA, SKIIO BOHO C(OPMYIbOBAHO TaK, 1100 NPUHU3UTH
TIHICTh MOTEPIIOr0 abo SKIO CHPSMOBAHE Ha BHKPUTTS
MOTEPIIIOr0 B YYHHEHHI SKOrOCh KPUMIHAJIBHOTO IMPaBOIO-
PYILEHHS, OCKUIbKU BiH He 3000B’s3aHUN JaBaTu MOKa3aHHS
npotu cebe. Ha 3HATI 3amuraHHs NOTEpHUIMA HE MOBMHEH
BignoBigaTi. Pa3zoM i3 TUM 10 KypHaly CyJIOBOTO 3aciiaHHs
X MOTPiOHO 3aHECTH.

Ocxkinbku KITK Vkpainu He perynioe MUTaHHS, XTO Mae
MepIIUM JIOTUTYBAaTH IOTEPIIJIOr0, BBAKAEMO HEOOXiTHUM
JonoBHUTH CT. 353 nporo Kozpekcy monmoeHHsM, 10 JOMUT
MIOTEPIIJIOTO BiOyBa€eThCA 3a MpaBHJIAMHU JOIHTY CBiIKa 00-
BUHYBA4CHHSI.

[Ticns ponuty nNoTepmioro KoMy MoXXyTh OyTH IIOCTaBIEHI
3anMTaHHs [MBUILHAM ITO3MBA4YeM, IIUBIILHAM BiAIOBimzadeM,
iXHIMM TIPEACTaBHMKAMHM Ta 3aKOHHMMH IPEICTABHHKAMH,
a TaKOX roNoByrounM i cymuamu. Cyx Brpasi BAMararTd BiX
0ci0, sIKi CTaBJIAThH 3alUTaHHS, (OPMYJIIOBATH 1X 3pO3yMLIOIO
JUISL TIOTEPIILIOr0 MOBOIO. BOHM MOBHHHI OyTH KOPEKTHH-
MH, YITKHMH, SCHUMH Ta KOHKPETHHMH, BPaxoByBaTH HOTO
IHTeJIEeKTya bHUH PiBEHb.

Torepmninuii Moxxe OyTH AONMHUTAHUI TTOBTOPHO B TOMY Ca-
MOMy a00 HaCTyITHOMY Cy[0BOMY 3aCiJlaHHi 3a HOro KJIONOTaH-
HSIM, 32 KJIOTIOTaHHSM CTOPOHH KPHMiHAJIBHOTO IPOBAKEHHS
a0o0 3a IHIIIAaTUBOIO CYIY, 30KpeMa, SKIIO MiJ Yac CyJI0BOTrO
PO3MIsIAY 3°SICYETHCSI, 0 MOTEPIUTHI MOYKE HAIaTH MOKA3aHHS
CTOCOBHO OOCTaBHH, LII0J10 SIKMX BiH HE IOMHUTYBABCH.

Mooxe OyTH IPOBEICHUH OJaTKOBUH JOIIUT ITOTEPIILIOTO 3
MUTaHb, SIKi HE 3’5ICOBYBAIMChH IMiJ Yac mepuoro gonuty. [Ipu
I[bOMY HOMY CTaBJIATHCS HOBI 3alMTaHHS, AKi OyaM yIymieHi
ITi]] YaC OCHOBHOTO JIOTIUTY 200 BUHUKIIM B CY/y UM YYaCHUKIB
KPUMIHAJILHOTO MPOBA/UKEHHS BXKE B XOJi CY/0BOTO PO3IIIs-
ny. IToxa3aHHs TOTEPITUIOro Ha JOJATKOBOMY JIONHUTI CTOCY-
IOThCSI HOBHX OOCTaBHH, a TAKO)X MOXYTh YTOYHIOBaTH ado
PO3’SICHIOBATHU MTONEPE/IHI TOKA3aHHS.

3rinHo 3 4. 5 cr. 225 KIIK VYkpainu, 3 METOr HepeBipKu
IPaBAUBOCTIIOKA3aHb IOTEPIILION0Ta 3’ ACYBAHHS PO30OIKHOCTEN
i3 MOKa3aHHSAMHM, HAJJAHUMH CIIIIYOMY CYUI TTiJT 4ac MPOBEICH-
HsI I0CYZIOBOTO PO3CIIilyBaHHs B CYJJOBOMY 3aCilaHHi, BOHU MO-
JKYTh OyTH OTOJIOIICHI B IPOIIEC] HOTO JOMUTY IIiJT Yac CyI0BOTO
posrany. e BUHATOK i3 Takoi 3acagu KpUMiHAJIBHOTO HPOBAJ-
KEHHS, K Oe3MOCepeHICTh JOCIIKEHHS MOKa3aHb, pedei i
nokyMmeHTiB (cT. 23 KIIK Ykpaiuan).

Cya Mae IpaBo JIONUTATHU IIOTEPIILIOTO, SIKHH yXe OyB J0-
MUTaHUN y TOpsKY, nependadeHomy ct. 225 KIIK VYkpaiuu,
SIKILO BU3HAE 11€ 32 HEOOXiTHE, 30KpeMa, y BUIIaJIKaX, SKIO Ta-
KHH gonuT OyB MPOBEACHUH 32 BiICYTHOCTI CTOPOHH 3aXHCTY
a00 SIKIIO € HeOOXiAHICTh YTOUHEHHs [IOKA3aHb YU OTPUMAaHHS
OKa3aHb MI0Z0 0OCTaBUH, SIKi He OYIH 3’sICOBaHI B pe3yJbTari
JIOTTUTY TIiJ] Yac JOCYIOBOTO PO3CIIiTyBaHHS.

VY BHHATKOBHX BHIIAJKaX JUIs 3a0e3ledcHHs Oesme-
KA TIOTEPIIJIOro, SIKHi IiUisrae JONUTY, CYJ 3a BIACHOKO
iHIIIaTHBOIO a00 3a KJIOMOTAHHSAM CTOPIiH KPHUMIHAJIBHOTO
MIPOBAKEHHSI YA CaMOTO MOTEPITIOT0 MOBUHEH ITOCTAaHOBUTH
BMOTHBOBAHY YXBaJly NP0 IPOBEICHHS JOMNUTY MOTEPIIIOro 3
BHUKOPHCTAHHSIM TEXHIYHHMX 3aCOO0IB 3 IHIIOTO MPUMILICHHS, Y
TOMY YHCIIi 32 MEKaMH MPUMILIICHHS Cy/Ty, a00 B IHILIKI CIIOCIO,
10 YHEMOXIIUBIIIOE Horo ineHTUGiKalilo Ta 3a0e31edye CTo-
poHaM KPHMiHAJIBHOTO TPOBA/LKCHHS MOXKINBICTH CTABUTH
3alUTaHHS 1 CIyXaTH BiJIOBiAl Ha HUX. SIKIIO iCHYE 3arpo3a
iIeHTU]IKALT TOJI0CY MOTEPIIIOro, AOMUT MOXKE CYIpPOBOJI-
JKYBaTHUCSl CTBOPEHHAM aKycTHYHUX nepemkon. Ilepen nocra-
HOBJIEHHSIM BiJIIIOBITHOT yXBaJK Cya 3000B’sI3aHUI 3’sCyBaTh
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HasIBHICTH 3alepeyeHb CTOPIH KPUMIHAJIBHOTO MPOBAKEHHS
IIPOTH IPOBEICHHS JOIMTY OTEPIITIOTO B yMOBAX, IO YHEMOXK-
JIMBJIIOIOTH HOro ifeHTudikaito, i B pasi ix o6IpyHTOBaHOCTI
BiJIMOBUTH B TIPOBE/ICHHI JIOTTUTY MOTEPIIIJIOr0 Y BU3HAYCHOMY
TOPSIIKY.

e mpaBwio xopecnoHayeThcsi 3 4. 2 cr. 16 3akoHy
Vkpainu «IIpo 3a6e3neueHns 6e3nexu ocib, siki 6epyTh yyacTh
Yy KpUMiHAJIBHOMY CynoYnHCTBI» [8]. V miit Hopmi ependade-
HO, 1110 y BUNIaJIKaX 1 B mopsiky, nependoayenux KIIK Ykpaiunu,
JUIsl 3a0e3NedyeHHs] Oe3NeKH YJYacHHKA KPUMIiHAJbHOTO MpO-
BaJKCHHS CYJl 32 BJIACHOKO 1HIIIATHBOIO a00 3a KIOMOTaHHSAM
YUYaCHUKIB KPUMIHAIBHOTO MPOBA/KECHHS MOXE MPHUAHITH
pIIIEHHS IPO TPOBENICHHS JONUTY YYACHUKA KPHUMiHAIBLHOTO
NPOBA/UKEHHS 3 BHUKOPUCTAHHSIM BifeokoH(epeHUii mpu
TPAHCJISIIIT 3 1HIIIOTO MPUMILIICHHS, Y TOMY YHCIII Y CIIOCi0, 1o
YHEMOXITUBIIIOE 1IeHTU(DIKALIF0 0COOH, KA JIa€ MOKAa3aHHS.

YpaxoByrouH BiKOBi IICHXOJIOT14H1 0COOJIMBOCTI MAJIOTITHIX
1 HETMOBHONITHIX TOTEPHiJINX, 3aKOHO/AABElh Iepeadadae
ocobnuBocTi ix gonuty. Tak, y u. 5 c¢1. 354 KIIK VYkpainu 3a-
3HAYEHO, 10 TAaKUH JOMHUT MPOBOAMUTHCS 3 JOTPUMAHHSM IIpa-
BUJI, Iepe10AUCHUX Li€I0 CTATTEIO, A CaMe:

1. JlomuT ManoNiTHHOTO IOTEPIIIOro W Ha PO3Cyd CYAy
HETIOBHOJITHBOTO IOTEPIIIOr0 MPOBOAUTLCS B MPUCYTHOCTI
3aKOHHOTO MPEICTaBHUKA, Ienarora 4u IICHXOJNora, a 3a
HEOOXITHOCTI JIiKapsL.

JIOMUT MaJIONiTHBOTO MOTEPIISIOro, TOOTO JUTHHHU JI0 JIO-
CATHEHHSI HEK YOTUpHAAuATH pokiB (m. 11 4. 1 ct. 3 KIIK
VYkpainu), 000B’SI3KOBO IIPOBOAUTHCS B IIPUCYTHOCTI 3aKOHHO-
ro npezcraBHUKa (0aThKiB, a B pa3i iX BIJCYTHOCTI — OMiKyHa
a00 IpeICTaBHUKA OPraHiB OMIKY i MiKIyBaHH); I€arora 4u
nicuxosora. Ha poscyn cyny B IPHCYTHOCTI IUX OCiO MPOBO-
JUTHCS JIOTIUT HEMOBHOJIITHBOTO MOTEpIiioro (y Billi Bif 4o-
TUPHAAUATH 0 BiCIMHaAUATH pokiB — 1. 12 4. 1 ct. 3 KIIK
Vkpainn).

Jlixkap 3aJ1y4a€eThesl AJIsL IPOBEICHHS JOIUTY MaJIONiTHHOIO
200 HEMOBHOJIITHHOTO MOTEPIILIOTO, SIKIIO 33 HACIIIKAMH BYH-
HEHOr0 KPHMIHAIBHOTO MPABOMOPYIICHHSI B HHOTO BHHHKIIH
THMYACOBI PO3JIAAN MICUXIYHOT TisUTbHOCTI Yk (i3UYHI po3JIaan
3710poB’s [6, c. 96].

SIKIO y4acTh 3aKOHHOTO TPEJCTAaBHUKA MOXE 3aBJa-
TH IIKOJW IHTEpecaM MaJIOJITHROTO a00 HEMOBHOJITHHOTO
HOTEPHINOro, CyAd 3a MOro KJIOMOTAHHAM YU 3 BJIACHOI
IHII[IaTHBY BIIPaBi OOMEKUTH Y4acTh Yy TPOBEACHHI JIOMHUTY,
YCYHYTH HOTrO BiJl y4acTi B CyJOBOMY IIPOBaXKECHHI Ta 3aJIy4n-
TH, 3aMiCTh HBOTO, 1HIIIOTO 3aKOHHOT'O TPEe/ICTaBHHKA.

Jnst CTBOpEHHSI CHPUSATINBOI OOCTaHOBKH, KoMpopTy i
3aXUIIEHOCTI 3alPOLIyeThCs TOU Henaror, sikuidi 6e3nocepen-
HBO 3HA€ Ta HAaBYA€ JOIMMTYBAHOTO. 3a y4acTIO IICHXOJIoTa J10-
IIUT MaJIOJITHBOTO ab0 HEMOBHOJITHBOTO IMOTEPIIJIOro Mpo-
BOJUTHCS B pasi, SIKIO BHACTIJOK YYMHEHOTO KPUMIiHAIBHOTO
MPABOMOPYIICHHsT HOMY 3aBIaHO TEBHUX MOPANbHHUX CTPax-
JaHb, 10 TIPHU3BEIH 10 TUMYACOBOTO XBOPOOIMBOTO CTaHy
(crpec, nmocriliHe nepeOyBaHHA B CTaHi CTpaxy Toiio) [6, c. 96].

Jlo movaTKy JOMUTY MaJIONITHHOTO a00 HEMOBHONITHHOTO
MIOTEPIIIIOTO CYJ IOBHHEH YCTAHOBUTH 0CO0Y 3aKOHHOTO MTPEeA-
CTaBHUKA, MEArora, MCUXoiora, a TaKoK JIKaps, SKIIO CY[I
BHM3HAB HEOOXIIHUM HMOTO MPUCYTHICTh, MEPEBIPUTH X JOKY-
MEHTH.

2. ToTepmisiomy, SIKHiA HE TOCST HIICTHAALATHPIYHOTO BIKY,
TOJIOBYIOUHH PO3’SICHIOE 000B’SI30K JaBaTH MPAaBIMBI MOKa3aH-
Hsl, HE TOTIEPE/KAOYH PO KPUMIHAIIBHY BiMOBIIaIBHICTH 3a
3aBiIOMO HENPABAMBI NIOKA3aHHS, i HE IPUBOAMTH /10 IPHCSTH.

SIKLuo HOTepl‘[lJ‘II/IM y Billi BiJ{ 11 10 16 pokiB 6yz[yTL HajaHi
3aBiZIOMO HEMpaBIMBi MOKa3aHHS, TO e 03HAYAE, 10 BiH yUH-
HUB CyCIIiIbHO HeOe3neune AigHus. OTxe, nepes J0MUTOM CYJ
MIOBUHEH pO3’SICHUTH HOMY HACHIJAKH HAaJIaHHS HAM 3aBiOMO
HENPaBAMBUX MOKa3aHb, 110, 0e3yMOBHO, 3a0€3M1€UUTh Ha/laH-
HSl HUM TIPaBIMBHX MIOKa3aHb.
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OnHak pOro HENOCTaTHBO. [10TPiOHO HOPMATHUBHO Bpe-
rymoBary 1ie nutanHsi. Ha namry gymky, 4. 2 cr. 354 KIIK
VKpaiHu AOUIIBHO JOTOBHUTH MOJOKESHHSIM, 10 TIepe JOIH-
TOM ToTepriyioro y Bimi Bix 11 g0 16 pokiB cyn momnepemxae
fioro, o B pasi HaJaHHS HUM 3aBiJJOMO HEIPaBIMBHX IOKa-
3aHb JI0 HBOTO OYyIyTh 3aCTOCOBaHI MPUMYCOBI 3aXO/I BUXOB-
HOTO XapakTepy, nepeadadeni 4. 2 c¢t. 105 KpuminansHoro ko-
JIeKCy YKpaiHu.

3. Jlo moyarky JONWUTy 3aKOHHOMY IpPEICTaBHUKY,
[EeJaroroBi, mcuxoyory abo JiKapio po3’sICHIOETbCS iXHil
000B’s130K OyTH NMPHUCYTHIMH IIiJ] Yac JOMUTY, a TAKOXK MPABO
HPOTECTYBAaTH MIPOTH 3AIIUTAHb i CTABUTH 3alUTaHHs. [0JI0BY-
IOYUI Ma€ MpaBo BiBECTHU ITOCTABIICHE MUTAHHSL.

L{i ocoOu MOXYTh BUCIIOBUTH MPOTECT, HAMPUKJIA[, OO
3allMTaHHS, SKe, Ha IXHIO IYMKY, HE CTOCYETHCSI KpUMiHAIIbHOTO
l'[pOBalI)KeHHH 3aKoHHMI HpeHCTaBHI/IK neaaror, IcCuxojor
a0o Jikap y MOpsi/IKy 4eproBOCTi MOXKYTb [IOCTABUTH 3aIIUTaH-
HSl MAJIOJITHROMY 200 HEMOBHOJIITHHOMY HOTEPIIIOMY JIMIIE
TicIIs HOTO IPSIMOTO Ta IIEPEXPECHOTO JIOIHUTIB.

4. Y Bumagkax, Koidu Ii¢ HeoOXimHo st 00’€KTHBHOTO
3’sCyBaHHsA OOCTaBMH 1/ab0 3aXMCTy MNpPaB MAJONITHBOIO
9YH HETOBHOIITHHOTO HOTepmnoro 3a yXBAJlOK CyAy BiH
MO)Xe OyTH JONUTaHMII 103a 3aJOM CYIOBOTO 3acilaHHs B
IHIIOMY TPHMIIIEHHI 3 BUKOPHCTAHHSIM BiJICOKOH(EPEHIIT
(nucTaHLiHE CY/I0BE TPOBAKCHHS).

3acaza Ge3nocepeTHOCTI JOCTIPKCHHS IT0Ka3aHb BUMArae,
06 noTeprminuit OyB JOMUTAHUI y CYIOBOMY 3aCiiaHHi, a CyII,
HPOKYPOpP, CTOPOHA 3aXUCTY, iHINI YYaCHHKH HPOBAKCHHS
MOIJIM BHCITyXaTH HOTO MOKa3aHHs, MOCTaBUTH HEOOXinHi 3a-
IMUTAHHA. TOMy HEMOXXJIIUBO 3aMiHI/lTI/I JOIIUT HOTCpHiHOFO B
CyIl OTOJIOIIEHHSIM HOrO TOKa3aHb, HAJAHHUX IIiJ] Yac MpoBe-
JICHHS JOCYOBOTO PO3CIIiTyBaHHS.

Ha namry nymky, i3 1boro npaBuia JOLLUIBHO Iependa-
YUTH OJWH BHHATOK. Ma€ MOMyCKAaTHCh OTOJOWICHHS I10-
Ka3aHb, SKi IIOTEPNiIMH JaBaB IMiJl Yac MHPOBEJACHHS JO-
CY/IOBOTO PO3CITiIyBaHHs, KOJMA € ICTOTHI CYNEpPEYHOCTI B
HOro Moka3aHHSX, IJIS iX YCYHEHHS Ta 3 SICyBaHHS IPHYHH.
PoOuTH BHCHOBOK IIPO Te, YW € B MOKa3aHHSIX MOTEPIILIOro
CYIEPEYHOCTI, HACKIJIbKM BOHHM CYTTEBI, MOXHA TUIBKH TICIS
TOTO, SIK OTEePIUINIT HaJacTh TIOKa3aHHs il BIAMOBICTh Ha 3a-
MIUTaHHS CyAy, IPOKYypOpa, OOBUHYBAaYE€HOTO, HOTO 3aXHCHHKA.
Toni i moTpiOHO mpuitMaTH PILIEHHS IPO OTOJIOLIEHHS I0-
Ka3aHb notepminoro. Ilicis iX oronomreHHs Cyd Mae CIUTATH
HOTEPIIJIOro MPOo MPHYMHM ICTOTHUX CynepedHocTei. Moro
MOSICHCHHSI TIOBUHHI OyTH PETEIILHO MEePEBipeHi.

I3 3aranpHOTO MpaBmiIa PO OE3MOCEePEHICTh A0 CITIHKCHHS
MOKa3aHb, a OTXKeE, PO 00OB’ 30K CyIy AOCTITUTH MOKa3aHHS
MOTEPIiNIoro, € BUHATOK. Y 4. 3 ct. 349 KIIK VYkpainu Bkaza-
HO, IO CyJl Ma€ IPaBo, SKIIO MPOTU IIEOTO HE 3aMepedyloTh
YYaCHUKH CYyJOBOTO MPOBA/DKEHHS, BU3HATH HEIOUUIBHHM
JIOCTIJPKEHHS! JIOKa3iB 00 TUX (pakTMYHUX OOCTaBUH, SIKi
HIKUM HE OCmoproroThes. [Ipu oMy cya 3’sCOByeE, 4H Tpa-
BWJIBHO PO3YMIIOTh 3a3Ha4Y€Hi 0COOW 3MiICT LUX OOCTaBHH, UM
HEMae CYMHIBIB y JOOPOBUTBHOCTI iXHBOI TO3MIIi, 8 TAKOXK
PO3’SICHIOE M, III0 B TAKOMY BHUITJIKy BOHU OyyTh 11030aBJICHI
MpaBa OCKApKUTH 11l 0OCTABHHU B alENAIIIHHOMY TOPSIIKY.

Po3’sicHeHH 1110/10 3aCTOCOBYBaHHS 11i€1 HOpMH Ha1aH1 Bu-
UM CIIeLiaTi30BaHUM CYAOM YKpaiHH 3 pO3IIsIY LMBUIBHUX
i KpuMiHaIBHKUX copaB B 1. 8 [Hpopmartiiinoro nucra «IIpo
JIesiKi MUTaHHA HOPSAAKY 3IiHCHEHHS CylOBOrO pO3IVIANY B
CY/IOBOMY TIPOBAJKCHHI y TEpIiil iHCTaHIT BiIMOBITHO 0
KpuMiHaIbHOTO MpOIECYaIbHOIO KOJIEKCY YKpaiHu»  BiJ
5 xoBTHs 2012 p. Ne 223-1446/0/4-12 [9, c. 95-112].

SIkio oOBHMHYBa4YeHHI TOBHICTIO BU3HAE CBOK BHHY B
IHKPUMIHOBAaHOMY HOMy OpraHOM JOCYIOBOTO PO3CIIiTyBaHHS
KPUMIHAJIBHOMY MPaBOIOPYIICHHI, MOTOJKYETHCS 3
KBaJTi(hiKaliero BYNHEHOTO HUM JiSHHS, a IPOKYPOP, HOTEPILIHI
HE BUCJIOBIIOIOTH JKOMHHX 3allepedeHb MO0 BCTAHOBICHHX
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0o0CTaBWH, CyJ BIpaBi BH3HATH HENOLUIHHUM JIOCHIIKESHHS
JIOKa3iB, MIOJAHMX Ha MiITBEP/PKEHHS NO/1iT KpUMiHAJIBHOTO TIpa-
BOIOPYIICHHS, BUHYBAaTOCTI OOBHHYBa4€HOr0 B HOTr0 BUMHEHHI
too. [Ipu 1poMy cyzi 3000B’si3aHHH 3’sICYBaTH, Y MPABUILHO
PO3YMIIOTh 3a3Ha4€Hi 0COOM 3MICT IUX 0OCTABHH, TIEPEKOHATHCS
B JOOPOBUIBHOCTI IXHBOT MO3UILIT Ta PO3’ICHUTH 1M, 110 B TaKO-
MY BUIIQJIKy BOHU OyIyTb [1030aBJICHI IIpaBa OCKAPKUTH Li 00-
CTaBHMHHU B anesiniiHoMy nopsaky. Lli pos’scHenns cyny i mo-
SICHEHHSI OOBHHYBA4€HOTO, MTOTEPIIIIOr0, TPOKYpOpa Ta THIINX
oci0 MaroTh OyTH BigoOpakeHi B ycCix 3aco0ax (ikCyBaHHS
KPUMIHAJIBHOTO ITPOBAKEHHSL.

Hamu noainstorses nponozuiii B.M. Teprumnuk ta O.1.
Teprumnuk [10, c. 22], A.B. ®opoctanoro [11, c. 66—67], mo
HEeoOXi1HO BUKIIOUNTH 4. 3 31 cT. 349 KITK Vkpaiuu. HaykoBiri
CJIyLITHO BiJIMIYaIOTh, IO MPOBEACHHS CKOPOUYSHOTO CYIOBOTO
PO3MIIsly CYNEepeuuTh JACSKAM 3acafaM KpUMIHAIBHOIO Ipo-
Ba/DKCHHS, Y TOMY YHMCIII ¥ Takiil 3acani, sik 0e31ocepeaHicTh
JIOCITI/KCHHSI TI0Ka3aHb, pe4eH 1 JOKyMEHTIB.

Hamra aprymenrartisi 1i€i mpormo3suriii 3BOAUTHCS 10 TOTO,
IO Ml Yac MPOBEICHHS CIPOIIEHOrO CYAOBOTO PO3IIISLY HE
3IIHCHIOETHCS TONUT noTepniyioro. Pazom i3 tum 4. 4 ct. 95
KIIK Vkpainu Bu3Hadae, 110 Cyd MOXKE OOIPYHTOBYBAaTH CBOI
BHCHOBKH JIMIIIC HA TT1JICTaB1 MOKa3aHb, sIKi BiH 0€3M0CepeIHbO
cripuiiMaB i 4ac cyaoBoro 3acimanus. [Ipore cyn mpuiimae
pILICHHS 3 ypaXyBaHHIM [TOKa3aHb MOTEPIIJIOr0, HAJTAHUX HUM
IIi/1 4ac MPOBEICHHS 1OCYI0BOIO PO3CIiyBaHHs, SIKi B Cy/i HE
MOXYTb OyTH AOIYCTUMHUMH JIOKa3aMH.

BucHoBku. Y craTTi JeTaNbHO TPOAHATI30BAHO HOPMHU
KIIK Vkpaiau, mo perimaMeHTyoTh MPOoLecyalbHUi MOPsIIOK
JONMTY MOTEPILIOro mij yac cymnoBoro posrisany. Haseneno
MepetiK MpaB Ta 000B’A3KIB MOTEPIILIOrO Iijl Yac HaJlaHHS 10~
Ka3zaHb Yy CyJJOBOMY 3aciJiaHHi. Y pe3yJsibTari I[bOro BCTaHOBJIEC-
HO, IIO JJISl BIOCKOHAJICHHS! KPIMiHAJIBHOTO MPOLECYaIbHOTO
3aKOHOJaBCTBA HEOOXiMHO 4. 2 cT. 354 KIIK Vkpainu momo-
BHUTH TOJIOKEHHSIM, 1110 TEpe]] TOMUTOM MOTEPIiJoro y Billi
Bixg 11 mo 16 pokiB cyn momepemkae foro, o B pa3i HaJaH-
HS HUM 3aBiZIOMO HENpPaBAMBUX IOKa3aHb 10 HHOTO OyIyTh
3aCTOCOBaHI MPUMYCOBI 3aXOJM BHXOBHOTO XapakTepy, 1 BH-
kmounty 4. 3 cT. 349 KIIK Ykpainu mo/mo mpoBeaeHHs CKOPO-
YEHOTO CYJIOBOTO po3rsity. BimmMoBa Bij ToCiiKeHHS 10Ka3iB,
y TOMY 4YMCIi W BiJ| NOKa3aHb MOTEPIJIOr0, MOPYUIYE TaKy
3acally KpPUMIHAJIBHOTO IPOBA/DKCHHS, SIK OE3MOCEpeaHICTh
JTOCITIKCHHS TI0Ka3aHb, peueH 1 JOKyMEHTIB.
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