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SUMMARY
The author has considered legal support for the organization of the operational units’ work of prevention, detection and in-
vestigation of crimes, the ratio of operational-search activities and covert investigative (search) actions in criminal proceedings.
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AHOTANIA
ABTOp po3IIsLaae IOPUANUHUNA CYIpPOBiJ opraHizauii poOOTH OIepaTUBHUX MiIPO3AUIiB 3 IPO(iNaKTUKU, BUSABICHHS Ta PO3-
CITilyBaHHS 3JI0YMHIB, CTABICHHS ONEPAaTHBHO-PO3IIYKOBHUX 3aXOJIB 1 CIIAYMX HETIACHMX (MOIIYKOBHX) Milf B KPUMiHATEHOMY

MpoIIeci.

KJ1104oBi cJioBa: oniepaTnBHO-PO3IIYKOBI 3aX0/IH, TAEMHI CJTi4i (OIIYKOBI) i, TOMePE/HKCHHS, BUSBJICHHS, PO3CIIiTyBaHHS,

OIEPaTUBHO-PO3IIYKOBA CIPaBa, KPUMiHaJIbHA CIIPaBa.

Formulation of the problem. Scholars have widely con-
sidered the issue of improving the quality of organiza-
tional, operational-search and other measures and investigative
actions on prevention, detection and investigation of crimes, to
enable their effective use in criminal proceedings. To achieve
positive results in this, in our opinion, will promote the use
of the full capacity of operational units, including the stage of
identifying, recording and documenting criminal activities of
individuals. The ability to effectively use of these provisions in
law enforcement can be ensured only if their legal and institu-
tional regulations.

The purpose of this article is to examine the problems and
prospects of introducing an integrated approach to activities
of operational units of law enforcement agencies in the pre-
vention, detection and investigation of crimes in the course of
criminal proceedings.

Analysis of publications in which there is a solution
of this problem. In an important issue for the prevention,
detection and investigation of crimes were involved such
scholars as: K.V. Antonov, R.S. Belkin, A.F. Dolzhenkov,
G.A. Dusheyko, V.V. Ivanov, I.P. Kozachenko, O.I. Kozach-
enko, A.G. Lekar, E.V. Lyzohubenko, Ye.D. Lukyanchikov,
D.Yo. Nykyforchuk, M.A. Pohoretskyy, V.F. Usenko,
K.O. Chaplynskyy, M.Ye. Shumylo and others.

Basic content. The success of the combating crime de-
pends on the effectiveness of applied operational-search meas-
ures and conducted investigational actions, and for this they
need a clear and reasonable legal support. Normatively all
measures and actions of inquiry agencies officers, investiga-
tors, prosecutors, courts and prison service are regulated with
the fundamental law of Ukraine - the Constitution, laws, codes
and interdepartmental Ukraine decrees, orders and instructions
that are directly related to the implementation of their activi-
ties when performing specific assigned tasks. However, setting
the basis for their actions to ensure human rights and freedoms
(Constitution) and exercise of objective criminal proceedings,
which are common, each of these sectors have to perform some
of their tasks stipulated by law only for them. For example,
you can specify the tasks of operational-search activities - art.
1 of the Law of Ukraine "On operational-search activities",
which says that the objective of operational-search activities is
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search and fixing of factual data of wrongful acts of individuals
and groups, responsibility for which is in the Criminal Code
of Ukraine, reconnaissance and subversive activities of special
services of foreign states and organizations to stop crime and in
the interests of criminal justice, as well as the obtaining infor-
mation in the security interests of citizens, society and the state
[1]. That is, except for tasks to ensure the criminal proceedings
entities of operational activities should carry out their activ-
ities in order to obtain relevant information, implementation
of which will enable to ensure the safety of citizens, society
and state. In addition, operational-search measures conducted
by operational units officers within the framework of the crimi-
nal proceedings, in some cases go beyond the existing criminal
proceedings, which starts with excitation of criminal case.

To proper ensure combating crime with forces and means
of operational-search activities, in our view, we should clearly
delineate its scope and usefulness to modern society. Consist-
ently revealing objectives that the legislation sets for operation-
al units of law enforcement bodies we should distinguish the
following main areas of the use of operational component in
combating crime: search and fixing of factual data of wrongful
acts of individuals and groups, reconnaissance and subversive
activities of special services of foreign states and organizations;
obtaining the information in the security interests of citizens,
society and state. And if the first direction is almost completely
should provide stopping and detection, and according to the
new Criminal Procedural Code - the investigation of criminal
offenses, the second one may include social benefits and out-
side the criminal proceedings, that it should solve problems on
preventing negative phenomena, events, even those not regulat-
ed or not sufficiently covered by the current legislation, but can
cause significant damage. Moreover, the Criminal Procedural
Code defined the main objectives of the criminal proceedings
to protect the person, society and state from criminal offenses,
the protection of rights, freedoms and legitimate interests of
the criminal proceedings parties, and also to ensure prompt,
full and impartial investigation and trial, so that everyone,
who has committed a criminal offense, would be prosecuted
as guilty, not innocent none was charged or convicted, no one
had been subjected to unwarranted procedural coercion and to
each member of the criminal proceedings a due process would

DECEMBRIE 2016



JURNALUL JURIDIC NATIONAL: TEORIE $T PRACTICA » HALUOHAITHHBII FOPHTUECKI JKYPHAJT: TEOPHLS 11 ITPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

be applied [2]. If providing a rapid, complete and impartial in-
vestigation and trial ... is sufficiently reasoned and supported
by the content of specific articles, the issue of protection of
persons, society and the state from criminal offenses, the pro-
tection of rights, freedoms and legal interests of participants of
criminal proceedings, in our opinion requires further consider-
ation. According to the interpretation of the word "protection”
- (to prevent the offense) [3] the Code reveals more procedural
order of restoration of the rights and freedoms, indemnification
and so on in that direction. The issue is prevention (avoidance,
cessation) of criminal offenses is relied on the investigator,
who is the official and public figure, and on operational units
(art. 41) that can carry out investigator’s written instructions, to
use his rights, but "have no right to execute procedural actions
in criminal proceedings on its own initiative or handle peti-
tions to the investigating judge or prosecutor". Regarding the
fact that most crimes can be disclosed using mostly covert in-
vestigation actions and operational-search actions as criminals
when they commit them, use every possible attempt to cover up
or destroy evidence of a crime, if possible to reduce the number
of witnesses, the conducting of covert investigative (detective)
actions requires a more expanded form.

The most controversial is, was and remains the issue to de-
termine the nature and content of operational-search activity,
and its main purpose - the secret identification of information
that can be evidence for criminal proceedings. We are of in-
terest of mostly covert operational-search measures, although
the Law of Ukraine "On operative-investigative activities"
states that the operational-search activity is a system of open
and covert operational-search activities, simply because the
elaboration of open measures involve scientists in the field of
criminology, criminal procedure, administrative activities, etc.,
and the determination and improvement of covert measures is
the subject of research of the science of operational-search law,
which legally, unfortunately, has not found its legal and theo-
retical recognition and consolidation.

So the debate on this issue is not groundless. For someone
the words "may be used as evidence in criminal proceedings"
provides an opportunity to develop and improve, but for oth-
ers - an opportunity not to take into account operational-search
data in criminal proceedings, mainly when there are no basic
knowledge of operational-search law. However, in practice of
operational units operational-search measures which serve the
purposes of criminal proceedings may go beyond the criminal
proceedings as before of their excitation (operational-search
legal relations) and after their closure (criminal-executive legal
relations).

Fairness, objectivity, precise compliance with the regula-
tions are the main requirements of the investigation. The Con-
stitution of Ukraine emphasizes that the person’s legal responsi-
bility has an individual character. This fully applies to individu-
al of law enforcement officer: the Law of Ukraine "On Militia"
emphasizes the principle of respect for the individual - is the
tap root along with other law enforcement activities. The Con-
stitution of Ukraine emphasizes that a person's life and health,
honor and dignity, inviolability and security are recognized in
Ukraine as the highest social value, because the provisions of
the Basic Law coincides with the universal understanding of
the essence of humanity and the principles of the Universal
Declaration of Human Rights [4]. Detection and investigation
of crime is the process of establishing a true knowledge of the
specific case of criminal proceedings, i.e. finding out the truth
by a full, thorough and objective investigation of the case, is to
collect, search, detection, procedural fixing of information and
evidence, verifying of guilt of persons who have committed a
crime, prosecution of perpetrators of crime and protection from
unwarranted prosecution of persons who are not implicated for
its commitment.
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The legal framework of the implementation of these ac-
tivities is also uneven. Operational-search one is based on the
provisions of the law on operational-search activities and un-
dercover departmental regulatory acts, and procedural one — on
base of the Criminal Procedural Code of Ukraine. The limits of
operational-search and procedural actions are also various. To
carry out investigational actions we must have filed criminal
proceedings, while operational-search measures can be carried
out before its excitation.

Unlike procedural activity, in operational-search one we
mainly use covert methods, forces and means. In this case it is
emphasized that the law divides duties of the investigator and
operational officer who although they are equally responsible
for detecting crimes, are a common goal in different ways, us-
ing different methods [5].

Current perspectives on operational-search activities affected
the matters of this type of place in the system of judicial proof and,
therefore, the ratio of operational-search information and evidence.
The introduction of covert investigative (detective) actions do not
exhaust all the problems of specified direction. Upon receipt of
operational information, the operational unit officer unfortunately
does not fully use all the arsenal of available forces and means
regulated to use according to the Law "On operational-search ac-
tivities" and internal departmental instructions and orders. Thus,
under the operational search information is always understood as
a kind of social information that was the information about the
circumstances to be proved, obtained by inquiry agencies via op-
erational-search, mostly covert forces, means and methods. Based
on the fact that non-procedural measures to identify media pro-
vide substantial assistance in gathering evidence, but lie outside
of proof as of procedural, operational-search information for the
investigator may have only mentioned a guide (no more) in the
investigation and is used only in determining the tactics of investi-
gation to identify sources - carrier of evidence-based information
when nominating versions [6].

The list of these conditions is important and requires, in our
view, additional disclosures, review and statutory regulation.
The information about the event of the crime is received by
law-enforcement bodies from different sources. In most cases,
its applications are as citizens, communications of officers and
members of the public. Citizens report such crimes in which
they were victims, less - witnesses or when it became aware
of the crime by a third party. But today many citizens, unfor-
tunately, does not understand the need to report to the police
about a crime, the circumstances of its commission or the per-
sons suspected of committing a crime. In addition, the legal
relations that exists in criminal proceedings, usually "overload"
witnesses, attesting witnesses and victims of procedural obli-
gations. Legal regulation of operational units and investigators
activities in the detection and investigation of crime is not yet
sufficiently provides complete and full use of all their available
forces and means in their practice, so bringing to modern social
demands of society of legislative and regulatory support of ex-
isting legal relations is essential and necessary [7].

Thus, in our opinion, it is appropriate to consider the de-
velopment of existing legal relations from a position of respect
for their fundamental principles, which have emerged in the
theory of operational-search activities, namely: legality and re-
spect the rights and freedoms of the man and the citizen and
the principle of cooperation with the authorities and the public.

The search and fixing information on criminal activities of
individuals or groups as a form of operational-search activities
should be carried out continuously, regardless of the fact of the
crime. It is through timely received and realized of such infor-
mation, which in the theory of operational-search activities is
operational, law enforcement bodies, in addition to effective
aid in the detection and investigation of crimes, carry out their
prevention.
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