JURNALUL JURIDIC NATIONAL: TEORIE $T PRACTICA » HALMOHAITHHBII FOPHTUECKIA JKYPHAJT: TEOPHLST 11 TTPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

VIIK 347(411)

PIERCING THE CORPORATE VEIL DOCTRINE IN INTERNATIONAL
COMMERCIAL ARBITRATION: VIEW FROM THE UKRAINIAN PERSPECTIVE

Anastasiia DULSKA,
Ph.D. Candidate, Khmelnytsky University of Management and Law

SUMMARY

This article will examine the tendencies for application of the piercing the corporate veil doctrine in international arbitration,
particularly from the position of its relevance and timeliness for Ukrainian science and practice. Piercing the corporate veil
doctrine traces its beginnings and use in the United Kingdom and USA common law legal systems, and is completely disregarded
by the Ukrainian science. This doctrine clashes with a corporate law principle of separation of a company from its owners, but
focuses on a coherent activity of a business entity. Considering widespread cases of corporate misconduct and abuses of separate
legal personality, the author observes a fertile area for implementation of this doctrine in legislation and dispute resolution practice
in Ukraine. In section I, this article addresses the topicality of the research devoted to this doctrine in current Ukrainian realities.
Section II outlines the general implications of the piercing the corporate veil doctrine. Section III examines the use of the piercing
the corporate veil doctrine for the extension of the arbitration agreement to the non-signatory parties in international commercial
and international investment arbitration, as well some countries litigation practice and legislation to reform outlined in Section IV.
This article will ultimately conclude that the piercing the corporate veil doctrine is appropriate and fair, and should be implemented
into Ukrainian legislation, and regulatory enforcement.
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AHOTALIA

VY cTarTi po3mIAAa0THCS TeHCHIIIT 10 3aCTOCYBAHHS JOKTPHHH 3HATTS KOPIOPATUBHOI Byalli B MiXKHApOAHOMY apOiTpaxi, 30-
HUKJIA Ta 1104ajia 3aCTOCOBYBAaTUCh y cucTeMi 3araibHoro npasa CIIA it BenukoOGputanii. BogHouac BoHa IOBHICTIO IrHOPYETHCS
YKpPaTHCHKOIO HAyKOIO, OCKUIBKH CYIEPEYUTh OCHOBOIMOJIOKHOMY IIPHHIMITY KOPIOPAaTHBHOTO IIpaBa MIOAO BiIOKPEMIICHHS
KommaHii Bix i BIacHUKIB, ajpke (HOKYCYETHCS Ha Y3TOKEHIN MiSIbHOCTI Cy0’€KTa MiANPUEMHUIBKOT AiSUIBHOCTI. 3 OIAAY Ha
MOMINPEH] BHITAJKU 3J0BKUBAHHS PUHIIMIIOM BiIOKPEMIIEHOCTI IOPUIMYHOT 0COOM HATOJIOMIYETHCSI Ha 0araToo0IIsIFounX mmep-
CIEKTHUBaX IMIUIEMEHTAIIT JOKTPUHHU B 3aKOHOJIABCTBO YKpaiHHU Ta BIMOBIAHOT MPAKTUKU BUPIIICHHS CIIOPIB. Y MEpIIiii YacTHHI
CTaTTi PO3MISAAETHCS AKTyalbHICTh JAOCHIKEHHS NOKTPUHH 3HATTS KOPIIOPATHBHOI Byali B CYYaCHUX YKPAlHCBKHX peaisix.
VYV npyriii dyacTuHi myOmikaiii BUKJIAJACHO 3arajibHi yMOBH 3aCTOCYBaHHs JOKTPUHHU 3HSTTS KOPHOpaTHBHOI Byami. Tpers ua-
CTHHA CTATTi a/IpeCcy€ MOMJIUBOCTI 3aCTOCYBAHHS JIOKTPHHHU 3 METOIO PO3LIMPEHHS apOiTpaKHOi yroau Ha CTOPIH, SKi He € ii
MiAMACAHTAMH, Y MIKHAPOAHOMY KOMEpIIHHOMY apOiTpaxi Ta MiKHAPOJHOMY IHBeCTHIliitHOMY apOiTpaxi. CylnoBy MpaKkTHKY
1 3aKOHOJIABCTBO JICSKUX JIEP)KAB PO3IVISIHYTO B YETBEPTii 4acTHHI myOnikanii. HaocraHok 3po0ieHO BUCHOBOK, IO JIOKTPHHA
3HATTS KOPIIOPATUBHOI Byai € JOLUIGHOIO JUTS IMIUIEMEHTAIll B yKpalHChKe 3aKOHONABCTBO 3 METOIO IOCSTHEHHS MPUHIUITY
CIPaBEATMBOCTI B PETYISITUBHOMY IIPaBO3aCcTOCYBaHHI.

KuarouoBi ciioBa: TOKTpUHA 3HATTS KOPIOPATHBHOI Byaii, NMPHHIMI OOMEXKEHOI BiINOBIIATEHOCTI IOPUANYHOI OCOOH,
KOMIIaHis 3 OJHUM YYaCHUKOM, KOMIIaHisi 3 MHOXXHHHHUMH yYaCHHUKaMH, MyOJIUHUI iHTepec, rpyrna KOMIIaHii, MaTepUHChKa
KOMIIaHisl, TOYipHS KOMITaHisl, OMaHa Ta HeNpaBOMipHa JiSUIbHICTb, IIKOAA i 30UTKH, 37I0BXKUBAHHS [IPABOM.

Formulation of the problem. The Ukrainian revolution in
2014 opened up new opportunities for a comprehensive reform
of the state’s political, economic and legal systems. According
to current realities of Ukraine, there is a crucial need to de-
velop legal standards for a civil liability of real ultimate ben-
eficiary owners of a business, despite the corporate tools and
structures established by them in order to minimize the possi-
ble risks from the third parties, to reduce or even avoid the tax
burden and to conceal illegal actions. Prominent example of
such grafts relates to fraudster banks’ shareholders, registered
in foreign jurisdictions, who stripped banks of their assets and
forced them to bankruptcy when thousand of depositors were
unable to withdraw their savings. It is hard to find a reasonable
explanation why business owners with unfair intentions, avoid-
ing their responsibility, confusing their counterparts, shall have
advantage over the other market players by using immunity
principle for limited liability of a legal entity.

The purpose and objectives of article. National judicial
remedies demonstrate their failure to address misuse of the
liability principle of a legal entity. In this respect alternative
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dispute resolution is a key for achievement of fairness, justice
and transparency on the national market. Such grounds lead to
a conclusion that there is a definite necessity in comprehensive
legal reform of Ukrainian legal framework as a whole, and in
particular the field of corporate law which has an impact on
different spheres of economic and social life of the country.
The presentation of the main research material. Tradi-
tional law in a growing number of areas is being supplemented
by a doctrine of corporate veil doctrine that focuses on the busi-
ness enterprise as a whole, not on its fragmented components. In
the recent years international legal community has been widely
discussing the need for, and the limits of, application of the
piercing the corporate veil doctrine — the idea that shareholders
might sometimes be personally liable for the debts or deeds of
a corporation. This doctrine clashes with a fundamental princi-
ple of corporate law that a corporation is regarded to be a legal
entity separate from its shareholders, whereby shareholders
generally enjoy protection of limited liability for the acts and
debts of the corporate entity. Having its origins in common law
countries, that is primarily the United States (further — USA)
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and the United Kingdom (further — UK), the corporate veil doc-
trine allows disregarding corporate shield of legal entities and
is now quite familiar to many civil law jurisdictions.

King Solomon ended up not splitting the baby when he un-
derstood who the real parent of the child was. Almost three
thousand years after King Solomon, the judges and arbitrators
might be fully aware of the real parent of the company, but it
is very difficult to predict whether they would split the rights
and liabilities, or treat the group of companies as one entity.
Remarkably, that namely the court decision with the King’s
Solomon same name outlined the existence of the corporate
veil between the real shareholders and their company. House of
Lords in the famous decision Salomon v. Salomon Co. Ltd for-
mulated the primacy of the limited liability separate corporate
personality [1]. In this case the Court, acting in a capacity of
the highest instance, applied the Limited Liability Act of 1855
and ruled that the shareholder of the company was not liable
for indebtedness of his company [2, p. 117-119]. However it is
worth to mention that such approach was controversial already
at that time. For instance, in the decision of the lower Court of
Appeal in the case Broderip v. Salomon imposed the liability on
the single shareholder and founder for the debts of his company
[3, p. 340-341]. As Marcantel points out, its emergence was an
“equitable response to the perceived — or actual — unfairness
that could result from the application of strict limited liability
statutes” [4, p. 199].

The piercing of the corporate veil doctrine is reserved for
exceptional cases. Disregard of the corporate form is allowed
only in cases where defendant’s hiding behind the black letter
of the law may result in some kind of injustice. Nevertheless,
the doctrine is widely used in the United States and is popu-
lar in many other countries of the world. Different variations
of the doctrine are known today in Australia, Canada, China,
England, France, Germany, Switzerland, some Latin American
and other countries. For instance, Professor Thompson in his
1991 article published the results of the research that involved
around 1,600 cases dealing with the piercing the veil doctrine
[5, p. 1036].

At the same time, despite its wide application, the doctrine
remains one of the least understood. Professor R.B. Thomp-
son stated that “Piercing the corporate veil is the most litigated
issue in corporate law and yet it remains among the least un-
derstood” [5, p. 1036], S.B. Presser expressed the opinion, that
“the current state of veil-piercing law is chaotic” [6, p. 411],
and C.M. Douglas suggested that the doctrine represents “ju-
risprudence without substance” [7, p. 41].

Interpretation of this doctrine is controversial even within
one jurisdiction and legal system. It becomes even less pre-
dictable in international arbitration when several national legal
systems enter into the operations and start to interplay. Piercing
the corporate veil may have a concrete practical meaning to
the purpose of an arbitration agreement or a bilateral invest-
ment treaty [8, p. 169]. In the context of international com-
mercial arbitration the piercing of the corporate veil doctrine,
in addition to substantive liability, came to be used as a means
of extension of the arbitration agreement to the non-signatory
parties. One of the most well-known examples of piercing the
corporate veil for the benefit of consenting non-signatories is
the Dow Chemical International Chamber of Commerce arbi-
tration. In that case, the tribunal allowed parent companies to
be claimants despite the fact that the arbitration clauses were
between the defendant and subsidiary companies of the same
parent group [9].

When parties conclude a number of contracts at realization
of a common economic transaction, advance planning for dis-
pute resolution becomes an inherently complex issue [10]. One
of these complexities involves piercing the corporate veil. The
primary impression such piercing leaves is that of uncertainty
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and unpredictability. Such uncertainties are detrimental to the
legitimate expectations of the parties to a contractual relation-
ship, and involve serious risks associated with the enforcement
of arbitration awards.

Domestic courts are likely not to recognize and enforce an
arbitration award piercing the corporate veil in the absence of
a written arbitration agreement. Jurisprudence under the In-
ternational Centre for Settlement of Investment Disputes (fur-
ther — ICSID) Convention allows one to avoid the enforcement
problem. However, the approaches of ICSID tribunals are in-
consistent. In this respect ICSID tribunals took in the past three
major conceptual approaches, namely:

1) declining jurisdiction in the absence of an explicit arbi-
tration agreement (Zhinvali v. Georgia) [11, p. 392-405];

2) piercing the veil by looking into the issue of foreign
control;

3) piercing the veil on the basis of interpretation of the con-
cept of “investment” in accordance with the intent of parties to
the arbitration agreement or purpose of an international treaty
(CMS Gas Transmission Co. v. Argentina [12], Barcelona Trac-
tion case [13], Holliday Inns v. Morocco [14, p. 159], IBM v.
Ecuador [15, p. 102]). Although tribunals refer to piercing the
corporate veil, they often use them without a clear explanation.

Outlining the most recent implementation of the piercing
the corporate veil doctrine, it has been reported that Hunga-
ry was one of the civil law jurisdictions where a shareholder
might be held liable for the debts of its company [16]. Ac-
cording to Hungarian law one of the grounds for piercing the
corporate veil is a so-called “long-term detrimental business
policy”, being a series of unreasonable decisions made by the
controlling shareholder concerning the controlled company
that ultimately ruin the latter. Previously, however, only the
majority shareholder that owned shares at the moment of com-
mencing involuntary liquidation proceedings could be subject
to a liability claim. At the end of 2012 Hungarian Supreme
Court reconsidered statutory provisions of Hungarian compa-
ny law extending the scope of the piercing the corporate veil
provision and allowing holding former majority shareholders
liable for the debts of the bankrupt company resulting from the
above mentioned long-term detrimental business policy. The
Supreme Court judgment has already been named landmark
for Hungarian company law. Despite the fact that the Court’s
conclusion raises a number of practical issues connected, the
dramatic change in the approach of Hungarian courts to the
piercing of the corporate veil issue testifies the objective need
for deviation from principle of distinct personality of legal en-
tity from its owner, so firmly established in Ukraine, Russian
Federation and other post-Soviet states.

Conclusions. In conclusion, it should be noted that the
piercing the corporate veil doctrine can have different forms
and requirements depending on applicable national law. The
doctrine can play a role of a legal instrument protecting in-
vestors’ and creditors’ rights and to some extent guaranteeing
protection for fair market players, ensuring zero tolerance to
limited liability personality abuse in corruption purposes. At
the same time in this respect it is worth to quote .M. Worm-
ser: “The concept is not an “open sesame”, which will open
all gates; when to use it, when to ignore it, is the present day
dilemma” [17, p. 43].

However, there are downsides of such piercing because it
negates many of the benefits that the corporate form offers. The
creditors will be in a more difficult position to monitor assets,
and corporations will be unwilling to take business risks that
may result in their shareholders’ corporate or personal assets
being exposed to liability.

At the same time, it is important to remember that success-
ful application of the doctrine at one stage of the dispute does
not guarantee its success at later stages. In particular, extension
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of the arbitration agreement to third parties on the basis of the
discussed doctrines involves significant risk of further refusal
of recognition and enforcement of the arbitral award by na-
tional courts. Therefore, at the time when a lawyer decides on
application of the respective doctrine he or she must also con-
sider approaches to that doctrine taken by national courts, first
of all, in jurisdictions where the setting aside or recognition and
enforcement proceedings might take place.
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