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AHOTALIA

VY crarTi po3IIAAAEThCS MUTAHHS IIOJI0 PETYJIIOBAHHS MDKHAPOIHUX MOPCHKHX IEPEBE3CHb BAHTAXKIB, 30KPEMa CTOCOBHO
0COOJIMBOCTEH MIXKHAPOIHUX MOPCHKHX MEPEBE3CHb BAHTAXKIB, OCHOBHUX OCOOJIMBOCTEH 1 BH/IIB JIOTOBOPIB y il cdepi, a Ta-
KOXK CIIOCOOIB PEry/II0BaHHS BITHOCHH, 110 BUHUKAIOTH Y 3B’SI3KY 3 IEPEBE3CHHAMH BaHTaXiB MopeM. [IpoaHaizoBaHO OCHOBHI
MIAXOIM J0 MPUPOIH IOTOBOPY MOPCHKOTO INMEPEBE3CHHS BaHTAXKIB, BU3HAYEHO NPAaBOBE 3HAYEHHS TAKOIO IOTOBOPY, MPOBEIe-
HO TIOPIBHSIHHSI BU3HAUEHb JIOTOBOPY IMEPEBE3CHHS BAHTAXKIB MOPEM i3 BUKOPUCTAHHSM KOHOCAMEHTY, SIKi MICTATHCSI B YMHHUX
MDKHApPOAHUX KOHBEHLIISX, 1110 PErY/IIOI0Th BIIHOCUHY B 111l ranysi. Ha ocHOBI 1oCI1DKEHHS 3p00JICHO BUCHOBOK PO BiJICYTHICTh
€IMHOTO IHCTPYMEHTY PEryJIOBaHHS BIIHOCHH y c(epi MiKHAPOIHOTO MEPEBE3CHHS BAHTAXKIB 1 3ayBa)KCHHS 1010 MO3UTUBHOI
HEPCIEeKTHBH POTTepAaMChKHX IPABUII CTATH €ANHUM JUKEPEIIOM PETYIIOBaHHS BITHOCHH Y il cdepi.

Ku1ro4oBi ci10Ba: Mi>KHApOIHI MOPCHKI TIEPEBE3CHHS BAHTaXIB MOPEM, IOTOBIP MOPCHKOTO MEPEBE3CHHS BaHTaXIB, [ 'aa3bko-
Bic6iiicbki mpaBuia, I'amOyp3bki IpaBuiia, PortepraMcebki npaBuia.

SUMMARY

The article deals with the issue of regulation of international carriage of goods by sea, in particular, with regard to character-
istics of international maritime carriage of goods, main features and types of the contracts in this sphere, as well as the ways of
regulation of the relations arising out in connection with the carriage of goods by sea. There is held an overall analysis of the main
approaches to the nature of the contract of carriage of goods by sea, the legal value of such contract, the comparison of the defini-
tions of the contract of carriage of goods by sea using a bill of lading, which are contained in the existing international conventions
in this field. Based on the foregoing, the author concludes that there has not yet existed a single unified tool for the regulation of
the relations in the sphere of international carriage of goods by sea and claims the positive perspective of the Rotterdam rules to

become the only source of regulation of relations in this area.

Key words: international carriage of goods by sea, the contract of international carriage of goods by sea, the Hague-Visby

Rules, the Hamburg Rules, the Rotterdam Rules.

I ntroduction. The expansion and further development
of international economic relations, as well as the for-
mation of international markets for goods and services make a
great effect on the increase of the role of private international
law, which, in its turn, requires uniform rules to regulate such
relations. It is worth mentioning that it is maritime transport
in general and relations that arise out of the use of this indus-
try, in particular international carriage of goods that play a vi-
tal role in the development of economic cooperation between
different countries [1].

International carriage of goods leads to various legal issues,
which arise out of a contract of carriage, such as: rights and ob-
ligation of parties to a contract and also other persons involved
into a carriage process.

Permanent increase in number and volumes of the inter-
national cargo transportation requires a detailed study of legal
regulation of such carriages, identifying the features of their
regulation and prognosis for the further development of the
regulation in this sphere.

Despite the increasing volume of international carriages
of goods under a bill of lading, the national doctrine does not
contain any fundamental research on theoretical and practical
aspects of the regulation of international carriage of goods, in
particular with the use of a bill of lading. That’s why further
study of the issue seems to be necessary.
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Analysis of recent research and publications concern-
ing the problem in question. Issues connected with various
aspects of carriage of goods by sea have traditionally become
the object of attention by foreign and domestic scholars. Sci-
entists of the Soviet period, such as M. Boguslavskyi [2],
G. Ivanov [3], S. Lebedev [4], A. Makovskyi [3], and
K. Tegorov [5] devoted their works to general issues of car-
riages by maritime transport. Fundamental works on the le-
gal regulation of carriages by sea during the recent decades
have been prepared by such lawyers as G. Ancelevych [6],
N. Charceva [1], V. Kosovskaya [7], T. Kumalagova [8],
A. Shemyakin [9], E. Streltsova [10] and others. Foreign
specialists have also done their researches in the field of car-
riages of goods by sea, particularly in the area dealt with
the regulation of the relations by international conventions.
Such prominent specialists as Francesco Berlinzheri [11],
Gertjan Van Der Ziel [12], Andrew Bardot [13] and others
are among them.

Statement of the objective. The main purpose of the
study is to identify the features of the international transpor-
tation of goods, in particular maritime, to identify the main
characteristics and types of contracts of carriage of goods by
sea, as well as to clarify the ways of regulation of interna-
tional sea carriage of goods, including the instruments of the
domestic and international law.

135



JURNALUL JURIDIC NATIONAL: TEORIE ST PRACTICA « HALTHOHAJTbHBIIT IOPHTMYECKHI KYPHAJT: TEOPHLS 1 ITPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

To achieve this objective it is necessary to:

- explore the features of international carriage obligations,
the definition of the international carriage contract, and detect
its main features;

- study the nature of the contract of the carriage of goods by
sea, including analysis of its historical roots;

- analyze existing ways of regulation of the relations arising
out of transportation of goods by sea, including regulation by
international conventions on international carriages of goods
by sea with the use of bill of lading.

Statement of the basic provisions. Legal relations be-
tween a carrier and a shipper of goods or a carrier and passen-
gers are basis for obligations, arising out of transportation of
goods, passengers and baggage [7].

However, not every territorial movement of goods or
persons by means of vehicles leads to transport obligations.
There are some features, which characterize transport obli-
gations. Firstly, there should be the commodity obligation,
which is made on the compensatory basis. Secondly, the way
of movement of goods should involve spatial movement of
goods and passengers on the vehicles themselves or in the
vehicles, not moving the object by push or traction, which is
true in the case of towage [7].

It is commonly believed in the doctrine that movement of
goods and passengers is considered international if a place of
departure and a place of destination are in different states or the
movement itself is made through the territory of a foreign state [7].

In summary, the international carriage is defined as the
movement of goods or passengers by any kind of transport, if
the place of departure and place of destination are situated on
the territory of different states or the movement itself is made
on the territory of a foreign state [7].

International carriages differ by modes of transportation
(rail, road, air and sea).Carriage by sea takes a leading position
in the transportation industry and, like carriage by any mode of
transportation, have its own characteristics, which are reflected
in the legal regulation of the related obligations [7].

The main instrument governing relations in the sphere of
international carriages by sea is a contract signed by the par-
ticipants of such carriage.

The contract of carriage of goods by sea is characterized
by common features that are inherent to all contracts of car-
riage in general. First of all, this is a commodity nature of
carriages and their equivalent-reimbursable basement, as well
as the spatial movement of passengers and goods “on” and
“inside” the vehicle, and the importance of transport as a vital
way of communication [14].

The contract of carriage of goods by sea is a special mecha-
nism of regulation of interaction between parties to a contract,
and is the guarantee of realization of their legitimate interests.
The main legal value of the contract of carriage by sea is as fol-
lows. Firstly, the contract is the legal basis for the emergence
of any obligations between shippers and transport organization.
Secondly, the contract of carriage by sea may concretize the
rules provided by the domestic and international law in relation
to such contracts. Thirdly, the contract of carriage by sea is the
basis for the emergence of property liability in the case of vio-
lation of its obligations by one of the parties [8].

Due to the fact that the contract of carriage has different
historical roots in the Anglo-Saxon and continental law sys-
tem, in the modern world there are two fundamentally different
views on the concept of the contract of carriage by sea.

In the first group of countries a contract of carriage came out
as a result of the institute of bailment [15, p. 255]. Gorton Lars
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defines this institution as the transfer of items from one person to
another by a special subject for carriage and the proper issuance
of these items to the consignee. At the same time the scholar
points out that a carrier belongs to a group of bailees.

In the states with the continental law system, which had
developed under a strong influence of Roman law, a contract
of carriage did not stand out as a separate and autonomic. Con-
tracts of carriage of goods were defined as the renting contracts,
contracts of personal service or contracts of bailment, etc [8].

Thus, at the beginning of the XIX century, in these countries
the major place was given to the concept of charter contract as a
contract of rent. Under provisions of the French Commercial code
loads, which were carried by the vessel were carried only because
the vessel itself was in rent. This concept was modified by theory,
which provided that the charter contract was a contract of a special
kind. Both theories had prevailed for a long time. Only in the thir-
ties of the 20th century they got criticized [16, p. 6].

However, in the countries of continental system, for exam-
ple, Belgium, Luxembourg, Norway, Germany, Switzerland, in
contrary to the states of the Anglo-Saxon system of law, the
idea of recognition of contract of carriage as an independent
kind of a contract still has not globally accepted [8].

Before the revolution of the 1917 Russian civil legisla-
tion had considered a contract of carriage as a separate work
contract. At the same time, the doctrine of the time inclined to
understanding of the independent nature of the contract of car-
riage and the need for its detailed regulation [8].

In the Soviet period the contract of carriage by sea was
clearly recognized as an independent by the majority of the
scientists, and it was regulated by provisions of the Merchant
Shipping Code of the USSR, 1968 [8].

The Merchant Shipping Code of the USSR was aimed at pro-
tecting interests of the socialistic society. In particular, issues of
carriage of goods by sea were regulated in terms of interests of
shipowners, on the basis of the planned economy in the field of
maritime carriages. In connection with the changes in the recent
couple of decades, which have affected the international legal
bases of activity in the field of merchant shipping, and due to the
global changes in political, social and economic life of our coun-
try, the Merchant Shipping Code of the USSR had not satisfied
the needs of the participants of international carriage by sea as
it ceased to reflect the contemporary conditions of the regulation
of relations arising out of merchant shipping, and consequently
was replaced by the new Merchant Shipping Code in 1995 [7].

Thereby currently in Ukraine the legal regulation of the
contract of carriage of goods has been held as a part of the
regulation of contractual obligations based on the provisions
of the Civil Code of Ukraine with the further differentiation in
special legislation according to the characteristics of a particu-
lar type of transport: air, road, rail, river and sea. Following this
approach the rules of the Civil Code have the same legal value
for all transport modes and are used only in the case when the
special legislation is inadequate for regulation of the specific
relationship. Therefore, it is the Merchant Shipping Code of
Ukraine that acts as the basis for regulation of carriages by sea.
Accordingly its chapters V “Carriages by Sea” and VI “Char-
tering of Vessels” are dedicated exactly to these relations [14].

According to the clause 909 of the Civil Code
of Ukraine [17] a contract of carriage is defined as an agree-
ment under which one party (the carrier) undertakes to deliver
the goods, entrusted to him by the other party (the shipper), to
the point of destination and to hand it over to the person who
is entitled to receive the goods (the receiver), and the shipper,
in his turn, undertakes to pay a fixed fee for the carriage.
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Under a contract of carriage of goods by sea, provided for
in clause 133 of the Shipping Code of Ukraine [18], the carrier
or the charterer is obliged to carry the goods entrusted to him
by the shipper from the port of departure to the port of desti-
nation and to deliver the goods to the authorized person (the
receiver), and the consignor or the owner of cargo is to pay a
fixed fee for the carriage (the freight).

The contract of carriage by sea can be described as a mutual
obligation, since each party to it has certain rights and obliga-
tions. Famous soviet scholar O. Joffe characterized the contract
of carriage as being of a compensation nature, since the pay-
ment for carriage takes place, and mutual, since the carrier is
obliged to transfer the goods, but has the right to get the fee,
and the shipper (consignor) is obliged to pay this fee, but has
the right to get the given cargo transported [19, p. 560].

Many scholars argue that the contract of carriage is a real
contract [20]. However, the vast majority of authors came to
the conclusion that the contract of carriage may be both real
and consensual [21].

The contract of carriage of goods by sea may be concluded
in two forms, the existence of which is predetermined by two
methods of exploitation of ships: irregular shipping (tramp
shipping) and liner shipping.

An agreement with the condition to submit the entire vessel,
its parts or certain ship spaces is used for transportation in the
tramp shipping. The agreement without such a condition is used
in liner transportation. Such type of transportation has no special
name in the legislation, but in the legal doctrine and practice it is
generally called a contract of carriage under a bill of lading [8].

The practice of transportation of cargo via liner and tramp
shipping predetermined the differences in the sources of legal
regulation of the corresponding relations.

The use of a charter party is connected with the tramp ship-
ping, where ships carry goods in any directions without ad-
hering to certain routes. The charter is a document that meets
interests of both parties and specifies conditions of carriage,
rights and obligations of the parties [7].

Sea transportation, carried out under the voyage charter
contract, is regulated by dispositive rules of the domestic law
and numerous standard form contracts. To date, there are no
international conventions, regulating this type of contracts [7].

In its turn the carriage of goods on liner vessels is certified
by the issuance of a special document — a bill of lading [7].

Carriages of goods by sea with the use of bills of lading are
governed either by uniformed rules in the form of international
conventions or by domestic legislations.

Nowadays the situation is such that there have been created
conditions for the use of many regimes for international car-
riage of goods by sea. There have been adopted international
conventions that deal mainly with matters of responsibility of
parties to a carriage contract. At the moment the basis of the
sources of the international regulation of the carriage of goods
by sea consists of the International Convention for the Unifica-
tion of Certain Rules of Law relating to Bills of Lading, 1924
(better known as “the Hague Rules”), the Hague-Visby rules,
1968 with the Protocol of 1979, the United Nations Convention
on the Carriage of Goods by Sea, 1978 (commonly referred to
as “Hamburg Rules”) and the United Nations Convention on
Contracts for the International Carriage of Goods Wholly or
Partly by Sea, 2008 (hereinafter — the Rotterdam rules), which
at the moment has not yet come into force.

While some countries have denounced the Hague Rules
and entered the Hamburg Rules, there are some that are still
members of the Hague-Visby Rules and those that are partici-
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pants only of the Hague Rules. Some countries denounced the
Hague rules, but at the same time have ratified the Hamburg
Rules [22, pp. 599-606, 706]. There are a number of other
countries, which have implemented various provisions of inter-
national conventions into their national legislation. Therefore,
at present there have acted a mixture of international rules on
the carriage of goods by sea, which create a lot of confusion
and uncertainty.

Turning back to the definition of the contract of carriage by
sea it is worth to notice that usually a contract is defined on the
basis of the obligations of the parties. There is no any such in the
Hague-Visby Rules, but there is the notion, which has a direct
connection of contract of carriage to the document issued there
under, the bill of lading. For that reason it has been said that the
Hague-Visby Rules have adopted a documentary approach.

The Hamburg Rules and the Rotterdam Rules include in-
stead a definition of a contract of carriage. According to the
Hamburg Rules (p. 6 cl. 1) a contract of carriage by sea means
any contract whereby the carrier undertakes against payment of
freight to carry goods by sea from one port to another; howev-
er, a contract which involves carriage by sea and also carriage
by some other means is deemed to be a contract of carriage
by sea for the purposes of this Convention only in so far as it
relates to the carriage by sea.

The Rotterdam Rules provide the following definition:
“contract of carriage” means a contract in which a carrier,
against the payment of freight, undertakes to carry goods from
one place to another. The contract shall provide for carriage by
sea and may provide for carriage by other modes of transport in
addition to the sea carriage (p. 1 cl. 1).

As Francesco Berlingieri underlines the main difference
between these definitions is in respect of the description of the
obligation of the carrier, which is merely the carriage of goods
by sea from one port to another in the Hamburg Rules and the
carriage of goods from one place to another in the Rotterdam
Rules. The Hamburg Rules expressly exclude their application
to the carriage by modes other than sea in case the contract in-
volves the carriage by other modes, while the Rotterdam Rules
extend their application to the carriage by other modes if the
parties have so agreed [11].

This new provision in the convention had to cover inland
transport that is ancillary to carriage by sea, because the mod-
ern maritime transport contract in the liner trade is, to a sub-
stantial level, a multimodal transport contract [12].

Along with the international regulation the domestic legisla-
tion nevertheless plays a significant role in the regulation of the
sea transportation of goods. The rules of national maritime law of
the most countries with a great fleet are usually found in the rel-
evant sections of the commercial codes or special maritime codes
(laws) of these countries [7]. They, as a rule, are acts of codifica-
tion and cover the most important institutions of maritime law, as
it is in the Shipping Code of Ukraine mentioned above.

Conclusion. Considering all the foregoing, it is necessary
to conclude that due to many reasons, in the world’s practice,
there is not the only one instrument of regulation of relations
in the sphere of international carriage of goods by sea. The
maritime society has been trying to develop uniform interna-
tional rules that would regulate matters of responsibility of
carriers and shippers in the field of carriage with the use of
bills of lading.

But because of the inability of the Hamburg Rules to be-
come a new basis for the international legal regime of carriage of
goods, and a contradictory character of the Hague-Visby Rules’
provisions that do not fully correspond with the modern trends,
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as well as the existence of double legal regime regulating the
sphere of maritime transportations, there was arisen a need to
develop up-to-date international set of rules in this area. The Rot-
terdam Rules have been planned to become a tool, which would
resolve the problem of scattered regulation of relations in the
area of international carriage of goods by sea with the issuance
of'a bill of lading. Notwithstanding that the Rotterdam Rules has
not come into legal force yet, it could be asserted unequivocally
that for the very moment they are the most “perfect”, full and ef-
fective international treaty to govern carriage of goods.
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