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TEOPUA U UCTOPUA I'OCYIAPCTBA U ITPABA,
OPUITOCODUSA ITPABA

VIIK 340

BU3HAYEHHSA TA O3HAKHM OHIHOYHUX ITOHATH
SIK CKJIAJIOBOI TEPMIHOJIOITYHOI'O AITAPATY ITPABA YKPATHU

Ouexcanap KYPAKIH,
KaHAW/AT OPUANYHHX HAyK, JOICHT,
npodecop kadenpu Teopii Ta icTopii JepkaBy i mpasa
JIHIIpOIIETPOBCHKOTO AEP>KAaBHOTO YHIBEPCUTETY BHYTPIIIHIX CIIpaB

SUMMARY

Scientific search for approaches to identify such notions in the texts of legal acts, their specificity, classification, development
tools ensure error-free use of such notions in the legal regulation is important and timely. Nevertheless, the question of such
notions are almost raw in science general theory of law that demonstrates the relevance and importance of the study indicated
phenomenon. The work is an attempt to identify the characteristic features of such notions as part of the conceptual apparatus,
their roles and places in the conceptual apparatus. It has set the foundation for a number of generalizations about the nature of such
notions in the theory of law and regulation will improve.

Key words: conceptual apparatus, terminological phrases, evaluation concept, abstract, evaluative features.

AHOTALIS

HaykoBi mouryku mifXoJiB O BUSBICHHS OLIHOYHUX TOHATH y TEKCTAX HOPMATMBHO-TIPABOBUX aKTIB, iX KOHKpETH3allii,
kiacudikanii, po3podka 3aco0iB 3a0e3eueHHs OE3IOMUIKOBOIO BUKOPUCTAHHS OLIHOUHUX IOHAThH y IPABOBOMY PEry/IIOBaHHI
€ BXJIMBUMH Ta CBO€UacHUMH. He3Bakaroun Ha 1ie, MUTaHHs OLIHOYHHX MOHATH € Maiyke HEONPAlbOBAHUMH B HayIli 3arajbHOi
Teopii npasa, 10 CBITYUTH PO aKTYAIBHICTh Ta BaKJIMBICTh JIOCIIIKEHHS BKa3aHOTO eHoMeHy. CTarTst € cripoOOI0 BUSIBICHHS
XapaKTepHHUX 03HAK OLIHOYHUX TOHSTH SIK CKJIAJIOBOT MOHATIHHOTO amapary, ix QyHKIlii Ta MiCIsl B MOHATIHHOMY amnaparti. [{e mae
CTBOPHUTHU HiAIPYHTS IS LIJI0T HU3KK y3arajJbHEHb OO0 CYTHOCTI OLIIHOYHUX HMOHSTH y TEOpii IIpaBa Ta CIPHUATHME BIOCKOHA-
JICHHIO IIPABOBOTO PETYJIIOBaHHS.

Kiro4oBi ciioBa: MoHATIIHKIN anapart, TEPMIHOJIOTIYHI CIIOBOCIIONYYCHHSI, OLIHOYHI TOHSTTS, a0CTPAKIIisl, OLIHOYHI O3HAKH.

HocTaHOBKa npodiaemu. OJHi€I0 31 CKIAJ0BUX IOPH-
JIUYHOTO MOHSATIHHOTO anapary € MpaBoBi MOHATTS, Y
SIKUX CKOHIIEHTPOBAHUH 1HTENEKTyaJbHUH IMOTEHIIA] 3aKOHY
Ta HOro HOpM.

IMpore 3aKoHORABEIIb, TTOPSI 3 A0COMIOTHO BU3HAYEHUMH Ta
BiZIHOCHO BM3HAYECHUMH, [IUPOKO BUKOPUCTOBYE TEPMiHH, 110
MOKJIMKAHI XapaKTepH3yBaTH EJICMEHTH MpaBOBOi iHCHOCTI,
TaK 3BaHi OL[IHOYHI ITOHATTS.

[IpoOGnemarrka OIIHOYHKUX IOHATH Y FOPUCHIPYJICHIIIT KO-
pucTyBajacs yBaroroo (paxiBLiB y Mexax Pi3HUX raiyseil mpa-
Ba: BOHM IIiJUIaBAINCS aHAII3y TMiJ KyTOM KPHMIiHAJIBHOTO
(B.M. Kynmpssues, B.B. [Iliteupkuii, C.JI. Hlamyen-
ko, €.B. KoOzeBa, M.b. Kocrtposa), aaMiHiCTpaTHBHOTO
(B.B.  Irnarenko), uwmBineHOoro (M.l.  BpariHcbkwii,
B.B. Birpsiacekuii, JI.A. T'apaiimoBuy, A.I. JlineHko) mpasa;
iX 0coOIMBOCTI B KPHMiHAJIbHO-IPOLECYaTbHOMY KOHTEKCTI
Takok Oynu mpeamerom HaykoBux mociimkens (T.I. Cono-
BifoBa). CuniJ 3ayBaKMTH, L0 TEOPETHKO-NIPABOBUI aHami3
OI[IHOYHUX IOHATH TAKOX OyB IPEIMETOM TBOPUYHX IOMIYKIB
(B.€. XKepeOkina, T.B. Kamanina, O.®. Ueppaniiesa,
A.C. lironkina, JI.M. JleBuna, B.M. Kocosuy).

Mera crarri. [Ipore, He AUBIAYUCH HA 3HAYHY KUIBKICTb
nparpb, KOMIUIEKCHOTO JOCII/DKeHHS OIIIHOYHUX IIOHATH B
Vkpaini He nposoguiocs. ToMy Ui PO3KPUTTS iX CYTHOCTI,
BU3HAUCHHS ICTOTHHX O3HaK Ta MiICII B IOPUAUIHOMY
MOHATIHHOMY anapari Oy/ie JOIUIBHUM OKPECIIUTH TaKi MATaH-
Hs: 1) BUSHAUNTH XapaKTepHi 0COOIMBOCTI OLIIHOYHUX TIOHSTh;
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2) 3’sicyBaTH iX CIIBBIJIHOIICHHS 13 CyMIXXHUMH KaTETOPisIMH;
3) cnuparouuch Ha 3poOJeHI BUCHOBKH, CIIPOOYBaTH 3HAMTH
TEOPETHYHE BU3HAYCHHSI OLIHOYHHUX TOHSITH.

Bukaan ocHoBHoro wmarepianay. Ilounemo 3 aHamizy
CKJIAQIOBUX 1€l Kareropii. Y BKa3aHOMY CIIOBOCIIOIYYCHHI
BUKOPHUCTOBYETBCS ~ CIOBO  «OI[IHOWHI», ske IOTpebye
po3’sicHeHb. Bigpasy 3a3HauMMoO, 110 BKa3aHE MOHSTTS € ao-
CTPaKTHUM, TOOTO OCTATOYHO BHU3HAYUTHU HOIO 3MIiCT HEMOX-
mBo. CrpoOyeMo 3miHCHUTH €THMOJIOTIYHE JOCITIKEHHS 3a-
3HAYEHOTO CJIOBA.

CI10Ba «OLIIHOYHEY € TTOX1THUM BiJI «OI[IHKAY, «OI[IHIOBATH»,
OCKIIBKH HepIIe € pe3yIbraToM Apyroro. «OmiHKay o3Hadae:
1. tist 32 3HAYCHHSIM OLIIHUTH, OLIHIOBATH; 2. BAPTICTh, IliHA Y0~
ro-HeOynb; 3. AyMKa, MipKyBaHHS IIPO SIKICTb, XapakTep, 3Ha-
YEHHS TOILO KOro-, 4oro-Heoyap tomio [3].

Cepex 3amporOHOBaHMX TIAyMaueHb, Ha Hally JIyMKY,
HalOULIbIIe BIAMOBIAE LIBOMY AOCHIDKEHHIO TepIle W Tpere
3HAYCHHSL.

CII0BO «OLIHIOBATHY» BUKOPHUCTOBYETHCS Y IBOX 3HAUCHHSX:
1. Ipusnavatu 1iHy 4yoMy-HeOyab, BU3HA4YaTH BapTiCTb 4O-
rochb; 2. BU3Hauaty sSKOCTi, IHHICTB TOIIO KOTO-, YOr0-HEOY/Ib.
CkJagary ysiBIeHHS, pOOMTH BUCHOBOK PO KOTO-, IO-HEOYb,
BU3HAYATH CyTh, XapaKTep, 3HAYCHHS, POJIb TOIIO YOroch [3].
OCKIiNBKH ITepIIuii BapiaHT Mae eKoHOMiuHe ((piHaHCOBe) 3Ha-
YeHHsI, 30CEPeIMMO CBOIO YBary Ha JIpyromy TIyMadyeHHi.

3 oAy Ha BUKJIaJEHE BBAXKAEMO, 1110 TEPMiH «OLIIHOYHE
MOXKE TIYMayHTHCS SIK T€BHA SIKICTh, IIHHICTH (UM JyMKa
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po Hei), ska €, 3 OAHOT0 OOKY, 00 €KTOM, & 3 IHIIOro — pe-
3yJIBTaTOM BU3HAYEHHS IIHHOCTI, CyTi, XapakTepy, 3HAYCHHS,
pOJIi TOLIO YOroch. Y HAYKOBIiH JIiTEpaTypi 3a3HAYAETHCS, 110
TEPMiH «OLIIHKa» Ma€ MIOHAWMEHIIE JIBa 3HAYCHHS: caM IpO-
1IeC OLIHIOBAHHS Ta HOTO Pe3yNbTaT.

XapakTepu3yloul KaTeropiro  «IOHATTS», 3a3HAYMMO,
0 MOHATTA — 1ie Gopma mucieHHs. CaM TEpMiH «IIOHSTTS
BUKOPUCTOBYETHCSI B TPHOX OCHOBHHX 3HAYEHHSX: SIK 0COOJIHMBE
CYIDKEHHSI; SIK a0CTPAKIIisl, 110 HA3UBAETHCS IEBHUM «iM sIM» 1
B PO3YMIHHI «ITOHATTSI B TOYHOMY 3HAYCHHI clloBay [3].

V HayKOBHX JTOCIIDKSHHSX € JIBA MiJXO/IH 10 BKa3aHOT Ipo-
onemu. Tak, I.T. IlImMenpoBa He BOAYa€e B JIOTIYHOMY acCIEKTI
BIIMIHHOCTEH Mi>XK HEOLIHOYHMMH Ta OL[IHOYHUMH MOHATTSIMH.
ITin OUiHOYHKUMHU XK PO3yMi€ NOHATTS, IKUM IIPUTAMAHHI 03Ha-
KH, IO BiJI0OpaXaroTh JIMIIE COLiIbHY 3HAYMMICTh SIBUILI, aJie
IIPH LIbOMY HE MICTSTh O3HAK, 1110 XapaKTepU3yTh (OpMaJbHi,
eMIipu4HO (ikcoBaHi BIacTUBOCTI ocTanHix [20, c. 70].

C.JI. Ilamuenko, JOCTIDKYIOUM JIOTIUHI  OCOOIMBOCTI
OLIIHOYHUX MpaBUX TOHATh, 3a3HAYMB, MO TEPII CIIPOOH BH3-
HAUUTHCh 13 UM IuTaHHSIM Oyio 3pobneHo T.B. Kamranixoro,
a mizHime B.€. YKepeOkiHum, siKi, Ha JyMKY HAyKOBIIS, BHXO-
JAIA 3 TOTO, IO OLIHOYHI MOHATTS € IIOHATTSIMH B TOUYHOMY
3HAYCHHI CIIOBa», TOOTO XapaKTePHU3YIOThCSl TAKMMH O3HAKAMH,
SIK po34ieHOBaHICTh 1 (pikcoBanicTh 3micty. Cam C.J1. Illamyen-
KO 3aIpOIOHYBaB HOBMH MiJIXiJ 0 BKa3aHOI MpoOJieMH, BH3HA-
YUBIIH, 10 3 TOUKH 30pY (OpMaIbHOT JIOTIKH, OLIHOUHI TOHSTTS
TpaBa — Iie TIOHSTTS-3aralbHi YSBICHHS (3araibHe CIIOBO, CJIOBO-
CIIOJTy4eHHSI, BUKOPUCTaHe IS iX HaMEHYBaHHS, 110 PO3IIsia-
I0TBCSI OJTHOYACHO 1 SIK Ha3Ba O3HAKH, 1[0 CKJIAJAE 3MICT MOHST-
TSI-3aTJTBHOTO  YSIBIICHHST), SIKUM BIIACTHBA HEPO3WJICHOBAHICTb,
HE(IKCOBaHICTh 3MICTY; ONEPYOYH OL[IHOYHUMH TIOHSATTSIMH Tpa-
Ba, 0c00a, sIKa 3aCTOCOBYE IIPaBO, 0OMEKEHA B MOMKIIBOCTI KEpy-
BaTHCS MPaBUIIAMHU TPAAUIIIHHOT popmaibHOT Joriku [19, c. 58].

Migrpumyroun B wninomy mno3unito C.JI. I[lamyeHka,
BBO)KAEMO, IO OKpPEeMi 3 BHUKIAICHUX O3HAK TMOTPEOYIOTh
yrouneHHs. [lo-mepiie, OIIHOYHE IOHATTS — II€ HE CJIOBO
abo CIIOBOCHOJIYYCHHSI, a JyMKa, sika icHye y ¢opmi cioBa
abo cioBocnonyueHHs. Ilo-gpyre, OLIHOYHI MOHSATTS € ab-
crpaktHnMA. A.€. KoHBepchkuil 3a3Havae, M0 «KOHKPETHUM
Ha3MBAETHCS MOHATTS, B 00CA31 SKOTO Y3araJbHIOIOTHCS MPEea-
MeTH a00 1X CyKymHOCTi. AOCTpakTHUM Ha3UBAETHCS TOHST-
TsI, B 00CS31 SIKOTO y3arajbHIOETHCSI BIACTHBOCTI TPEIMETIB»
[11, c. 145-146]. Anani3 OIiHOYHUX MOHSTH, IO BUKOPUCTO-
BYIOTbCSl B 3aKOHOJABCTBi, 3aCBilUye, MIO BOHH HA3MBAIOTh
BJIACTHMBOCTI, O3HAKW MiH, sBUII Tomo. Hampukiax, «HOp-
MaJbHUMY, «3HAUHHH», «IOBAKHUN», «CUCTEMATHUHHI»
tomo. Takum umHOM, yrountoroun aymky C.J. Ilamyenxa,
CTBEPJIKYEMO, 110 BJIACHE OLIHOYHI MOHSITTS — I1¢ a0CTpaKTHI
3arajbHi ysBiIeHHS. BoHu HaOyBaroTh 1esiKOi KOHKPETUKH, SIK
MIPABUJIO, MICJIsi BAKOPUCTAHHS iX y CIIOBOCIIONYYCHHI (HApH-
KJaJ, «KHOPMaJbHUH PU3HUK», «3HAYHA KUTBKICTBY», «IIOBA)KHA
[IPUYNHAY», «CHCTEMaTHYHE IMOPYIICHHS»), TOOTO CIOBO, SKE
BUKOPUCTAHO B CIOJYYCHHI 3 OIL[IHOYHHUM TMOHSATTIM, HaIae
iomy nieBHOi kKoHKpeTuku. [lo-tpete, C. /1. lllamuenko Ha3uBae
OJIHI€IO 3 O3HAK OI[IHOYHUX MOHSATH [IPaBa «HEPO3UIICHOBAHICTh
3MicTy». 3arajoM He 3alepedylodd IPOTH 3a3HA4eHOro,
XOTiIoCs O 3ayBaKUTH, II0, Ha HAIIY JyMKY, TOBOPUTH IIPO
a0COJIIOTHY HEPO3WICHOBAHICTh 3MICTY OILIIHOYHUX MOHSThH HE
30BCIM MPaBUIIBHO. 3 OIVISIAY HA T, IO 3MIiCT MOHSTTS SIBIISIE
CO0O0I0 CYKYIHICTD O3HAK, Ha IMMiJCTaBi SKUX y3arajlbHIOIOTh-
Csl Ta BUAUIAIOTHCS B MOHSTTI IPEIMETH MEBHOTO KJacy, BU-
OKpeMJICHHS Xo4a O OfiHi€i O3HAKH BXKE TOBOPUTH PO MEBHY
PO3YICHOBAHICTh. XapaKTepU3YIOUH OLIHOYHI TOHATTS NpaBa,
cam C./I. llamuenko 3a3Hayae, 110 MOHATTS-3arajibHe YsBICH-

HSI — L1€ 3arajbHe CJIOBO, CIOBOCTIONYYCHHS, 1[0 PO3ITIAIAETHCS
1 SK Ha3Ba O3HAKH, IIO CKIAJA€ 3MICT MOHATTA-3arajbHOTO
ysBieHHs. OTKe, € OTHa O3HAKa, SIKa € aHAJIOTTYHOO MOHSTTIO
«iM’s», alie 11 He O3HAJae, 110 1HITHX 03HAK HEMAE.

IIpo yacTKOBY pO34JIEHOBAHICTh 3MICTY OLIIHOYHUX MTOHSATH
CBIZIYUTH HASIBHICTh y TEKCTaX HOPMATHBHHUX aKTiB Ac(iHilliH
JICSIKUX 13 HUX, SKI HE TIePETBOPIOIOTh Yy OLIBIIOCTI BUIA/IKIB
MTOHATTS HA a0COJIFOTHO BHU3HAYEHE, ajie BOAHOYAC BU3HAYAIOTh
OKpeMi XapakTepHi 03HaKd (IM O3HAKy) Takoro moHsTTs. Ha-
NPUKJIAJ, WKIIIHBI yMOBH MpaIl — Ti, 0 «XapaKTePU3YHOThCS
TaKUMU PIBHAMM IIKIAIMBUX BUPOOHHUUX (DaKTOPIB, SIKi Iepe-
BHIIYIOTh TTi€HIYHI HOPMATHBH 1 37[aTHI YUHUTH HECTPUSTIIH-
BUH BIUIMB HA OPraHi3M MpaIrordoro Ta/abo #oro moToMcTBO»
[5]. SIx Gaunmo, BUIIJICHO TaKi O3HAKW OIIHOYHOTO TTOHSITTS:
1) mepeBHIICHHS TIri€HIYHUX HOPMATHBIB MIKIJIJTMBUMH BH-
poOHHuuMH (akTopaMu; 2) 34aTHICTh YMHUTH HECHPHUSTIH-
BUI BIUTMB Ha OPraHi3M MpPaIfOI0Yoro Ta/abo #oro moToMcTBO
LIKIJUTMBUMHU BUPOOHNYMMH (hakTopaMu. BrokpemieHHs BKa-
3aHUX O3HAK HE MEPETBOPIOE BKa3aHE OLIHOYHE IOHATTS HA
a0COJIIOTHO BU3HAYEHE, OCKIIBKU TeX C(HOPMYIbOBaHI 3a JI0-
IIOMOTOI0 OIL[IHOYHUX TIOHSTb.

OnHak BBaXKa€MO, 1110 YACTKOBE BUIUICHHS iICTOTHUX O3HAK
3MICTY OIIIHOYHHX IOHSAThH IpaBa Bce X MoxJiuBe. OUiHOYHI
MOHATTSI BIJPI3HSAIOTHCS BiJl AOCOTFOTHO BU3HAYCHUX THM, IO
HE MOYKHAa OCTATOYHO BHIUIMTH BCi iCTOTHI O3HAKU IOHST-
T Ta BU3Ha4uTH Horo oOcar. C.J[. IllamyeHko 3a3Hadae, 1o
32 HasBHOCTI (MOXJIMBOCTI BHAIJIEHHS) KOHKPETHUX O3HAK
OLIIHOYHI HOHSATTS BXKE HE MOXYTb BBAKATHCS MOHATTSIMU-3a-
raJbHUMH YSIBICHHSMH B TOYHOMY 3HaUSHHI 11bOTO cioBa. [1po-
Te B Tif YaCTWHI iX 3MICTY, IO 3aJHMIIAETHCSI HEBH3HAYECHOIO,
OLIIHOYHI MOHSATTS MOXKYTh PO3IVIAAATHCS SIK MOHATTS-3aralbHi
ysinenHs [19, c. 35]. ¥V npoMy acmekti aBTOp HiATpUMYE
Touky 30py B.€. XKepeOkina, sikuii BKaszye, IIO SIKIIO 3MiCT
HEOI[IHOYHOTO TIOHATTS SBIISIE COOOI0 3aKPUTY, 3aMKHYTY
JOTiYHYy CTPYKTYpY, Y SIKil 03Haku 3’€iHaHi KOH IOHKTUBHO
Ta KOXKHA 3 HUX € HEOOX1THO, TO 3MICT OIIIHOYHOTO TMOHSTTS
Mae BiIKPHUTY, HE3aMKHYTY CTPYKTYPY, Y SIKiii 03HaKH po0BOTO
MOHSTTS TOEHAHI 3 HIIMMH O3HAKAaMH M3 IOHKTUBHO. [Ipu
IBOMY 3aBXIU MOXke OyTH J10faHa IIe OJHA CyTTEBA O3HAKa,
Ha OCHOBI SIKOT OKpeMMH OAMHWYHUI MpEeAMET BiTHOCITH I0
KJIacy, Ha3BaHOT'O OLIIHOYHHUM TOHATTAM [8§, c. 131-136].

BpaxoByroun BUKIaeHE, He0E33alepedHol0 € O3S
O.A. CrenaHoBoi, sika BBaXae, 1110 HE3aMKHYTY CTPYKTYpY Ma€e
HE 3MiCT, a 00csT OmiHOYHOTO MOHATTS [17, ¢. 42]. Baxkaemo,
10 HEBU3HAYEHICTh KOJIAa MPEIMETIB, SBHUII TOIIO, IO OXO-
IUTIOIOTHCST OL[IHOYHUM TOHATTSAM, 3YMOBJICHA HE3aMKHYTOIO
CTPYKTYpOIO HOro 3MicCTy, aJDKe caMe 3MICT, Ha Hallly JyMKY,
3yMOBJIIO€ OOCSIT, 8 HE HaBITaKH.

VY TakoMy pO3yMiHHI TEpPMiH «OIIIHOYHI O3HAKH» MOXKE
BUKOPHCTOBYBATHCS, HA HAll TIOTISIT, y PO3Pi3i 03HAK CKIIATY
Ta KBaiQikalii mpaBonoOpyIIeHb: TUCIUILUTIHAPHUX (HEBHKO-
HaHHS YM HEHAJIS)KHE BUKOHAHHS PALiBHUKOM 0€3 MOBayKHUX
[IpPUYUH CBOIX OOOB’S3KIB) Ta MarepiallbHUX (CIPHUYMHEHHS
MarepianbHOT mKoan). Taka JyMmKa 3yMOBJIEHA THM, IO B TEOPil
npasa IiJl CKJIaZ0M MPABOMOPYIICHHS PO3YMIIOTh CUCTEMY 03-
HaK NPOTUIPABHOI MOBEAIHKH, HEOOXITHHUX 1 JOCTATHIX JUIs
MPUTATHEHHS 10 FOPUIMYHOT BiAMOBIAAIBHOCTI, YACTHHY LUX
03HAaK CKJIaJIal0Th came OLliHOYHI. [IpHrKIIaaMu OIlIHOYHKX 03-
HaK CKJIaJy JUCIHMILTIHAPHOTO MPABOMOPYIICHHS €, 30Kpema,
«Hendane CTaBICHHS — OLIHOYHA O3HAKa, L0 XapaKTepu3ye
(BU3Ha4a€) cy0’€KTUBHY CTOPOHY JUCLHUILUIIHAPHOTO MPOCTYTI-
Ky cy0’ekTiB [15, c. 554].

O11iHOYHI TOHATTS, KPiM TOTO, MOKYTh BUKOHYBATH (DYHKIIitO
O3HaK CKJIaay Ta MarepialbHMX IpaBonopyuieHb. Hampukian,
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nyHKT 2 vactuHu | crarti 133 Komekcy 3akoHIB Mpo Mparo
Vkpainu (pani — K3nll Ykpainu) cepes iHIINUX MiCTUTb OL[IHOUHY
03HAKy «HEBKHUTTSI HCOOXIJHMX 3aXOJIiB MO 3aro0iraHHIo Mpo-
CTOSIM», IO XapaKTepu3ye 00 €KTHUBHY CTOPOHY MPaBONOpY-
LIEHHS, 30KpeMa POTUIIPaBHE AiTHHS (03 isIbHICTD).

BonHowac aHaniz HOPM BITYM3HSHOTO 3aKOHOJABCTBA A€
MiJICTaBU CTBEP/KYBATH, 110 OLIIHOYHI O3HAKU CKJIa1y TPaBo-
MOPYIICHHSI CKIIaal0Th JIUIIE YACTHHY BCIX OIIHOYHHX TTOHSAThH
HAI[IOHAJILHOTO MpaBa, aJKe OUIBIIICTh 13 HUX HE BUKOHYE
(yHKLIT 03HAK CKJIaJly MaTrepiajbHOrO0 4YM JUCHHUILIIHAPHOTO
MPaBOMOPYIICHHS.

TakuM YMHOM, BHUXOISYM 3 TAKOTO BY3BKOTO PO3YMiHHS
OLIIHOYHMX O3HaK, HE MOXKHA BUKOPUCTOBYBAaTH BKa3aHi IOHST-
TS Ta TEPMiHU SIK PIBHO3HAYHI, aJPKE BOHH, X0 1 MAIOTh CILIbHI
03HAKH, BIIPI3HAIOTHCS 32 CBOTM 3MiCTOM Ta (PYHKI[ISIMH.

SIK yke 3a3Ha4anoch, OJJHOUACHO 3 KAaTErOPIE0 «OIIHOYHI
MOHSTTS» B HAYKOBIH  JIiTepaTypi  BHKOPUCTOBYIOTHCS
«OI[IHOYHI KaTeropii» Ta «OIiHOYHI TepMiHm». BupimieHHs mu-
TaHHSI MOXKIIMBOCTI ICHYBaHHS BKa3aHUX Kareropiil mossrae B
TUTOIIMHI CIiBBiTHONICHHS iX CKIaOBHUX, & CaMe: IOHATTY,
«KaTEeropish», «TEPMIiH».

B.€. XepeOkiH MpONOHYE BHUKOPHCTOBYBATH KaTETrOPirO
«OLIIHOYHI TepMiHM mpaBay» [8, c. 129]. 3a3HaueHa qymKa cTa-
Jla TIpeMeTOM HayKOBHX cynepedok. Ha Hamry mymKy, BoHa
TakoX He € Oes3amepevHoro. [lo3uilist aBropa Oa3yeTbhcs Ha
BU3HAUEHHI Ta O3HAKaX TepMiHa. BBakaeMo 3a HeoOXinHe
MIAKPECIIUTH, IO TEpMiH — e oxHa 3 (HOpM iCHYBaHHSI IO-
HATTA. 3a 1iero (GOpMOI OLIHOYHI TOHSTTS BIAPI3HSIKOTHCS
BiJI 1HIIMX, HEOL[IHOYHUX TIOHSTH 1, BIIOBIHO, HA3UBATH TaKi
SIBUINA «OLIHOYHHM TEPMIiHOM» MH HE BBAKAEMO MPaBHIIb-
HuM. Kpim Toro, 3 omisiiy Ha BU3HAYEHHS, 1[0 MICTUTh Yy 001
HalCyTTeBIII O3HAKU TEPMiHa, BBAXKAEMO, 1110 OIIIHOYHI CJI0Ba
K (GopMa BHpaKEHHS OLIHOYHHX IOHATH HE € TePMiHAMHU B
TOYHOMY 3HA4€HHI 1bOTO CJIOBA. Lleli BUCHOBOK IMPOIUKTOBA-
HUI THM, 10 OI[IHOYHI CJI0Ba BHACIII0OK OCOOIUBHUX BIACTHBO-
CTell OI[IHOYHUX NOHSTH, SKi BOHU HAa3UBAIOTh, HE YTBOPIOIOTH
3araJbHOBU3HAHY 3aMKHYTY CUCTEMY Ta HE MOXXYTh XapakKTe-
pH3yBaTHCS OJHO3HAYHICTIO, CTAJIICTIO, TOYHICTIO H eKkcrpe-
CHBHOIO HEHTPAJIBHICTIO, @ TAKOX BIJICYTHICTIO 3B’sI3Ky 3 KOH-
TEKCTOM. AJike, siK 3a3Ha4ae i cam B.€. YKepeOkiH, o1iHOYHI
MOHSATTS — MOHATTA 3 HeiKcoBaHUM 3MicToM [8§, c. 42—43].

BpaxoByroun BUKIIajieHe, BBAYKAEMO, IO OIIHOYHI MOHST-
TS IpaBa HE MOXKHA BHU3HAYATU SIK TEPMIHHM MPABOBOI HAyKH.
BoiHoYac XapakTepUCTHKA OI[IHOYHUX ITOHATH K KaTeropiit
TaKkoK HE € OJHO3HA4YHOW. bynp-sika Kkareropiss — 1me mo-
HATTSA, ajne He Oyab-ske NOHATTA € Kareropier. OCKiIbKu
KaTeropis SIK pi3HOBUJI MOHSIThH BiJ3HAYAETHCS BHIIUM CTYIIE-
HEeM y3arajJbHeHHs, BB)KAEMO, 110 HE BCi OIIHOYHI TOHATTS,
BUKOPHCTaHI B MpaBi, MalOTh Ha3BaHy O3HaKy. Tak, OLlIHOYHE
MOHSITTS «3HAYHA KTBKICTh TPYASAIINX» HE MOXeE, Ha HaIIl 1M0-
IS, PO3DIIAATHCS SIK KaTeropisi, OCKUIBKM He € HalBHUIIOIO
3a CTYNEHEM Y3aralbHEeHHs, He € YHIBepCaIbHOIO, OCTAHHBOIO
K € KaTeropist «TPpysiii»; a00 MOHATTS «aMOPAIbHHI MPOCTY-
TIOK, HE CYMICHUH 3 IIPOIOBKEHHSM IIi€l pOOOTH», SIKE TEX He
€ KaTeropi€ro, OCKIIBKHM BHUILUM 3a CTYIICHEM y3arajbHCHHS €
MOHSITTS «aMOPAJBbHHUH TPOCTYTIOKY.

OcTaHHIM 4YacoM Yy HayKOBIii JiTeparypi Bce dacTilie
00TrOBOPIOETHCS MUTAHHS MPO 3MICT 100 HOBOTO FOPHIUYHO-
ro TepMiHa («OLIHOYHI Cy[XKEHHs») Ta IPOOIEMHU 3aCTOCYBaH-
HSl HOPM, IO HOTO MICTSATh. 3a3HAYMMO, II0 BKa3aHe TTUTaHHSI
OyZie pO3MISHYTO JIMIIE B YacTHUHI CIIIBBIJIHOLICHHS IMOHATH
«OLIIHOYHI CY/KEHHSD» I «OLIIHOYHI IOHATTS».

TepMiHOJIOTIYHE CIIOBOCTIONYUCHHS «OLIIHOYHI CY/KCHHSD)
BHUKOPHCTOBY€ThCS, HANIPUKIA, y ctarti 47-1 3akony Ykpainu
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«IIpo iHpopmallitoy», JIe PO3KPUBAETHCS 3MICT HA3BAHOTO I10-
HATTS. 30KpeMa, IMiji OIIHOYHUMH CY/DKCHHSIMH, 32 BHHSITKOM
0o0pa3u 4M HaKJeIy, PO3yMIIOThCS BUCIIOBIIOBAHHSI, SIKI HE
MICTATh (DAaKTHUHUX JaHWX, 30KpeMa KpPHTHKA, OLliHKA i, a
TaKO)K BUCIIOBJIIOBAHHS, 1[0 HE MOXYTh OyTH BUTIyMadeHi 5K
TaKi, MO MICTATh (PaKTUYHI JIaHi, 3 OISy HA XapakTep BH-
KOpPHCTaHHsI MOBHHMX 3ac00iB, 30KpeMa BXKHMBaHHs TinepOoul,
aneropiif, carupu. OLIHOYHI Cy[XKEHHS HE MiAIAraloTh CIPO-
CTYBaHHIO Ta JIOBEJCHHIO 1X TpaBauBocTi [16].

Mu norompKy€emMocst 3 IyMKOIO OO0 MOXKIIMBOCTI OTOTOX-
HEHHSI OI[IHOYHUX MOHSTH Ta OIIHOYHHX CYMIXEHb 3 OISy Ha
X B3a€MO3B’s3KM Ta HEMOXKJIMBICTh icHYBaTH okpemo. Ha Hamm
TIOTVISIT, BOHM BIJIPI3HSIFOTHCS TAKOXK 1 3@ 3MICTOM, 1 32 hopMOt0.
CriBBiTHOIIEHHS KaTeropiii «OIiHOYHI MOHATTS» W «OLIHOYHI
CYIDKSHHS» MOYKHA PO3KPHUTH Yepe3 CITiBBITHOMICHHS KaTeropii
IOHSITTS Ta «CYDKECHHS», OCKIIBKH OCTaHHI € Pi3HUMHU QOp-
MaMHU MUCIICHHSI: Tiepliie — Iie (popMa MUCIIEHHSI, IO BiT0Opaxae
03HAKH, BiJIIPBAHO BiJl mpeaMera (aOCTPaKTHI MOHSTTS), a IPy-
re — e popMa MUCIICHHS, sKa BigoOpaxkae 3B’ 530K MIXK Mpe/-
METOM Ta Horo o3HaKor0. «CyDKEHHS» € (GOpMOI0 MHUCICHHS,
OUTBII CKITAIHOIO 32 «IIOHSTTS», IO CTBEPIKYE ab0 3arepeuye
iCHYBaHHsI IIPEIMETA SIK TAKOTO YW HasiBHICTh a00 BiJICYTHICTh
y npenMera neBHoi o3Haki [ 14, c. 29].

HeoOxigHO 3a3HaUNTH, 1110 3aKOHO/IABEIb BUKOPUCTOBYE SIK
OIIIHOYHI MOHATTS, TaK 1 OLIHOYHI cy/ukeHHs. B.€. XKepeOkin
pO3yMi€ TiJl OIIHOYHUMH HOHSATTSMH HEBU3HA4YCHI B 3aKOHI,
Teopii a0 Cy[dOBIH MpaKTHIl TEPMiHH MPaBOBOI HayKu [8, C.
129]. KpiM yxe BHKIAJCHOTO, y YaCTHHI TOTO, IO OI[IHOYHI
MOHSTTSI HE MOXYTh PO3IVISAAATHCS K TEPMiHH, MU HE MOXKe-
MO TaKOX MOTOAUTHCH i3 TUM, 110 B.€. XKepeOkin posymie i
OIIIHOYHMMH TIOHSTTSIMH «HEBHM3HAY€HI B 3aKOHi, Teopii abo
CYHOBill IPaKTUI TEPMiHU». 3PO3YMIIUM € T€, IO PO3KPUTU
3MICT TIOHATTSI MOYKHA 3a JOTIOMOTOIO JIOTIYHOI Omeparii Bu3-
HaueHHs. [Ipote, sk 3a3Ha4ae C.1O. ['onoBiHa, OKpEeMUM i3 IIUX
MOHSTH JJaTH BU3HAUCHHS B3aralii HOMOXJITUBO [6, ¢. 86]. [I{omo
TUX TOHSTH, SIKI MPHUITYCKAIOTh TaKy MOXKJIHMBICTh, HEOOXiIHO
000B’3KOBO BpPaxyBaTH BUMOTY PO T€, IO AeDiHIlis TOBUH-
Ha MICTUTHU B €001 iCTOTHI 03HaKku npenmera. Crenudikoro x
OIIIHOYHHMX IOHATH € T€, IO 1X KIABKICTH HEBimoMa. SIKIITO X 115t
KUTBKICTh BU3HAUEHA Ha PiBHI 3aKOHY a0O0 1HIIIOIO HOPMAaTHB-
HO-TIPABOBOTO aKTa Ta € OCTATOYHOIO, TO MOHATTS BTPAvYae 03-
HaKy OLIIHOYHOCTI i cTae abCOMOTHO BU3HAUYCHUM MOHSTTSIM.

Kpim Ttoro, sik mpaBunbHo BinmitTu C.JI. IllamueHko,
HEBU3HAYCHICTh 3MICTY OLIHOYHUX MOHATH AK iX JIOridHA
0COOJHMBICTh HE 000B’SI3KOBO O3HAYAE BIJICYTHICTh BU3HAYCHHS
LILOTO MOHSTTS B HOpMaTHBHOMY akTi [19, c. 33].

HeBumnpasnaHolo €, Ha HaITy TyMKY, O3HIIis aBTOpa i Moo
TOT0, 1110 OLIIHOYHKM € TIOHSITTSI, SIKe HE BU3HAUCHE Ha PiBHI TEOPii
a6o cynoBoi npakTuku. He MoromkyeMoch Takoxk i3 MO3HUIIE
0O.B. Ko03eBoi, sika 3a3Havae, 110 i HEOI[IHOYHUM IOHSATTIM
CJTiJT PO3YMITH TaKe KPUMiHATBHO-IIPABOBE MOHSTTSI, 3MICT SIKOTO
BHYEPITHO BU3HAYCHO HA PiBHI 3aKOHY, ITPABO3aCTOCOBYOT MpaK-
TUKH 44 HayKoBOi Teopii [10, c. 82].

SIK yrxe 3a3Ha4aI0Cs, HEOOX1THO PO3PI3HITH HOPMATHBHO-
Ta HayKOBO-BHU3HaueHi NOHATTA. Sk cTBepmkye A.T. JlineHko,
«HAYKOBI TIOHATTS € HE3aJIC)KHHM BiJl YHEICH BOJI pe3yibTa-
TOM OCSITHEHHSI 00 €KTHBHHUX 3aKoHOMipHOcTeit» [7, c. 35].
HopMmariBHO-BU3HAUCHI MOHATTS MOXYTb 3aCTOCOBYBATHUCH Y
IIPaBO3aCTOCOBYIH JiSUIBHOCTI JIMIIE B TOMY 3HA4Y€HHI Ta 3 TUM
3MICTOBHUM HAaBaHTA)XEHHSM, SIKE JIETIbHO 3a(iKCOBaHO.

Tak, y HaykoBil JiTeparypi NMpPOMOHYETbCS TaKe BH3HA-
YEHHsI MOHSTTS «aMOPAIbHUI MPOCTYIOK)»: BANHEHHSI I, SIKi
MOPYIIYIOTh HOPMHU CYCIITBHOI MOpali, cynepedarb 3MicCTy
TpyaoBoi (pyHKIIi IIbOr0 MpariBHUKAa i THM CaMHM JHUCKpE-
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JUTYIOTh HOTO TOCA0BI TIOBHOBAXKEHHS, 110 HE € CYMICHHUM 13
IPOJOBKEHHIM 11i€i pobotu [18, c. 23]. Sk Gauumo, 3pobie-
HO crIpoOy BU3HAUUTH KPUTEPIi, 38 SKAMHU TI€BHE TiSTHHS MOXeE
OyTH BU3HAHO aMOpalibHUM. BoJHOUYac HaBiTh 3a HAsBHOCTI
TaKkoi AediHilii caMme MOHATTS «aMOPAJIBLHUN MPOCTYIIOK», I10-
Tnepie, He BTPATHIO O3HAK OIIHOYHOCTI, OCKUIBKH HE CTaJlo
a0CONIOTHO BU3HAYEHMM, IO-ApyTe, AyMKa HayKOBLIB HE Ma€
03HAaK 3arajibHO000B’ I3KOBOCTI.

IIpu 1pOMY HEOOXIIHO HArOJOCHTH Ha IiJBHIICHHI 3HA-
YEeHHs JOKTPHHAJIBHOIO TIyMAadeHHsS OKPEeMUX IPABOBUX
HOPM 1 MOHSATH, IO B HUX BUKOPUCTaHI. [neThcs mpo Te, mio
Koucturymifinuit Cyn Ykpaidu, roTyr4n CIpaBy 10 PO3IIISLY,
3BEPTAETHCA 332 TIYMAUCHHAM A0 PI3HUX HAyKOBHX YCTAHOB,
ajie npuiiMae CBOI, BIACHI pillIEHHs, CIMparoYuch Ha HuX. Ha-
MPUKJIaJ, TPUIMArOYM PIllICHHs B CIpaBi MO0 BiAMOBIIHOCTI
Kouctutynii Ykpainu (KOHCTUTYLIHHOCTI) 3akoHy YKpaiHu
«IIpo ocoOmuBOCTI 3BUTBHEHHS 3 MOCaJ OCIO, SIKi CyMilaloTh
JICTTyTATChKUI MAH/AT 3 IHIIMMH BHIAMH JIiSUTEHOCTI», TTO3MIIT
LI0ZI0 NIUTaHb, TOPYIIEHUX y KOHCTUTYLIHHUX MOJAHHSX, BUC-
JIOBWIM Oararo HaykoBLiB. OJHOYAaCHO HEOOXIAHO AaKILEHTY-
BaTH yBary Ha TOMY, IO OOOB’S3KOBHM ycC€ OIHO € DillIeHHS
Koucrutyuiiinoro Cymy Ykpainu, a He yMKa TEOPETHKIB IpaBa.

JuckyciiiHoro, Ha Haul oI, € no3uuis B.€. XKepeOkina
B YaCTHHI BH3HAYEHHSI OLIIHOYHOTO MOHSTTS CYIOBOIO MPAKTH-
KOIO. 3po3yMiJ10 10 HeoOXiTHO po3iOparuch y TOMY, 1O BiH
PO3YMIB TIiJ{ CYOBOIO IPAKTHKOKO, aJ0KE MOXKE HTHCS SIK IPO
pilIeHHS] B KOHKPETHIH CIpaBi, TaK 1 MPO aKTH y3araJbHEHHS
CyZIOBOI IIPAKTHUKH, 30KpemMa noctanoBu [Inenymy BepxoBHoro
Cyny Ykpainy, a0o i mpo nepuue, i gpyre pasom.

SIKII0 TOBOPHTH TNPO TEPIIMH i3 Ha3BaHUX AacCIeKTiB, TO
pIlLICHHS B IOPUIMYHIN CHpaBi, siKe CTaJI0 PE3yJIBTaTOM 3aCTO-
CYBaHHSI HOPMH, 1[0 MIiCTUThH OL[IHOYHE MOHSTTS, Ma€ y CBOIl
OCHOBI BHCHOBOK CYIy NpO OXOIUIEHHS IIMM OLIHOYHUM II0-
HATTSM TOTO FOPUINYHOTO (PAKTY, SIKMH MaB MICIIe B JIIHCHOCTI.
TobT0 Cyx Mmix Yac pO3MIsLY CyNepeukn BUPILIYe ITUTAHHS IO
3MICT Ta OOCST OI[IHOYHOTO MOHSATTS, IO MICTHTBHCS B HOPMI.
OpnHak, OCKIIbKN B YKpaiHi CYJOBHH IPELEeHT JEralbHO He
BU3HAHO JDKEPENIOM IIpaBa, e PIIICHHsI BiMOBITHO 10 YaCTUHU
2 crarti 13 3akony Ykpainu «IIpo cyaoycTpiid i craryc CymuiBy
€ 00OB’SI3KOBMM [0 BHKOHAHHS BCIMa OpraHaMu Jep>KaBHOI
BJIaJI, OPraHaMU MICIIEBOTO CAMOBPSITYBAaHHS, iX MOCAJTOBUMHU
ocobamu, 00’ € THAHHSIMHU TPOMAJISH Ta IHIIUMH OpraHi3allisiMy,
TPOMAJIAHAMHI Ta OPHIMIHHMH ocobamu Ha BCiii TepuTOpii
Yipainu. OG0B’ sI3KOBICTb ypaxyBaHHs (IPCIOAULIANBHICTE) Cy-
JOBHX PiIlIeHb JUIS iHIIHMX CY/iB, OPTaHiB POKYpaTypH, CIIiICTBA,
Ji3HAHHS BH3HAYA€THCS MPOLECYaJbHIM 3aKOHOM. TakuM 4H-
HOM, X04a B OKPEMOMY pillICHH] Cyy BifOynacs KOHKpeTHU3aLlis
OLIIHOYHOTO TOHATTS, JJIsSI IHIIHMX, HABITh aHAJIOTIYHUX CIIPAB,
BOHO 3QJIMIIAETHCS OLIHOUHUM. KpiM TOro, Taka KOHKpETH3allis
HOCHUTb YaCTKOBHUI XapakTep, TOOTO cynoMm Oys0 BU3HAYEHO, 110
1ie KOHKPETHE SIBUIIIE, BUTTA/I0K TOIO OXOILTIOETHCS BiATIOBI THIM
OL[IHOYHUM HOHATTSM, aJIe 1I€ OL[IHOYHE MOHSITTS HE 3BOJUTHCS
BUKJIFOYHO JI0 LIbOTO BHIIQJIKY: BOHO 3a 3MICTOM 3aJIMIIAETHCS
OCTaTOYHO HEBH3HAYCHUM.

BepxoBuuit Cyn VYkpaiHu TOKIMKaHUH Takok 3adesre-
YUTH OJHAKOBE 3aCTOCYBAaHHS 3aKOHOJABCTBA BCiMa CyaaMu
3arajibHOi FOPUCIUKINT. Yka3aHui 00O0B’S30K 3IIHCHIOETHCS,
30KpeMa, 4yepe3 HaJaHHsA CyAaM po3’sCHEHb 13 NUTaHb 3a-
CTOCYBaHHsI 3aKOHOJIaBCTBA Ha OCHOBI y3araJlbHEHHs CYJI0BOI
MIPAaKTHKN Ta aHaJli3y CyIOBOi CTaTHCTHUKU y (HOPMi IMOCTAaHOB
HneHyMy BepxoBroro Cyny Ykpainu. SIk BUILUTUBAE 3 aHATIZY
BIZTOBI/IHMX HOPM IPaBa, OCTAHOBH ILICHYMY BHILOTO CYJ10-
BOTO OpraHy TIOBHHHI BPaxOBYBATHCS JIMIIE CyJaMH, 1HIII K
cy0’€KTH MOXKYTb iX 1 HE BpaXOByBaTH.

Ha nam morsin, HEOOXiAHO 3YNHHUTHCS 1€ HA OJHOMY
IIUTaHHI, SKC BHHUKA€ BHACIIJOK aHaJi3y BU3HAYCHHS, 3a-
npornoHoBaHoro B.€. JXKepeOkinum. Inetscst mpo Te, 1O i
OLIIHOYHUMH TOHSTTAMH LIl HAyKOBEIlb PO3yMi€ TEpPMiHU
IIpaBoBOi HAayKH. BUHHKae 3akOHOMIpHE, Ha HAIly JYMKY, ITH-
TaHHS, YOMY Came IIPaBoOBOT HAyKH. AJDKe, He3BaKAIOUH Ha Te,
10 aBTOP HE YTOYHIOE, Y SIKOMY aCHEKTi BUKOPUCTOBYETHCS
KaTeropis «mpaBo», 3 BU3HAYCHHS BHUIUTUBAE, IO HACTh-
Csl IPO CHCTEMY TpaBa abo il CTPYKTYpHI eleMEHTH: HOPMH,
IHCTUTYTH, TiAranysi ta ramy3i. Kareropis s «1paBoBa HayKa»
OXOIUIIOE 11Ty CYKYIIHICTb HayK, sIKi € IPAaBOBUMHU (HAIPUKIIAJ,
¢dinocodis mpasa, COIIONOTisS Tpapa, iCTOpis MpaBa TOIIO).
Tomy BUKOpHUCTaHUH HAYKOBLEM ITiAXiJ € HEOOTPYHTOBAHHM.

OTKe, Ha HANIY TYMKY, HEBU3HAYEHICTh OIIHOUYHHX MOHSThH
y IOpHIUUHII Teopii abo MpakTHIll HE € CYTTEBUMHU O3HAKAMHU
OLIIHOYHMX MOHSATH MpaBa.

O.B. Ko63€eBa niji OLiHOYHUMY O3HAKAMU KPUMiHAJIBHOTO
3aKOHY pO3yMi€ HEKOHKPETH30BaHI B 3aKOHI UM 1HIIOMY HOp-
MaTHBHO-TIPAaBOBOMY aKTi KpPUMIHaJbHO-IIPABOBI TOHSTTS,
110 MalOTh Ha METi BiIOUBATHU HE MpeIMeT y Horo LilicHOCTI,
a BJIACTHBOCTI IIbOTO TPEIMETa, 3MICT SKUX BCTAHOBIIOETHCS
Cy0’€KTOM 3aCTOCYBaHHS KPHUMIHAJILHO-TIPABOBOI HOPMH,
Ha OCHOBI KOHKPETHHX OOCTAaBMH KPUMIHAJBHOI CIIPaBH
[10, c. 97-98]. 3aramom He 3amepedyloud IPOTH BKA3aHO-
IO BH3HAUCHHS, BBAXKAEMO 3a HEOOXI/JIHE 3BEpHYTH yBary Ha
TaKy CYTTEBY O3HAKy OIIIHOYHMX IOHATH, sIka 3adikcoBaHa y
BHM3HAUCHHI, K «HEKOHKPETHU30BAHICTh Yy 3aKOHI a00 iHIIOMY
HOPMAaTHBHO-IIPABOBOMY aKT1» LIbOTO PI3HOBUIY IOHSTb.

BBakaemo, W0 BKa3zaHa O3HaKa NOTpedye YTOYHECH-
Hs. JleTanmbHO HE 3YNMHUHSIOYMCh HA NMHUTaHHI KOHKPETH3awil
OLIIHOYHUX TIOHSTh, IEPEKOHAHI, [0 CYTTEBOK O3HAKOH
OI[IHOYHOTO MOHATTS € BIJCYTHICTH ITOBHOI Ta OCTAaTOYHOI
HWOro KOHKpeTH3allii B 3aKOHI a00 1HIIIOMY HOPMATHBHO-IIPABO-
BOMy akTi. YacTkoBa KOHKpETH3allis OI[IHOYHHMX ITOHATh Ha
piBHI HOPMATHBHO-IIPABOBUX aKTiB MOXE MaTu Micue. Tomy
moroguMocs 3 mosuuicro €.1. AcrpaxaHa, sSIKMH 3a3Hadyae, Mo
OLIIHOYHI TIOHSTTS BHACTIJIOK CHenr(ikd BHUCPITHUM YHHOM
HE KOHKPETU30BaHO B XKOJHOMY HOpMaTUBHOMY akTi [1, c. 39].
KnacuuHuM NPHKIaJOM € YacTKOBa KOHKPETH3ALlisl MOHSTTS
«ICTOTHI YMOBH Ipaili» B po3pi3i yactunu 3 crarti 32 K3nll
Vkpainu. HasBHICTE HEBHYEPITHOTO IIEPEIIiKy YMOB, SKi 3aKO-
HOZaBellb BU3HAE ICTOTHUMH, HE MA€ CBOIM HACIIZKOM BTPaTy
O3HaK OIIIHOYHOCTI LIO/I0 IHIIMX MPHYHH, SIKI MOXYTh OyTH
3a3HayeH] MpaliBHUKOM 1 AKi BIICYTHI B mepeiiky. Jlume 3a
YMOBH, IO Ha PiBHI HOPMAaTHBHO-TIPABOBOTO aKTa 3IiHCHEHO
MOBHY ¥ OCTaTOYHY KOHKPETH3AIlil0 OI[IHOYHOTO TIOHSATTS (Ha-
MIPUKITa]I, BUKOPUCTAHO BUUCPITHUH TTEPEITiK), TIOHSATTS BTpadae
03HAKY OI[IHOYHOCTI.

YV HaykoBiii jiTepaTypi 3a3Hau€HO, 10 O0COOIMBOI yBaru
3aCIyroBy€ JOCHIKEHHS OLIHOYHHX MOHATH TPYAOBOIO 3aKO-
HOmaBCTBa, posesieHe M.I. Bapy, y sikoMy HayKoBeIlb BKa3aB,
110 BOHH € OCOOJIMBUM CIIOCOOOM BUPAKEHHS BOJII 3aKOHO/IaB-
LeM, IO CTBOPIOE YMOBH JUIs 3OIHMKEHHs TIPaBOGOPMY 00T
Ta TPaBO3aCTOCOBYOI NPAKTHKH. BiH BHILTMB Taki O3HAKH
OLIHOYHMX IMOHATH: |. OLIHOYHI MOHATTS HE KOHKPETH30BaHI
3aKOHOJABIIEM YM  I[HIIMM  KOMIIETEHTHHM  OPIaHOM;
2.  OIIHOYHI  TIOHATTS  YTOYHIOKOTBCS B Tpoleci
MPaBO3acTOCOBUOI AISTBHOCTI; 3. OI[IHOYHI MOHATTS HAJAI0Th
Cy0’€eKTy, IO 3aCTOCOBYE NPABOBY HOPMY, MOXIMBICTh BUIbHOT
omiHku ¢axtopis [2, ¢. 104].

VYTo4yHIOIOUM BU3HAYEHHS, 3aMpOIOHOBAHE M.J1. Bapy,
€1 ActpaxaH BKa3zye Ha Taki XapaKTepHi OCOOIMBOCTI
OLIHOYHOTO TOHATTS: 1) depe3 cBow crenupiky BHYEPII-
HO HE KOHKPETH30BaHO B JXOJHOMY HOPMAaTUBHOMY aKTi;
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2) KOHKPETHU3YEThCS B MPOLEC MPABO3aCTOCYBAHHS B KOXKHO-
My OKPEMOMY BHIIAKY; 3) HaJla€ NPaBO3aCTOCOBYOMY Opra-
HY MOXJIMBICTE CaAMOCTIi{HOI OMIHKHM (aKTiB 3 000B’IZKOBHM
AOTPHMAHHAM THX 3arajbHAX KPUTEPIiB 9M O3HAK, sKi
nependadeHi B oMY OLIIHOYHOMY MOHSATTI [1, c. 39].

IlinTpumyroun  3a3HauyeHe, XOTiIOCA O HAroJOCHTH,
mo M.U. Bapy, BpaxoByrouu cremudiky TpyaoBOrO Ipasa,
MiIKPECIIMB, 0 KOHKPETHU3YBATH OL[IHOYHE TMOHSTTS, SIKE BH-
KOPUCTaHO B HOPMATHBHO-IIPABOBOMY akTi (y TOMy dHCIi
W y 3aKOHi), MOXE HE TIJIbKH caM HOPMOTBOpEIlb, a ¥ IHIINK
Cy0’€KT, Ha IIICHN1 Y BCTAHOBJICHOMY TIOPSIKY TAKAM TIPABOM.

TakuM YMHOM, BB@KAEMO, IO CYTTEBOIO O3HAKOIO
OIIIHOYHOTO TIOHATTS € BIJICYTHICTh MOr0  OCTaTOYHOI
KOHKpeTH3allii, 3AiHCHEHOI SK CaMHM HOPMOTBOpPLIEM, Tak i
IHIIUM Cy0’ €KTOM, SIKMM TaKe MpaBO HaJaHo.

B.M. KocoBuu BBakae, 110 OLIHOYHO-TIPABOBE MOHSTTS
— IIe BUP@KEHA B IOPHIMYHIA HOpPMI aOCTpaKkTHa XapaKTepH-
CTHKa coLialbHOI (0COOMCTOI, IPYMOBOi TOIIO) 3HAYYIIOCTI
peanbHUX a00 MOTEHILIHHMX (DaKTiB, 110 Mae OyTH HEOJMIHHO
KOHKPETH30BaHa MiJ 4ac HOro 3aCTOCYBaHHs YM peaiizallii, 3a-
BIISIKM YOMY 3a0€3I1eUeHO IOpHIMIHE pearyBaHHs JepiKaBd Ha
BCl 1HIUMBIyasi3oBaHi (akTH, SKAM MpHTAMaHHA 3a(ikcoBaHA
B IOpUIMYHIM HOpMi 3HauymicTs [12, c. 43]. V ninomy He 3a-
MepedyIour IIPOTH 3aIIPOIIOHOBAHOTO BU3HAYSHHSI, BBAYKAEMO 32
HeoOXxifaHe 3pobuTtH yTouHeHHs. [lo-mepiie, MOHATTS, Ha Halll
TOTTISIZT, HE MOXKE PO3IISIATUCS K XapPAKTEPUCTHKA, OCKITbKU
BOHO € yMKoto. [To-npyre, He BCi OIIHOYHI MOHSTTS MpaBa Xa-
PaKTEPU3YIOTHCSl «COLIAIBHOK 3HAYYIIICTIO». Tak, OI[iHOYHE
MOHATTSl «TUMYACOBE TMPHUIMHEHHS», HA HANly JyMKy, HE
XapaKTepU3y€eThCs 3a3HaUCHOI0 03HaKor0. JIominbHIIIe BKazyBa-
TH Ha CIJIbHY O3HAKY, 3a KO IIi «IHJMBIyalli30BaHi (akT»
OXOIUTIOIOTHCS PENNIAMEHTALIIEI0 Bi/IMOBIIHOT TPABOBOT HOPMHU.

T.B. Kamanina miJ OI[IHOYHHM TIOHSTTSAM PO3IVISIAE BH-
pakeHHH y HOpMI MpaBa MPHUIHC, y SIKOMY 3aKPIILTFOKOTHCS
HaWOIIBII 3arajbHi O3HAKH, BJIACTHUBOCTI, SKOCTI, 3B’SI3KH
Ta BIHOCHMHM PI3HUX NPEIMETIB, SBHUIL, W0 AETAIBHO HE
PO3’SICHIOIOTHCSI 3aKOHOZABIIEM JUIs TOTO, 100 BOHO KOHKpE-
TU3YBAJIOCS NULIXOM OIIHKK B TPOIECI 3aCTOCYBaHHS Ipa-
Ba Ta JIO3BOJISJIO 3MIHCHIOBATH B Mexax 3adikcoBaHoi B Hil
3arajibHOCTI 1HIUBIIYalibHY, MIJHOPMATHBHY pPErIAMEHTAIII0
CcycniibHUX BifiHOCHH [9, c. §].

Maiike aHanoriyHe BH3HAYEHHS B YAaCTHHI OKPECIICHHS
JIOTIYHUX OCOOJMBOCTEH OI[IHOYHHMX MOHATh HPOIOHYETHCS
J.M. Jlesinoro. Ha ii mymKy, npaBoBe OLHOYHE IOHSTTS —
e 3aKpiluieHe B HOpMax MpaBa MOHSITTS, IO XapaKTEepU3ye
HaMOLIBII 3arajibHi BIACTHBOCTI PI3HUX NPEIMETIB, SIBHILL, Jii,
MPOLIECIB, CMEIialbHO HE KOHKPETH30BaHE 3aKOHONABIIEM i3
METOI0 HaJaHHS TaKol MOXIHBOCTI CyO’€KTY, IO 3aCTOCOBYE
MpaBO IUISXOM BUIBHOI OILIHKA B MEXaxX KOHKPETHOI
mpaBo3actocoBuoi cutyauii [13, c. 9].

Cxoxoro € nosuitisi JI.A. TapaiiMoBHYa, SIKUil Ha3HBaE
OIIIHOYHMMHU Ti IMBUILHO-TIPABOBI TMOHATTS, 3MICT SIKMX
BU3HAYAETHCS TUTBKK 3 YpaxyBaHHAM KOHKPETHOI CHTYaIlii,
0o0CTaBUH CHpaBH, MO po3mIsgaeTbes. OIHOYACHO HAyKO-
BeIlb 3a3Hayae, 110 LeH Pi3HOBUJ LUBIIBHO-IIPABOBHUX IOHATH
BiJJOMBA€E Ti SBUILA Ta MPOLECH, SIKi pi3HOMaHITHI HACTUIBKH,
o chopMyIrOBaTH BCi IX CYTTEBI O3HAKH HEMOXJINBO. Y
HOpMI BUSIBIISIFOTH OfIHY a00 JEKiJbKa CHUIBHUX O3HAK, IHIII
JIeTaJi3yI0ThCS B KOHKPETHiH cripasi [4, ¢. 133].

llomo BuAiTEHHS SK O3HAKW OI[IHOYHUX MOHSITH
3aKpIIUICHHS B HUX HAHOLIbII 3aralbHUX BIACTUBOCTEH, KO-
CTei, 3B S3KIB 1 BITHOCHH PI3HUX IMPEAMETIB Ta SBHII, TO L5
no3wuttis T.B. KarraniHoi He 3HaWIIA MiATPUMKH B HAYKOBIH
miteparypi. Tak, C.JI. [llanuenko, 3a3Ha4arouu, 110 0 TaKO-
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r'0O X BUCHOBKY aiiimoB i B.€. XKepeOkiH, muiue, 110 3 TOUYKU
30py JIOTiKH, IIi OCOOJIMBOCTI CyliepedaTrb TaKUM eJeMEeHTaM
TIOHSITTSI, SIK 00CST 1 3MICT, OCKIIBKU OOCST HOHSTTS CKIIaal0Th
JIUILIE OJIHOPIIHI MPEIMETH, a II0JI0 3MICTY, TO HOTO CKJIaJIal0Th
TUTBKU 3arajibHi O3HAKH, MPUYOMY II€ NPUTAMaHHO BCIM IO-
HATTSM, a HE TUIbKK oniHoYHuM [19, ¢. 31]. Mu miarpumyemo
BHCJIOBIICHI 3ayBa)K€HHS Ta KOHTPAPTyMEHTH, c(hopMylIbOBaHi
C.J. lanueHko, siki MOXyYTb OyTH 3aCTOCOBaHi /10 BU3HAYECHb
JI.A. TapaiimoBuua (11010 o0csry nousts) ta JI.M. JleBuno1.

BucHoBku. 3 omsay Ha HaBeleHI BHILNE MipKyBaHHS
BBOKAEMO HAa3By  «KATETOPIANILHO-MIOHATIHHUN — amapar»
TIO€THAHHSM CIIiB, SIKi yTBOPIOIOTH POIO-BUIOBE BiHOLICHHS,
110 y CBOIO YEpTry € OJIHUM 13 BUJIIB TaBTOJIOTIi, TOMY BUKOPH-
CTaHHs i1 BBa)KaeMO HepoUinbHUM. Kareropito «HOHATIHHUI
amapaT» MOXKHa BHU3HAUYUTH SIK CYKYIHICTH 3aco0iB, MHIO
BiJI0OpaKaloTh MPEIMETH Ta SBHIIA MPABOBOI JIIHCHOCTI, a
caMme: IOHATb 1 Kareropiil sk ix pi3HOBUMIB, IO iICHYIOTH Y
¢dopmi ciB abo CIOBOCIONYYCHb (YaCTHHY 3 SKHX CKIIaja-
FOTh TEPMiHH 200 TEPMIHOJIOTIYHI CIOBOCIIOIYYCHHS), a TAKOK
crocobiB nepenadi iHdopmalii — BU3HaUEHb Ta TEPMiHIB a0
TEPMIHOJIOTIYHUX CIOBOCIONYYEHb, IIJTbOBHM NPHU3HAYCHHIM
SIKMX € JOBEJICHHS iH(pOopMaIlil 10 KOpHCTyBaya.

Kareropito 3’k «IOHATIMHUM amapar raioy3i IpaBa»
HEOOXiZTHO PO3MISIATH B THX OCHOBHUX 3HAYEHHSX, Y SIKHX
TPAIMLIMHO PO3IIANAETHCS MOHATTS «IPaBO»: SIK ramysb, SIK
Hayka 1 SK HaBYaJIbHA JHUCIMIUTIHA. PO3MISHYTI HAMH MOHSIT-
TSl HE MOYKHA OTOTO’KHIOBATH, BOHU € B3a€MOIIOB’SI3aHUMU Ta
B3a€MO3AJICKHUMHU. X0ua CKJIaJJOBUMH BCIX HA3BaHHX arlapariB
€ TOHSATTS, KaTeropii, TEPMiHU Ta BU3HAYCHHS, BOHH Pi3HATHCS
3a MisIMK Ta (QYHKIISIMH, 1[0 BUKOHYIOTh, a TAaKOXK 3a (hopma-
MU iICHYBaHHSI.

IMonsTilinuii anapar BITYM3HIHOIO HALIOHAIBHOIO IIpaBa €
PE3yJBTATOM JIOTIKO-JITHTBICTUYHOT Ta MMPAaBOBOT [ISITBHOCTI HOP-
MOTBOPIIS, HAYKOBIIIB Ta MPAKTUYHUX HpaL[iBHI/IKiB' SIBJISIE CO-
0010 npu3HAYCHY I Q)uccauu Ta riepezadi npaosoi iHpopmarlii
CYKYIHICTh TIOHATH, KATETOPii, CIIiB (TepMiHiB) Ta BU3HAUYCHS,
II0 MICTATBCS B HOpPMax, SIKI PEryiliolOTh TPYAOBI Ta TiCHO
IOB’s13aHi 3 HUMH BIIHOCHHH, 1 XapaKTePU3Y€EThCSI CHCTEMHICTIO,
LUTICHICTFO, BIIIHOCHOK CAMOCTIHHICTIO Ta 1€papXidHICTIO.

OWiHOYHI ~ MOHATTS  XapaKTEPU3YKOThCS  JIOTTYHHMH,
JIHTBICTUYHUMH Ta IOPUAMIHUMH OCOOIMBOCTSIMH, 32 SKUMHU
BOHM BIJIDi3HSIOTBCS Bijl iHIIUX IOHATb, IO BUKOPUCTOBY-
I0TbCS. [X HEOOXimHO PO3MIAAATH SIK CTPYKTYpPHUI €IEeMEHT
TNOHSATI/HOTO anapary, o sBise co0oro a6CTpaKTHy IYMKY
PO BIIACTUBOCTI, SKICTh 1 HIHHICT SBUII, Hiid, 0Ci0 TOMIO, sIKa
y (opMi CIiB 3arajabHOrO BKUTKY a00 CIOBOCIHOJIYYCHb BH-
KOPUCTaHAa B TEKCTaX HOPM IpaBa, XapaKTepU3ye Oynb-sKuil
€JIEMEHT TIPABOBUX BIJTHOCHH 1 B CHITY CBOIX JIOTTYHHUX OCOOJIH-
BOCTEH MOBHO W OCTAaTOYHO HE KOHKPETHU30BaHa B YKOJHOMY
HOPMAaTHBHOMY aKTi SIK CAMHM HOPMOTBOPIIEM, TaK i yIIOBHO-
BO)KCHUMH HUM Cy0’€KTaMH, OCTaTOYHA KOHKPETU3AIlis SIKOTO
3IIHCHIOETBCS CYy0’€KTOM Y TPOIIECi 3aCTOCYBaHHS HOPMH, 110
MICTUTh HOTO B KO)KHOMY KOHKPETHOMY BHIIAJIKY, 0OYMOBIICHA
00’ €KTHBHUMHU 1 Cy0’ €KTUBHIMH YHHHUKAMH, YHACITIIOK 90T
3MIMCHIOEThCS 1HAMBITyalbHE IiIHOPMATUBHE PEryJIFOBAHHS
CYCHUIBHUX BiJIHOCHH.
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EK3UCTEHIIAJIICTCBKHM MIIXIJT IO ITIPABOBOI ITEOJIOITi

Awuppiii JYIBKHM,
KaHauaaT IpUuINIHUX HAyK, JOLCHT, pPEKTOP
IBaHO-®paHKiBchKOTO YHiBepcuTeTy npasa iMeHi Koposs Jlannna ["anuiproro

SUMMARY

The article analyses the philosophical and legal content of existentialist ideas. The author traces the main conditions of the
formation of the given philosophical current and characterizes its founders’ views such as S. Kierkegaard, Jaspers, B. Mayhofer.
The article presents the author’s view of the influence of existentialism on the category of human life and the man’s place in
the system of legal relations. The main emphasis is placed on the results of sociological sample which determined existential
perception of legal ideology and its derivative — legal relations of ordinary Ukrainians. The author concludes that the activation
of the introduction of legal ideology on the existential level is quite relevant at the current stage of the Ukrainian state and society
development.

Key words: legal ideology, existentialism, being, comprehension of law, legal entity, natural law, positive law.

AHOTALISA
VY cTarTi 3AiiCHI0ETHCS aHali3 (Pi0codChKO-TIPAaBOBOTO 3MICTY i/ieii eK3ucTeHIiani3My. [IpociiikoByOTECSI OCHOBHI 00CTaBH-
HY BUHUKHEHHs 1€ Qinocodcbkol Tedii, XapaKTepu3yroThes MOMNISIN TaKUX i 0CHOBOMONOXKHUKIB, sik C. K’epkerop, K. Scnepc,
B. Maiixodep. [TonaeTbesi aBTOpchbke OaueHHs BIUTUBY €K3HCTEHINIATI3MY Ha KaTeropiro JIFOACHKOTO OYTTS 1, BiIIOBIIHO, MICIIe
JIIOAMHY B CUCTEMI IIPAaBOBUX BiiHOCHH. OCHOBHA yBara akLEHTYEThCS Ha pe3yabTarax COLIoJIOriuyHOl BUOIpKY, y sSKii BU3HAYa-
JIOCSI €K3UCTEHIlIAIbHE CIIPUUHATTS MPABOBOT 1/1€0JI0T1T Ta MOXIJHUX BiJl HEl MPABOBIAHOCHH MEPECIYHUX YKPATHIIB. ABTOp MpHU-
XOJIUTh JI0 BUCHOBKY, 1[0 aKTHBI3allis BIPOBAHKCHHSI TPABOBOI 171€0JIOTIT Ha eK3UCTEHI[IAIbHOMY PiBHI € JOCTATHBO aKTYaJIbHOIO

Ha Cy4acHOMY eTaIll pO3BUTKY YKPaiHCHKOI JIeP)KaBHU Ta CyCIIIbCTBA.
Ki1rouoBi cjioBa: npaBoBa 1/1€0J10T1sI, €K3UCTEHIIIai3M, OyTTs, IPaBOPO3YMiHHS, Cy0 €KT MPABOBIHOCHH, MPUPOHE MPABO,

TO3UTUBHE IIPaBO.

HOCTaHOBKa npodjemMu. Po3BUTOK TIpoMaasHCBKO-
r0 CyCIIJIBCTBA, COLIaNbHOI Ta IPaBOBOI JepiKa-
BHU, MPOIEC MMPABOBOTO PETYIIOBAHHS CYCHUIBHUX BiITHOCHH
BUMAra€e CKpYIylIbO3HOTO JOCHIIPKCHHS OCHOBOIOJIOX-
HHUX 3acajl caMOro po3yMiHHs IIpaBa Ta HOro 11€ol0ridHoi
cytHocTi. ®Dinocodis mnpaBa onepye Ppi3sHOMAHITHUMHU
miaxXonaMM 10 PO3yMiHHS IpaBa Ta HOro imeosorii, a came:
MMO3UTHBICHKUM, J110€paliCTChKUM, €K3UCTEHLIOHAIICTCHKUM,
(heHOMEHOJIOTIYHUM Ta IHIIUMH TIX0JaMH, SKi BIPOJIOBK
OCTaHHIX CTOJITh HE JHILIE MII[HO yTBEPAMIUCS Y CBIIOMOCTI,
a # CyTTEBO PO3BUHYIINCS Ta BUIO3MIHIIIHCS.

3 omsiay Ha HasSBHY HayKOBO-METOJOJIOTIYHY 0Oa3y ax-
TyaJlbHUM € aHaji3 eK3HCTeHLIaNliCTChKOTO0 MiIXOAY IO
PO3yMiHHS 3MicTy npaBoBoi ineonorii. Lleil HaykoBuil miaxin
MpUTaMaHHUI 0araTbOM HAYKOBLISIM YK€ MIBTOpa CTONITTS,
nounnaroun i3 C. K’epkeropa Ta 3ampOINOHOBAHOTO HUM
(1843 p.) 6a30BOro MOHATTS «EK3UCTEHLI [5, c. 23].

[Tpobemi eK3UCTEHIIaTICTCHKOTO TIX0/LY 0 TPaKTyBaH-
HS [IpaBa Ta MPaBOBOi i7€0J0ril MpUCBsIUEH] Impali 6ararbox
BITYM3HSHUX Ta IHO3EMHUX HAyKOBILIB, a came: A. borTonze,
I. Tosna, B. Macnosa, B. Mensauka, A. [lepuesa, C. [lles-
qeHka, [. [llnpenrera Ta iHMNX.

Meta cTaTTi — BH3HAQYCHHS OCHOBHUX TECOPCTHYHHX
aCMeKTIB BIUIMBY C€K3HCTCHIIAi3My Ha 3MICT MpPaBOBOI
ineosnorii.

Bukiaax ocHoBHOro Marepiaay. Illupoka BigomicTb
CK3HMCTEHI[IaTi3My JI0O3BOJISIE BIIMOBHUTHCS BiJl JETaIbHOTO
posmsny ioro kareropiansHoro amapary. [Ipore 3a3naunmo,
110 B Hamlii poOOTi HAHOIAbII ONTUMAJILHUM MU BBa)KAEMO
BXKHMBAaHHS Takoro (hOPMYIIOBaHHS «EK3HCTEHIi» (Bia Jar.
exsistentia — BUCTyIaTH, BUXOJAUTH, BUSBIISTH ceOe, iCHyBarTH,
BUHMKATH, II0Ka3yBaTUCs, CTAaBaTU TOwIO) — 1e (inocodcrka
KaTeropisi, s’ka BUKOPHCTOBY€ETHCS JIUIsl TIO3HAYEHHST KOHKPET-
HOTO OyTTSI:
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— 3a 4aciB CepelHbOBIYUS EK3UCTCHLIEI I03HAYaIH
crocibd OyTTs pedi K CTBOPEHOTO, TTOX1THOTO Bijl 00KECTBEH-
HOTO OyTTS;

— y cyuacHiii ¢inocodii ex3UCTEeHIi€0 M03HAYa0Th
JIIOJICbKE ICHYBaHHS B HOro mio0OajbHIi Ta TIHOMHHIN
crierdivnocti [7].

BpaxoByIouH I1iJ1i HAIIOTO TOCIIIKESHHS, MU PO3TIISAAEMO
€K3HCTEHIlIaJIbHE B CEHTCHIIT KOHTUHYYMY LIJTICHOTO JIFO/ICh-
KOTo iCHyBaHHS B IIPaBOBHUX Mekax couianbHoi cuctemu. Ha
BiAMiHY BiJ (i10c0(iB-eK3UCTEHLIATICTIB MU CIUPAEMOCS
HacamIepesl Ha BHYTPIIIHI BITYYTTS 0COOUCTOrO MPaBOBOTO
IpOCTOPY CyO’ €KTOM IIPaBOBiAHOCHH. BBaskaeMo, 1110 npaBo-
Ba 1J1€0JIOTISl B €K3UCTCHLIANBHIHN TUIOMIKHI (3BEPTAIOUUCH 10
tpakrary C. K’epkeropa 1o10 «ctafiii» ;KuTTs B «abo — aboy»
1843 p.) Mae OCHOBHMM KpHUTEPieM BiIMOBY BiJ TpaHCIECH-
JTATBHUX PENTiHHUX YSIBICHD PO MPABO Ta MPAaBOBITHOCHHH.

V3arajgpbHEHHsI HAyKOBUX IEPIIODKEpeN 3acBiaduye, M0
€K3MCTEHIIOHAIICTCHKUH IMIX1]T 10 TPaBOBOi i/1e00rii cop-
MYBaBCsl Ha MOYaTKy XX CT. MiJl BIUIMBOM €K3HCTEHIIaIi3My
SIK TIONMYJISIPHOTO Hanpsamy (inocodii, 1110 HaaBaB OHE 3 MO-
SICHEHb ICHYBaHHS 0cOOM B )KHUTTEBOMY rpoctopi [6; 9; 10].
Ex3ucTeHNialbHl pUCH NPOCTEXYIOThCS B 6aratbox cdepax
Ti€i emoXu: KyJbTypi, CYCIIJIbCTBI, J€pPKaBi, 3aKOHAX TOIIO.
BinnoBiaHo, BoHH BigoOpaxaroThest i y nporieci hopmyBaH-
Hsl YSIBJICHD ITPO MPABOBY 11€0JIOTIIO.

Cepet KITFOYOBHX MO3UIIIH, Ha IKUX 0a3YIOThCS 111 YSIBJICH-
Hs1, BUJIJTUMO TaKi:

— IIPOTUCTABJICHHS CIIPABKHBOTO iICHYBaHHS 0COOU Ta 0COOH
SIK Cy0’€KTa MPaBOBIAHOCHH (EK3HUCTEHIIIT Ta OyTTS B COLIiyMi);

— NPOTHCTABJICHHSI HEIIHCHOCT] ICHYBaHHS Cy0’ €KTUBHUX
npaB cy0’ekTa IpaBOBIJHOCUH (IIpaB 3riHO 3 HOro ocodu-
cTUMH Oa)XaHHSMHU) Yy CBITI 00’ €KTHBAIT Ta comiamizaitii.

Cruparodnch Ha BUCHOBKH YKpPAiHCBKHMX JOCIIJHHKIB
O. Muxaiinuk Ta C. TapaHoBa, BBaXKaeMo, L0 EK3HCTEH-
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LIOHAJICTCPKUI MiAXiJ TpPaKTye TMpaBOBY 1/COJIOTII0  SK
BUXiZIHE (HOpalioHaNbHE Ta JOPe(IICKTUBHE) MEPEKUBAHHS
MPAaBOCBIJIOMOCTI, OCATHEHHSI 0CO00I0 CBOTO MPABOBOrO OyT-
TS y cBiTI npaBoBigHOCHH. Cy0’€KT NMPaBOBIAHOCHH, 3TiJIHO 3
€K3UCTEHIIOHAITICTCHKUM ITIIXOJIOM — 1€ CAMOTHS iCTOTA, sKa
«3aKHHYTa» JI0JICIO B TIPAaBOBE OYTTSI.

BianoBigHo 10 Takoi JIOTIKU MpaBOBa 1J1€0JIOTis — 1Ie TIPO-
SIB CTYpOOBaHOCTI 0COOHU 11010 CBOI'O CTAHOBUILA Y BOPOXKO-
My OTOYEHHi, a TaKOXK:

— TMparHeHHs 3HAHTH KOMIIPOMICH B CHIBICHYBaHHI 3
IHIIMMH Y CBiTi 00’ €KTHBOBaHUX LIIHHOCTEH, BITHOCHH 1 popM
CIJIKYBaHHS;

— TPHUPEUCHICTh «paxyBaTHCS» 13 COLaJIbHUMHU 00-
CTaBHHAMH JKUTTS, Ha sKi Oa)XkaHO 3HAWTH ONMTUMANBHHI
(imeostoriuHMit) CroCiO COIiabHOTO pearyBaHHs;

— HaJlisg 3HAWTH CBOE MiClLle B COIliyMi Ta 3pOOMTH CBiH
BHOIp 111010 BIOCKOHAJICHHS HOTO (11€0JI0T1YHOTO i HECEHHS
MPaBOBIIHOCHH) a00 ITHOPYBAaHHS COIIAJIbHUX HOPM.

Tobro B TakomMy ©0e30c000BOMYy  CBITI  CyO’€KT
MIPaBOBIIHOCHH JIMILIE B CHUTyalisiX IIMOOKOTO NOTPSICIHHA
(«mexoBi curyamiin K. Scnepca [8, ¢. 205; 12]) moxe ocsr-
HYTH €K3UCTCHII0 ceHcy cBoro OyTrsi. OCHOBHE 3aBIaHHS
[IPaBOBOI 11€0JIOri] MOJIArae TyT y PO3yMiHHI ¥ TpaKTyBaHHI
MIPaBOBIIHOCHH SIK EK3UCTEHIIaJIbHOTO SIBUIIA B HOTO
CIIBBITHOILIICHHI 3 JIEPKAaBHUMH 3aKOHAMHU.

Ha Hamy AIyMKy, y LbOMY KOHTEKCTi €K3HCTCHIlialbHa
[IpaBoOBa iJEOJIOTis BUCTYIAE SIK CIPAaBXKHE MPABO, a YWHHI
MPaBOBIIHOCHHH — SIK IIIOCh HECITPABIKHE, BIJTUYKEHE BiJl 0CO-
0u Ta Te, 10 MPOTUCTOITH 11 eK3UCTEHIiaNbHIi cyTHOCTI. Lle
MOKHA TOPIBHITH 31 3HEOCOOJIEHOH 00’ €KTHBOBAHOK (Op-
MO0 BUPXKXCHHS 1/I€0JI0OTIYHOTO MpaBa.

Cepenbararbox IpeCTaBHUKIBEK3UCTEHIIOHATICTCHKOTO
HanpsMy Tepiony Horo po3kBiTy (mepma nojaoBuHa XX CT.)
ocoOnuMBOi yBaru 3aciayroBylOTh HaykoBi mpaimi B. Maii-
xo¢pepa: «byrrs 1 mpaBo» (1954 p.), «[Ipupona peueii»
(1958 p.), «IIpupomHe HpaBo SK CK3UCTCHIIHHE MPaBO»
(1963 p.) ta iHmi. Mu Buninuiu uporo ¢imocoda cepen
IHIIMX 4Yepe3 Horo MOMITHUI BHecok y (yHmament inxei
CK3UCTCHIIOHAIICTCHKOrO OyTTS B TNPaBOBid 171€0J0TII.
30KpemMa, HayKOBEllb MPOMOHYBAaB IO-PI3HOMY pO3YMITH
MIPaBOPO3YMIiHHS Ta, BIAMOBIJHO, MOXXJIUBOCTI MpPaBOBOL
171e0JI0TiT ¥ crocoOu 11 BUKOPHCTAHHSI.

HaiiGinpm HaONMMKeHUM O TEMH HAIIOTO JOCIiMKEHHS
BUCTYIAIOTh HMOro CeHTeHWii I1oJo peanizauii HEBHUX
aCTIeKTiB €K3UCTEHIIOHAICTCHKHX MOJI0KEHB MO0 TPABOBOI
i71e0orii, HaPUKIIA;:

— OJIMHUYHICTb 1 HEMOBTOPHICTh 11€0J0r1YHOIO B IIPaBO-
BOMY OyTTi Cy0’€KTa MPaBOBiIHOCHH;

— BIUIMB Ha MPaBO B JIKOJCHKOMY OYTTi TOTO 11€0JOTIYHOTO
CBITY, y SIKOMY 3/il{CHIOETbCS 11€ OyTTSI.

Mu BBakaeMo, 10 BigoMe MOHATTS «Als-Seiny («OyTTs-
B-sikocTi») B. Maiixodpepa MoxkHa BigHecTH came [0
€K3UCTEHIIOHAIICTCHKOIO MiAXOAY B IPaBOBill ixeonorii
SIK  3aKpIMJICHOTO Ha 3aKOHOAABYOMY pIiBHI PO3YyMiHHS
JIFOJICBKOT €K3UCTEHIIIT, JIe iIHAMBIIyallbHE IPABO OB’ sA3aHE 13
COLiaJIbHUM OyTTSIM.

VY3aranpHIOIOYH TeopeTHuHi moctynatd B. Maiixodepa,
MOJKHA 3pOOUTH BUCHOBOK IIPO T€, 1[0 B CUTYAIisIX MPaBOBOL
B3aeMozii ocoba y cBoill ex3ucTeHILii NposBIIste cede CyTo K
Cy0’€KT MPaBOBIIHOCHH Ta HE MA€E THIIUX COLIATbHUX POJICH Y
TOI MOMEHT (HaNpHUKJaJa, He BUCTYIIAE B poJii OaThKa YU CHHA,
4oJioBika a0 APYKUHU, KepiBHUKA a00 MiAJEIIOro TOLIO).
3TiHO 3 TAKUM TPAKTYBaHHIM IPABOBA 11€0JI0TisI BUCTYIIAE B
€K3MCTEHIITHO 00YMOBIICHUX COLIIaJIbHUX €MaHaIlisIX.
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VYV Takux NpaBOBITHOCHHAX Cy0 €KTHOI E€K3UCTEHI Ta
ineonoriuHoi caMOOYTHOCTI peaii3y€eTbcsi IPaBOCBIJOMICTH
3a/IiSHAX Yy TMpaBOBi cHTyamlii 0ci0 dYepe3 3HAXOMKCHHS
KOMITPOMICY 13 Cy0’€KTHUBHUM YSIBJICHHSM IHIIMX PO CBOI Ta
4yxi rpasa i 060B’s13ku. O3HaueHe MUCIUTEIb HA3UBAB «Ca-
MOOYTTSM 1HAMBIIIBY.

Ipynryrouncs Ha kKomuenmii B. Maiixodepa momo
CHUTYaIlill PONILOBHUX IMPOSIBIB JIOACHKOI SK3UCTEHIIT K KOH-
KPETHUX CHTYAIliii PHUPOIHOTO MpaBa, MPOIIOHYEMO BBaXKa-
TH TaKUi CTaH peyeil «IpaBOBHM CaMOOYTTSIM». 30Kpema,
MAaloOThCSl Ha yBa3l Taki O0COOIMBOCTI, AKi J€TallbHO PO3KPU-
BalOThCS B JociiukeHHsaX A. Borronae [2], B. Macinos [6],
A. Yarumurina [9] Ta I Illnpenrepa [11]:

— B3riJHO 3 EK3UCTEHLIOHAIICTCHKOI0 I1HTEpIpEeTaIliero
TpPaguLiiHOI Kareropil «IIpHpoma peuei» CceHC NPaBOBOI
171€0J10T11 IHTEPIPETYETHCSI HUM K KOHKPETHO TIPUPOJIHE YT-
BOPCHHS;

— HaroJIOUIYE€ThCS Ha «30JI0TOMY ITPABHIIL» IPABOBITHOCHH,
sIKe, Ha Halll OIS/, MOJKHA CPOPMYJTIOBATH SIK TPOTIO3HIIIIO
JI0 TPOMAJISIH YMHUTH 3 1HIIUMU TaK, SIK XOTiJIM OW BOHH, 11100
YUHWIN 3 HUMH.

BBakaemo, 110 €K3UCTEHIIIOHATICTCHKHM MAXiA 10
HPaBOBOI i71e0JIorii MoXe OyTH BHpPaXCHHUIT 4epe3 CTaBICHHS
JI0 TIPABOBITHOCHH Yy CYCHUIBCTBI SIK JI0 POJIBOBOT MOBEIIHKH
IrpOMajsH, 1€ MpaBWIaMH BUCTYNAIOTh HE JIMIIE 3aKOHH,
a BIIACHE YCBiJOMIICHE MparHeHHs ix xorpumMyBaTucs. Ha
HaIll TIOTYISIZI, Y TAaKOMY TPaKTyBaHHI HAaOyBalOTh IOPUANIHOT
cuid  1OOYTOBI TOHSTTS «CHPaBXKHS 1CTHHAY, <JIIOJSHA
CIPaBEUIUBICTHY TOIIO.

BpaxoByloun HaBeleHe, JOPEYHO 3rajaTH BHJATHI
inei I. KaHTa miomo BHBEJEHHS palliOHAIBHUX MaKCHM
MOBEIIHKKA ISl TUMOJOTIYHHUX pOJIed, y HaIloMy BHIa-
Ky — polieil y TpaBOBiTHOCHHAX Ha KIITAJT KATETOPHYHOTO
iMIIepaTuBy. AHaJIITHYHY yBary B 03Ha4YCHOMY CEHCI pUBEp-
TalOTh BHYTPILIHI IPOTUPIYUS MiX JIFOICHKOI €K3UCTEHIIIELO
Ta  QopMmanizoBaHMM  TNPABOM W  1/1€0JIOTI30BAHOIO
MPAaBOCBIIOMICTIO, TOOTO HEY3TOPKEHOCTI MiX HMPHPOJTHUM
HpaBOM Ta aOCTPAKTHO-3arajlbHUMH YCTaHOBKaMU.

3rajaHe  paHime — «30JI0T€  TPaBWIO»  OallaHcy
MPAaBOBITHOCHH B1JI00paXKa€ThCs TYT K €K3UCTEHILIS NIpaBa B
ineonoriuHoMy BuMipi. POGMMO Takuil BUCHOBOK 3 OIVISAY Ha
MPUPOJIHI IIIHHOCTI JIFOICKKOTO OYTTS Ta CaMOOyTTS TPOMAISTH
SIK Cy0’€KTIB COLlIaJIbHUX B3a€MOBITHOCHH.

Otxe, TpaauLiiiHe IPUPOAHE NIPABO OTPUMYE HOBOTO BH-
ISy 38 paXyHOK (DOHOBOTO 3a0apBIICHHS TOHSATTSIMH «JTIO/ICh-
Ka T1JIHICTBY, «PIBHICTH/LIHHICTB YCiX JIOACH», «IIpaBa KOXK-
HOTO Ha 3aJI0BOJICHHS HOTo MOoTped Ta pO3BUTKY i peaizaiiio
3nioHocTel» [4]. Y 3akoHOmaBYiil iHTeprpeTarii 1me Moxe
BUINIIAATH SIK TNPHUPOAHIH MHOPSIOK MPaBOBIJHOCHH, IO
(YHKIIOHY€ 3aB/JSIKY 171€0JIOTIYHUM YCTaHOBKaM IIpaBa Ha J10-
TPUMAaHHS NMPABOBUX CBOOOJ MO0 Cy0’€KTa MPaBOBiIHOCHH.
BBaxaemo, mo came B IIbOMY IOJSTa€ CyTHICTh HPaBOBOI
171e0JI0T11 B €K3UCTEHIIaIbHOMY BUMIpi.

VY3arajabHEHHS HAyKOBHUX 3100y TKIB aBTOPIB-
CK3MCTCHIIIANICTIB  JIO3BOJIIE  CTBEP/DKYBATH, IO IPaBO-
Ba 1J€0JIOris Mae PO30DKHOCTI 3 OQiLiHOI MO3UII€I0 3a-
KOHO/IABISI Ta HOpMaTHBaMH YWHHOTO 3aKOHY came Ha
eK3UCTeHIiaNnbHOMY (OKpiM iHIIOro) piBHi. Lle mepekoHaHHS
IPYHTYETBCS Ha TOMY, III0 CK3UCTCHIIaJIbHE MPaBO TPAKTYE 3a-
KOH, 3 OTHOTO OOKY, SIK KOHKPETHO-CHTYaIiHHUH TepeTik BAMOT
pallioHaIICTUYHOTO, a 3 IHIIOTO — SIK IPOTUBATrY MPUPOIHOMY.

Y 3B’a3ky 13 UMM yBary [pUBEpTa€ CTyIiHb
MPEJICTABICHOCTI €K3UCTEHI[IaIbHOTO B IPABOBOT 17I€0NIOTT SIK
takiit. {iif mpoGiemaruili mpucBsiueHa 3Ha4YHa KiJIbKiCTh Hay-
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KOBHX TIpallb, Cepe/l AKMX HalOIIbI HAOIMKEHUMH JI0 HAIIO-
o JIOCIiIKEHHS € HaykoBi 31100yTkH E. @exnepa: «Dinocodis
npaBoBoi igeonorii. Cormiomnoriss 1 Meradi3uka MPaBOBOL
ineosoriiy (1956 p.),«IIpupomHe mpaBo 1 €K3HCTEHIiaIbHA
¢inocodia» (1981 p.) rainmi. Ha ocHOBi BUBUEHHS 00 TBOPiB
MOXKHa 3pPOOHTH BHCHOBOK, IO E€K3UCTEHI[IOHAJiCTCHKUIMA
IJX1]T 10 IPAaBOBOT 171€0IOT1T CIIUPAETHCS JHILE HA eMITIPUYHI
(dakTi ¥ BigKumae TPaHCIEHACHTANbHI YMHHUKH, JO SKHX
3BEPTAIOTHCS MPEACTABHUKH 1HIIMX 11COJOTIYHAX HATPSIMIB.
BinmoBigHO, 1ie¢ TPU3BOAWUTH JIO TPAKTYBaHHS TMPABOBOL
11€0JI0T11 SIK eK3UCTEHLIHHO OJTHOCTOPOHHBOIO €MITIPHYHOTO
COIIIOJIOTI3MY Ta OTOTOXKHIOE ii 31 CBITOYCTPOEM y JIepIKaBHO-
My MaclITadi Ha MaKpOCYCHiJIBHOMY PiBHi.

Buparni dinocopu-ex3ucTeHIialicTd OiATPUMYBAIM IO
TOuKy 30py. Tak, K. flcnepc HarononryBas Ha TOMY, IO I€pIKaB-
Ha Biajia 0a3yeThcs Ha IEBHOMY 3aKOHOJIABUOMY (PyHJIAMEHTI,
SKUH CTAaHOBUTh COOOI0 0Oa3zuc Ul B3a€MOJIl 3aKOHOAABILL
Ta CYCHUJIbCTBA, JIIOAWHH Ta CHCTEMH, aKTHBHOCTI Cy0’ekTa
MPAaBOBIIHOCHH Y MPaBOBOMY Touii Tomio. Ha Ham morsia, 1
BIJHOCUHM JIOLIBHO PO3YMITH SIK IOPUAMYHY aKTyalli3alliio
17ICOJTOTIYHOT €K3UCTEHIIIT, sika (OPMYE TIPABOBHUIT CEKTOP OyTTS
Oyab-sKOi TPOMaJIi Ta cCaMOOYTTs KOXKHOTO 11 WieHa.

3rifHO 3 MONIAJaMH Ha iJE0JOri0 EeK3UCTEHIIaIbHOTO
npaBa E. dexHepa 3 JIOACHKOT €K3HCTEHIlI BUIUIMBAE BCE
cylle, y TOMY YHCIi i TpaBoOBi OCOOIMBOCTI CHiBICHYBaHHS
rpomansH [3, c¢. 17-24]. Y KOHTEKCTI HAIIOTO JOCIIJKEHHS
0CcOo0JIMBO 3HAUYIIOI € (PeXHEPIBChKA KOHIICIIIisl MPOTHUCTAB-
JICHHS JIBOX MPAaBOBUX Pi3HOBUAIB. MaeMo Ha yBasi aHTHTe-
3y 3MICTy NPHPOJHOTO rpasa (»KMBOTO, JOBIJILHOTO, MTOPOJ-
JKEHOTO ITIOJICHKOI0 €K3UCTEHI[I€I0) Ta MpaBa MO3UTHBHOTO.
Ocranne E. dexHep BBaXkaB 4yKOPIAHUM, MEXaHIYHUM, HOP-
MU SKOTO «MEpPTBi», IO i HE JO3BOJSE MOBHO BigoOpasuTH
B peaisix )KUTTS HOPMATUBHHI B3ipelb MPaBOBOI MOBEIIHKH.

Ex3ucreHionanicTChKuil miaXia 10 MPaBOBOi 11e0Jorii
Ha TaKOMY IPYHTI BiZoOpa)xaeTbCs B TOMY, IO €K3UCTEHIis
Oy/Jb-SIKOTO TIPABOBOIO PIillICHHS Cy0’€KTa MPaBOBIIHOCHH
PO3IISINAETHCS  HAyKOBLEM  SIK  CyO’ €KTHBHO-BOJHOBE
pillieHHs, po3paxoBaHe Ha i/eifHe BIOPOBA/DKEHHS B CHTYAIIil
couianpHOi B3aemonii. PO3BUBaIOYH LIO TyMKY, BBAKAEMO, IO
1ICOJIOTIYHO OUiKyBaHa MPaBOBa MOBE/IiHKA TPOMaIsiH (piBEHb
3aKOHOCIYXHSIHOCT1) ()OpPMY€ThCS Ha OCHOBI EK3UCTEHIIIT
MPUPOTHOTO MTPaBa, TOOTO «KUBOI» MPABOBOI 11€0JI0Tii 3 ypa-
XyBaHHSIM IIPAKTUYHUX PEaTii KUTT.

Mu moropKyeMOCh 3 aBTOPAMHU-EK3UCTEHLIATICTaMH,
sSKi BOAUarTh Yy JPYromMy IMiIXo[l mepeBakaHHs ¢op-
MaQJBHOTO Ta TEOPETHYHOTO HAJ AaKTyalbHUM Ta Mpak-
THYHUM. Ha Ham morisij, i3 IbOr0 HAMpOUIYEThCS TyMKa,
IO eK3UCTeHIIOHANICTChKAa IIPaBOBA 1/EO0JOTIsS  amesroe
JI0  IHAMBiIyambHOI  EK3UCTEHIIl  KOXXHOTro  cy0’ekTa
MIPaBOBIIHOCHH, a OTKE, BPAXOBY€E IHTEPECH Ta 3aXHILAE I10-
TpeOu CBOIX i7ICONOTTUHUX aJICTITIB.

BianoBiiHO, EK3UCTEHIIOHANICTCHKHIA MIAXiJ amnpiopi
BIJIKMJIAa€ 3araJIbHICTh T4 TEOPETUYHICTh IPABOBOI 11€0JI0Til
Ta Tl FOPUANYHUX MPUHIIMIIB, HOPMATHBHOI (OPMH, TOJIO-
KEHb TOIIO. TOMy BBa)KaEMO 3a JOLIIbHE MiAJATH KPUTHILI
noAiOHy Oe3anessiifHICTb. Y3arajlbHIOIOUN HaBeJCHE BHIIE,
NPUXOAMMO IO BHCHOBKY, IO B €K3HCTCHLIHHIA TUIONIMHI
[paBOBa i7ICOJIOTisI BAKOHYE TaKi (YHKIIIT:

— BUTICHS€ HOPMATHBHI YCTaHOBKM Ta MiAMIHSE IX
JIOBUTBHUMH (C€K3UCTCHIIIMHUMU) TIPABUIIAMHU 1HUBIIyaTbHO-
CUTYAIIHHOTO XapaKTepy;

— JI03BOJIIE HAJABaTH MPaBOBY OIIHKY CHTYaIlisIM
comianbHOi B3a€MOJil, MO EK3UCTEHIiAJIbHO BH3HAYae€
IHIUBIAyalbHY HOPMY TOBEIIHKHY;
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— TOSICHIOE Ta BIPOBAKYE 3aKOHOAABYI MOJIOKEHHS
Ta iHII NpaBOBI HOPMH K 3HAUUMi Ta aKTyajbHI OJMHUII
COLIAIBHOTO CIPUHHSATTS MpaBa Ta MPaBOBiTHOCHH;

— pOOUTH MOXKIMBUM «IHTYiTHBHE», TOOTO HECBiOME
«IIpOrpaMyBaHHs» 0CO00I0 CBOEI MOBEIIHKM B COLIyMi SIK
cy0’€eKTa MpaBoOBiTHOCHH.

Ha wam morisna, CHiBBIZHOMIEHHS €K3WCTEHINIATBHOT
CYTHOCTI OyTTs Ta MPaBOBOI 1/1€0JIOTIT 3AJIMIIAETHCS B MEKaX
TpamuIiifHOrO OanaHCy NPHPOAHOTO Ta MO3HTHUBHOTO Ipa-
Ba, IO Bi0OOpaKa€ThCsl B MOBEIHII MEPECIYHMX I'POMA/ISH.
Criuparouuch Ha Iie, BBXKAEMO, 110 €K3UCTEHIIIOHATICTCHKHHA
MigXiJ BKasye Ha [IHCHICTH aOCTPAKTHOIO B IPaBOBIi
ineonorii. Ile HOpMH TMO3UTHBHOIO Ta aOCOJOTHOTO B
11€OJIOTIYHOMY 3MICTI TpaBa, BOHM BHCTYNAIOTh MPOTH
KIIACHYHOT IPUPOIHO-TIPABOBOT TOKTPUHH.

AHani3yro4yn HayKoBi 3400yTKH CydYacCHHUKIB J100H
PO3KBITY €K3UCTEHIialli3My, MOXEMO CTBEpKYBaTH, IO
€K3MCTEHIIOHAIICTChKUIM MIAXI 10 PaBOBOI i/1€0N0Til cyIe-
PeUHUTh 1 KIIACHYHIM PUPOJHO-NIPABOBIH JOKTPHHI, 30KpeMa,
y TaKHX aCHeKTax:

— EK3HUCTEHI[AJICTH Yy CBOTH KpPUTHI aresTh 0
JIeKIapoBaHOl MeTa(i3HUHOCTI B JIFOACHKIM NPUPOA, Ha SKii
HaIoJSraloTh MPEACTaBHUKH aHTPOIOIOT4HOT (itocodcebko-
MIPaBOBOT JTYMKH;

— 75l IPUPOAHUYNX HAyK XapaKTepHa MosBa HOBUX TPaK-
TyBaHb I10JI0 TpaB Ta cBOOO JitonuHu. ToOTO iHTEpIpeTalis
MPUPOTHOTO TIpaBa TaKOK MOXKe 3MiHIOBartucs. Mik TuM,
Ha JIyMKY CK3WUCTCHIAJIICTIB, HE3MIHHICTb CYTHOCTI pedeid
3aJIMIIAETHCS HE3MIHHOIO B YCIX Ipolecax (Ta iXx ocoOinBo-
CTSIX) OHOBJICHHS 171€0JIOT14HOT po0OOoTH.

OpfHaK eK3UCTCHILIOHANICTChKUN TMiAXiA 70 TpaBOBOL
ieouIorii, Sk i HiAXiA OPUPOJHO-IIPABOBUM, CIHUPAETbCA Ha
Oiooriuno 00yMOBJICHI 0a3MCHI HOPMH B MHUMOBUIBHOMY
3BepHEHHI 0c00M (Cy0’€KTa MPaBOBITHOCHH) 338 KPUTEPIsIMH
CIIPaBeUIMBOCTI AK A0 BIACHOI IHTYIHil (mpupoxHe), Tak i
0 3HaHb FOPUIUKO-COIaIbHOTO XxapakTepy ((opmanbHa
CIIPaBEIMBICTB).

OTxe, KOHKpeTH3allis eK3HCTEHIi MpaBoOBOI iaeoJorii
MoOXe OyTH IpeacTaBiieHa sIK aOCTpaKkTHE BUPAXKEHHS IpaBa
y (ikcoBaHMX 3aKOHOMABUMX MpuHLMMNAX. Lle, y cBO uepry,
3MEHIIY€ MOXKJIMBICTh BU3HAHHS HaIMIPHOI 3HAUYIIOCTI 11hO-
O sIBUIIA SIK CaMOTo 1O co0i, a He SIK BEKTOPY JJISl BTUICHHS
1/ICOJIOTIYHUX TTOJIOKEHB Y peaii KHUTTS.

Ha Hamry 1yMKy, 11e BKa3ye Ha pO3BUTOK [TPABOBUX CHCTEM
Ta HassBHICTb Y HAX TaKUX XapaKTEePUCTHUK:

— MIHJIUBOCTI 3MICTOBHHUX MPHUHIIMITIB [1PaBa;

— 3alepedyeHHs MeTa(i3nuHoro;

— 3aMO3MYEHHS KpaluX Te3 MPUPOIHOrO MpaBa Ta 1HIIUX
KOHIICIII[IH, 1110 MaOTh MOTEHIIIA 3al0JIOHUTH CO00I0 cydac-
HE 171e0JI0T0-1IpaBOBE MOJIE;

— cy0’€KTHBHICTbB, ippalliOHATBHICTh, HASBHICTH TCHXO-
JIOT13MiB TOLIO.

Y3arasbHEHHsI MEepIIOKEPesT 3aCBiIUye, MO eK3UCTEHINO-
HAQJIICTChKUI MIiAXiM 70 TPaBOBOI 1€ONIOTIl CIHpAaeThCs Ha
BIJIMOBY BiJI KJIIACHYHHUX YSBIICHb IPO iJCOJOTIYHY POJIb MpPH-
ponHoro npasa. Sk yxxe OyJ0 3a3Ha4eHO, eK3UCTEHIIOHAIICTCHKI
NOIISIIM  Ha TpaBo  IependavyaroTh MOHSTTS —TpaBa  sK
npaBoBiIHOCHH. DiT0COpH-EK3ICTEHIIIANICTH HATOIOMIYIOTh Ha
JIOLIIBHOCTI CIPUIAMAHHS [IPABOBO] 11€0I0TiI0 TAKUM YHHOM:

— SIK KOHKPETHUI HEHOPMAaTUBHHI Oe3repepBHUN PO3BH-
TOK 17I€aJIbHOTO YSIBIICHHS IPO MTPaBOBIIHOCHHH;

— SIK TPOTO3UINI0 MOA0 (OPMHU «ICTHHHOTO TpaBa» K
MIEBHOTO TepelliKy MpaBHJI MPABOBOI MOBEIIHKH, 1[0 BHHUKA-
I0Th y COIaJIbHIN B3a€MOJIIT;
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— SK TNpaBOBl pINICHHS, 3aCHOBAaHI Ha IHIWBIAYaJTbHHUX
yno1o0aHHSAX CyTHICHOTO BUMIpy IIpaBa B MEXaX CyCIHiNbHOL
1JIE0IOTIYHOT EK3UCTEHIIIT;

— SK OJWHHUIIO BiIMIHHOCTI MK NOTOYHMMH 3aKOHO-
JaBYMMU pilleHHsIMU (aOCTpakTHI HOPMH) Ta CTPYyKTypa-
MU OyTTS TMPaBOCBIAOMOCTI TPOMAISIH y pealisx >KUTTS
(MpaBoBiAHOCHHAX).

Orxe, €K3UCTEHIIaIBHO NpaBoBa 1J1€0JIoTist
Bi100paka€eThCsl B TONIYKY i€albHOTO MPABOBOTO PIillICHHS
B 3MICTi caMol CUTYyallil MPaBOBIAHOCHH ()KUTTEBUX peallisix).
Jlumie min TakuM KyTOM MOXJIMBE TIyMaueHHS MPaBOBOL
HOPMH SIK Takoi, IO MAa€ iJCOJOTIYHNN TOTCHIIam IS
CYCHIJIBHOTO IPOTPECy BHCOKOPO3BHHEHOI'O I'POMAJISTHCHKOTO
CYCIH1JIbCTBA.

HesBakaroun Ha acoIaTHBHI 3B’S3KU 3 IHIIMMH HayKaMH,
CK3UCTCHI[IAIbHUH HAyKOBUH HarpsM (yHAaMEHTaIbHO 03-
HauyeHUl K aHaJli3 iCHYBAaHHS JIIOAUHY HA Pi3HUX IIOOAIbHHUX
PIBHSIX CIIPUUAHSITTS T CyTHOCTI, €K3UCTEHIIIT 11 BHYTPIIIHBOT Ta
30BHIIIHBOI cBO0O/IHM TOI110. TOMY MM 3BayKa€MO Ha €K3UCTEHIIIHHI
NMONNISIIM  HAa JIIOAMHY SIK Ha Cy0’€KTa MpaBOBIJHOCHH Ta
PO3IISIAEMO Tl MM KYTOM €K3HMCTEHIIT 1T camopeatizartii.

Ha miaTBepIkeHHS 3a3HAYEHOTO HAMH IPOBEACHE
eMIIipUYHE BUBUEHHS YsBIEHb Cy0’€KTa INPaBOBIAHOCHH
1[0ZI0 CYTHOCTI MPaBOBOi CBOOOIM Ta BIIACHOT POJIi B Hill 3a
JONIOMOT0I0 ONMUTYBaHHSA. OCHOBHUMM HOTO MO3HIISIMH CTa-
JIU OCOOMHMBOCTI €K3HCTEHIIa bHOTO CIPUHHATTS MPaBOBOT
izeonorii Ta TOXiMHUX BiJ Hei NPaBOBITHOCHH HAIIUX
CHIBIPOMA/ISH:

— BIJIMOBIANBHICTH 3@ IPABOB1 HACIIAKHU CBOET MTOBE/IIHKH;

— CYTHICTh MPaBOBOi MOBEIIHKH HAa EK3UCTCHIIHHOMY
PpiBHI;

— MOXKJIMBOCTI €K3UCTEHIIIHHOTO PO3BUTKY NMPABOBITHOCHH
3aJICXKHO BiJI CyTHOCTI TPABOCBIIOMOCTI Cy0’€KTIB COMIaIbHOT
B3a€MOI.

Jnsi yHUKHEHHS MOMJIMBUX HEMNOPO3yMiHb 13 OOKy
PECIOHICHTIB MIONO 3aisTHOTO MOHATIHHOTrO amapary (depe3
pi3HMI piBeHb 1X 00i3HAHOCTI Y (PiIIOCOPCHKUX KATEropisix)
MU NPEJCTaBUIN CYTHICHUH OiK TeMU B Takilf KOHKpeTH3aLlii:

— yuM Bu kepyerecs mij vac BUpILMICHHS MOOYTOBHX
KOH(]IIKTIB?

a) npasosuMU 3HAHHAMU NPO HANEIUCHY NOGEOIHKY,

0) eracHuMu YSAGIEHHAMU NPO CRPABEOUBICMb,

— MiJ] Yac OLIIHIOBaHHS BYMHKIB y NMPABOBUX BiJIHOCHHAX
(HarpuKIaj, IiJ yac BUSHAYCHHS MEX HEOOXiJHOT 000pOHH)
Bu crimpaerecs Ha:

a) opmanvHuil nioxio: HAAGHICMb CKAAOY NPABONOP)-
WleHHs 8 OIAX YUACHUKIB,

6) emoyitine 3a6apeients NOOii: 6pAXy8anHs CymHOCMI ma
PO3MIPY MOPANbHOT WKOOU nomepniiux 6i0 0iti HANAOHUKIG;

— 1[0 BOXJIMBIIIE IS CBiZIOMOTO TPOMAJISTHUHA!

a) 3aKOHOCTYXHAHA NOGEOIHKA,

0) CiOYBAHHI 6IACHUM NPABOBUM [0€aNdAM,;

— IO BOXJIUBIIIE JJIST MPOTPECUBHOI IEPIKABH 3 BUCOKHM
piBHEM JOTPUMAHHS MPaB Ta CBOOO JIIOIUHH:

a) 3aKOHOCIYXHAHI 2POMAOSIHU,

0) epomadsaHcvKe CYChilbCmeo;

— yomy macamneped Bu maeme namip nasuamu (yoice
Hasuaecme) ceoix dimeui?

a) OyTH 3aKOHOCIIYXHSHOIO 0C000I0;

6) mamu enachi Kpumepii npaeoeoi ma coyianbHol

CnpageodIusoCcmi.

V3aragbHEHHsI OJIEpPKAHUX PE3YJbTaTiB 3acBimdye mepe-
Ba)KaHHS CK3MCTCHIITHOTO CTABICHHS 10 IPAaBOBOI i1€0I0Til
cepen onuTaHux (xiarpama 1):
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[Jiarpama 1

Crasuiennsi 10 npasa (%)

50 417 38.1

20,2

>

B Ex3ucreHuiiine craBieHHs M dopmaibHe craBjieHHs M 3MiliaHuii T

Y3aranbHeHi pe3yabTaTH ONUTYBAaHHS CBiUaTh PO TaKe:

— 41,7% pecrnoHAEHTIB BKa3ylOTh Ha IPIOPUTETHICTb JUIS
HHUX CYTHICHOT 1HIUBI/TyaJIbHOCTI B IPABOCBIAOMOCTI (Bi/IIOBI I
HIKaIu «0»);

—38,1% oOpanu Binmosii, SKi CBiI4aTh PO BiJJaHHS Mepe-
Bard aJIMiHICTPAaTHBHUM HOpMaM, a HE CaMOCTIHHOMY BH3Ha-
YEHHIO [IPABOBUX MPIOPUTETIB (BIAMOBII MIKATIH «a@»);

—20,2% onuTaHUX CXWIAIOTHCS A0 NPUOIU3HOI PIBHOCTI
K (OpMaIbHOTO B MpaBi, Tak 1 ex3ucreHuiiaoro (49,8%
BiamoBizeH 3a mkamom «a» ta 50,2% BiamoBigei 3a Iika-
JIOI0 «O»).

3a3HaunMO, 1110 OJIepKaHi JaHi IEBHUM YHHOM JHUCOHYIOTh
i3 couianpHO-TIpodeciiiHuM cTaTycoM HpEeNCTaBHHUKIB HAIIOL
J1arHOCTUYHOI BUOIPKU: yci BOHU € NpalliBHUKAMU OpIaHiB
BHYTPIIIHIX CHpaB, TOOTO MPEACTaBHUKAMU JCPIKABHOI CTPYK-
TYpH, SIKa YOCOOTIO€ AMPEKTHBHICTH ()OPMAILHOTO 3aKOHY.
V 3arajapHOCTI, 000B’SI3KOBOCTI I BCIX 3aKOHOJABUMX I10-
JIOKEHb Ta 3aKOHOCIYXHSHOT TOBEIIHKH i BioOpa)kaeThCst
€K3UCTCHLSl PaBOBIIHOCUH CUCTEMH «JepiKaBa — JIIOAMHAY.
IIpote, xoua i1 i3 HeBenukuM BigpusoM (3,6%), OpLIiCTh Ha-
MIMX OMUTAaHUX 00PaJIK BIAMOBI/, IKi YOCOOIIOIOTH MPOTHIICHK-
Hy IO3HUII0 — IlepeBary iHIuBiIyaJbHOro HaJ HOPMaJIBLHUM B
171€010ri4HOMY CIIPUIHATTI IpaBa.

Ha mamry mymKy, 11e migkpeciroe Hag3BHIaiiHy aKTyalbHICTh
Ta 3HAYYLICTh IPABOBOI 1JEOJIOTIi SK TOTY>KHOTO BEKTOpPY
(hopMyBaHHSI IPOMAJSIHCBKOTO CYyCHIbCTBA B HaIlill KpaiHi.
OcTaHHI CyCHUIBHO-TIONITHYHI PEBOJIFOLINAHI TOMIi BXKE II0-
Ka3aJy MOTEHIian YKpaiHCHKOTO CYCIUIBCTBA SIK MPAKTHYHO-
JI€BOrO ydaCHUKAa JepikaBHUX IeperBopeHb [l1, c. 58].
BinnoBijiHO, akTHBi3allis BIPOBAPKEHHS MPABOBOI 11€0J0Til
Ha €K3UCTEHLIAJIbHOMY PiBHI, Ha HAIy OYMKY, € BEJIbMHU J0O-
PEUHOI0 Ha IIOTOYHOMY €Talll PO3BUTKY YKpaiHU.

BopHovyac He MOXXEMO HE BIJIMITHUTH MEBHOI 3arpO3H, SKY
Ma€ CyLiIbHa 3aXOIUICHICTh 1HAMBIAYaJbHOIO EK3UCTEHIIIEI0
IPaBOCBIIOMOCTI IpoMajsH. 3riHO 3 IPOBEICHUM aHAIi30M
HaWOITbII HEBH3HAYCHOK MEXKEH B  IPABOBIAHOCHHAX
€K3UCTCHLIOHAICTCHKOTO MiAXOAy A0 IIPaBOBOi imeonorii €
PO3pI3HEHHS aKTa IPaBOBOi CBOOOM Ta CBABUILHUX BYMHKIB.

BucnoBku. TakuMm YMHOM, IOCTIAMBIIM OCOOIMBOCTI
€K3MCTEHIIOHATICTCHKOTO MiIX0AY A0 MPaBOBOI ifeosorii, Mo-
JKEMO CTBEPXKYBATH, L0 BiH XapaKTE€PU3YETbCSI TAKUMU OCO-
6muBoCTIMU:

—Moske OyTH O3HAUCHUH SIK IEPEKUBAHHS TPABOCBITOMOCTI
Ta OCATHEHHS OCO0OI0 CBOrO IIPaBOBOrO OyTTs Yy CBITI
TIPaBOBIIHOCHH;

— HaJa€ anbTepHATUBY (HOPMaNIBbHIN CIPaBeATMBOCTI O3H-
THBHOTO TIpaBa Ta CyNEPEYUTh KJIACHYHIN IIPUPOIHO-IIPABOBIi
JIOKTPHHI;

— Ma€ BiJHOIICHHS 10 NIPaBOBiAHOCHH y CYCHIJIbCTBI SIK 10
POJILOBOI MTOBEIIHKY IPOMAJISIH, SIKI KEPYIOThCS YCBITOMIEHUM
MIparHeHHS JOTPUMYBATHCS 3aKOHHOCTI B ITPAaBOBIJHOCHHAX;

— BigoOOpaXkaeTbcsi B TOIIYKY 1A€AJBHOTO IIPaBOBOTO
piLlIEHHs B 3MICTI CUTyalii IPaBOBIAHOCUH, TOOTO B )KUTTEBUX
peaiisix;

— BIJIMOBIISIETBCS BiJi HOMIHAJILHO-3aKOHO/IABUOTO CIIPHIA-
HATTS IIpaBa Ha KOPUCTH iHIMBITyaIbHOTO.

MARTIE 2015



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HALMOHAJIbHBII FOPUTAYECKHUIT KYPHAJL: TEOPHSA 1 ITPAKTUKA » NATIONAL LAW JOURNAL: TEORY AND PRACTICE

Cnncox BUKOPUCTAHOI JiTepaTypu

1. buuko A.K. ®eHomen ykpaiHChKOI iHTemNireHmii: crpoba
ek3ucTeHIiaasaoro gocaimkenns / A.K. buuko, 1.B. buuko. — K. :
Ocgira Ykpaiuu, 2014. — 199 c.

2. Borronne A. Yremenne ¢unocodueii / A. ne borronzme. —
M. : Dkemo, 2014. — 384 c.

3. Tosin 1. ®dinocoderki migBagMHU MCUXO(I3UIHOTO 3aKOHY
Oexnepa / 1. Tosu // Bicunk Yepkackkoro yniepcurery. Cepist
«®Dinocodisy. —2011. — Bum. 210. — C. 17-24.

4. Tpomascbka B3a€MOJIS SIK SK3UCTEHIIS JEMOKPAaTUYHOTO
cycrinbersa // Tpomajicbka B3a€MOJis SIK CK3UCTEHIIis IEMOKpATHY-
HOTO CYCIIJIBCTBA : Marepialil HayKOBO-TIPAKTHYHOI KOH(EpeHIii
(KwuiB, 13 xostHst 2013 p.) / pex. xon.: H.O. YyraeHko Ta iH. ; ymo-
psan. T.B. Ilpusanxo. — K. : Han. akaz. ynp., 2013. - 338 c.

5. Keepxerop C. Umn — wmu. ®parment u3 xusan / C. Koep-
kerop. — CII6. : U3n-Bo Pycckoit Xpucruanckoit I'ymanntaproit
Axanemnu «Amdopar, 2011. — 253 c.

6. Macnos B.B. ®unocodus: n3ydeHne u monnmanue : [yqeo.
nocobue aist cryaentos] / B.B. Macnos — K. : Crans, 2014. — 88 c.

7. Menbpauk B.B. ComianbHi BUMIpH €K3UCTEHINAIB JIFONICH-
xoro Oyrrs / B.B. MenbpHuk. — Cnos’sHcbk : Maropin b.1L,
2012. -366 c.

8. IlepueB A.B. Mononoii Scniepc: poxaeHuE dK3UCTCHLIUA-
nu3Ma u3 nensl neuxuarpun / A.B. [epues. — CII6. : U3n-Bo Pyec.
XpHUCTHAH. TyMaHUT. akagemun, 2012. — 340 c.

9. Haruterrna A K. @unocodus B KynbType: akTyallbHbIE KOH-
tekcTbl / A.K. Yameirun. — X. @ Jluzgep, 2014. — 356 c.

10. IlleByenko C.JI. ABTEHTHYHICTH JIIONCHKOTO OYyTTS Y
¢inocodii exsucrenmiamizmy / C.JI. IlleBuenko. — K. : Im-T
¢inocooii im. I.C. CxoBoponn HAH VYkpainu, 2012. — 205 c.

11. Inpenrep I.O mecte npasa B QpyHJaMEHTAIBHOI OHTO-
norun Mapruna Xaiinerrepa. K pannum uccienosanusm Bep-
Hepa Maiixodpepa. Kommenrapuii. I. lnpenrep: naet nu GpyH-
namMeHTajabHas oHTosorust Gynaament aist npasa? / I [lnpen-
rep // Ilpobnemu dimocodii nmpasa. — 2008-2009. — T. 6-7. —
C. 25-41.

12. Acnepc K. Hume u xpuctuanctso / K. fcnepe ; mep.
c Hem. T.1O. bopopnait. — M. : Meauym, 1994. — 307 c.

MARTIE 2015

15



JURNALUL JURIDIC NATIONAL: TEORIE $1 PRACTICA * HALIMOHAJIBHBIA FOPHTAYECKHUIT KYPHAJL: TEOPHSA 1 ITPAKTHKA » NATIONAL LAW JOURNAL: TEORY AND PRACTICE

KOHCTUTYHUOHHOE U MYHUILIUITAJIBHOE ITPABO

VK 347.97/.99

3AKOHOJIATEJIbHBIE HOBEJLJIBI O CYIOYCTPOMCTBE
U WX BJIUSAHUE HA MPEJIEJBI CYAEBHOM BJIACTA

Oabra UBAHELL,
COHUCKaTeNb
HanuonaneHoit akagemMun npokypatypsl YKpanHbl

SUMMARY

The article analyzes the legislative innovations inserted in the new Law of Ukraine «On the Judicial Administration and
Status of Judges», with respect to the judicial administration and status of judges and their impact on limits of conducting of
judicial power. In particular, the features of the establishment and activity of the courts, including the Supreme Court of Ukraine,
independent evaluation of the professional level of judges are exposed, the guarantees of independence and inviolability of judges,
their rights and charges, as well as the procedure for appointment to office of judge are highlighted. Special attention is paid to the
compliance of legislative amendments to the Constitution of Ukraine and European standards.

Key words: judge, court, limits of judicial power, legislative innovations, judiciary reform, European standards.

AHHOTALUS
B crathe mpoananu3upoBaHbl 3aKOHOAATEIbHBIE HOBAIMH, 3aKPEINIEHHbIE B HOBOM 3akoHE YKpauHbl «O Ccym0yCcTpoHCTBE U
cTaryce cynei», OTHOCHTEIILHO CyA0yCTPOWCTBA, cTaTyca Cy[Aei M MX BIHMSHUS Ha IPAHUIIbI OCYIECTBICHHUS CyAeOHON BIacTH.
B wacTHOCTH, pacKpBITHI 0COOEHHOCTH CO3AaHMS U AESTEIBHOCTH CyI0B, B ToM unciie BepxoBaoro Cyna YkpanHbl, HE3aBHCHMOTO
OLIEHMBAHUS NMPOPECCHOHAIBLHOTO YPOBHS CyAbH, OCBEILEHBI FApaHTUN HE3aBUCUMOCTH U HEIIPUKOCHOBEHHOCTH CYJIEH, MX IpaBa
1 00sI3aHHOCTH, a TaK)Ke MOPSIIOK Ha3HAYEeHHs Ha TOJDKHOCTB cynbH. OTIeIbHOe BHUMAaHUE YIEJICHO BOIIPOCAM COOTBETCTBHS 3a-

KOHOZATENbHbIX U3MEeHEeHUH KoHCTUTYIMM YKpanHbl U €BPONCHCKUM CTaHAApTaM.
KuroueBble c10Ba: cynbs, Cya, Ipeaeisl CyneOHOH BIACTH, 3aKOHOJATeIbHBIC HOBAIMH, CyJeOHas pedopmMa, eBporeHcKre

CTaHJapTHI.

Bepxosublit CoBeT YkpauHbl IpUHAI 3akoH YkpauHsl «O0
obecrieueHnr paBa Ha CHpaBEUIUBBIA Cym» (1ajee — 3aKkoH)
12 ¢espans 2015 rona [1].

3aKOHO/ATENIbHBIM aKTOM 3aJI0JKEHBI IIPABOBBIE OCHOBBI
IUTSL TIPOBEZICHUST CyIeOHOM pedopMbl, KOTOpasi JOJKHA 00e-
crieynth 3(QGEKTUBHYIO 3alUTY TpaB U CBOOOJ Ipak[aH, HH-
TEPECOB IOPUIUUYECKUX JIUI] B CYIeOHOM HOpsAKE, IpaKTHUe-
CKYIO peaJIM3alltIo IpaBa Ha CIIPABETUBBIN CY/I.

Leab cTaThu COCTaBISET OCBEIIEHNE OCHOBHBIX 3aKOHO-
JlaTeIbHBIX HOBEJUI B OTHOILEHUM YCOBEPLICHCTBOBAHUS I'Pa-
HUI] OCYILECTBIICHHS BIACTH, B TOM YHCJIE PACKPBITUH HU3MEHe-
HUH KacaTelbHO CYIOyCTpOMCTBa, cTaTyca Cylel, mopsiika ux
Ha3HaueHus1, 00beMa KOMIIETEHIIMU OPraHOB CyAeOHON BIacTU
T IL

3aKOHOM H3JI0KEHO B HOBOM peAakiy 3aKOH YKpauHBI
«O cynoyctpoiicTBe U cTaryce cyaeil», a Takxke BHECEHBI U3Me-
Henust B Kogeke YkpauHbl Ipo aJMHUHUCTPATUBHBIC ITPaBOHA-
pyueHusi, Xo3sIMCTBEHHBIN MpoLecCyaabHbI KOAEKC YKpau-
HBI, [ parknaHckuii npoueccyanbHbli Kojeke Ykpaunsl, Kogeke
aJIMUHHCTPATUBHOTO CYJONPOM3BOACTBA YKPauWHbI, YTOJOB-
HBIM TpOLECcCyaNbHBI KOJEKC YKpPaWHBI, 3aKOHBI YKpauHbI
«O Bslcmeii pazne roctunum», «O 10CTyIe K cyneOHbIM pelle-
HUsAMY, «O cyneOHOM cOopey.

Taxxe 3akOHOM BHECEHBI M3MEHEHHS B 3aKOH YKPauHbI
«O Pernamente BepxoBHoii Pasibl YkpauHbD» B acIeKTe OIpe-
JIeNICHHs TIOpsAZKa Ha3HAueHHs WIEHOB Bwiciiell pajpl 0CTH-
LMY U NPUOCTAHOBIIEHHUs MX IOJHOMOYMM, MOpPs/IKAa paccMo-
TpeHust BepxoBHoli Panoil YkpaunHbl BOIpPOCOB O IEpEBOE
CyIbH, N30paHHOTO OECCPOYHO, B CY TOTO K€ YPOBHS, B CYA
HU3ILIEr0 yPOBHS WIH YBOJIbHEHUS Cy/bU.
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3aKOHO/IATCIIFHBIM aKTOM OBLIM PAacIIUPEHBI IIpaBa TPpax-
JIaH KacarellbHO TapaHTHH paBeHCTBA WX Mepel 3aKOHOM WU
CYJIOM, TJIACHOCTH, OTKPBITOCTH CyJAeOHOro Tpoiiecca, 00s13a-
TEIBHOCTH BBIHECCHUS CyIeOHBIX PEeIICHHI, HOPMHPOBAHO II0-
PSIIOK HETIPEIB3STOTO PaCIpeACIICH s CyIeOHBIX JIeI.

CoracHO MEXIyHApOOHBIM CTaHAAPTaM YpPEryIupoBaH
BOIPOC 00pa30BaHUs CyNOB, Ha3HA4YCHHMS CyAeil Ha aaMHHH-
CTpaTHBHBIE JOJDKHOCTH, ONITUMHU3AIMU COCTaBa CyIed M HX
JEeATebHOCTH. B 4acTHOCTH, YCTaHOBJICHO, YTO OPTaHbl HC-
HOJTHUTEIIFHON BITACTH HE MMEIOT BIIHMSHHUS Ha TIPOLEIYPBI CO3-
JaHUsI CYIOB M ONIPE/ICIICHHs] B HUX KOJIMYECTBa Cylel, yMeHb-
IIEHO KOJINYECTBO aAMUHUCTPATUBHBIX JODKHOCTEH B CyJax U
COCTaB CyJIell B COOTBETCTBUU C PEaIbHOM HATPy3KOM.

3aKOH YTOYHHJI M YCHJIMIJI TAPaHTHU HE3aBUCHMOCTH M He-
IMPUKOCHOBEHHOCTH CyZIeH, X MpaBa U 00s3aHHOCTH. JJaHHBIM
aKTOM TIPEXyCMOTPEH HOBBIN TEKCT NPUCSATH CYJbU, YCTAaHOB-
JIeHBI OoJiee Mpo3pavHble MOPSIOK Ha3HAYSHUS Cy/IbU Ha JIOJDK-
HOCTB, a TAK)XE MPOLEAYPhl 0TOOPA KaHUIATOB, OTOOPOUHOTO
U KBAIH()UKAIIMOHHOTO HSK3aMCHA, ITOATOTOBKA M OOy4YeHHE
KaH/UJIaTOB Ha JIOJDKHOCTB CYJbH, HOPMHPOBAHO IMPOLEAYPY
n30paHus cyJeit 6ecCpovHO U MX TMEPEBOJL B IPYTOi Cy/I, KOTO-
PBIC JTOJDKHBI IPOXOIUTH TOJIBKO HAa OCHOBE KOHKYpCa.

3aKOHOM pPErTaMeHTHPOBAHO HE3aBUCHMOE OIICHUBAHHE
npo(heCCHOHAIBHOTO YPOBHS CYIbH, OT PE3YyJIETaTOB KOTOPOTO
Oyzer 3aBHCeTh ero Oyaymas Kapbepa, a TakkKe 4eTKO OIpe-
JIeTICHbl OCHOBAaHWS M TIOPSIIOK OCYIIECTBICHHS JUCLHUILIH-
HAapHOTO MPOU3BOJACTBA KAacaTeNbHO CyAei, BHEIPEHO BOCEMb
BUJIOB JIMCIMIUTMHAPHBIX B3bICKAHHUH, ONpPEICTICHbl YSTKHE
CPOKH MPUBIIEYCHUS Cy/Ieil K OTBETCTBEHHOCTH M CPOKH ITOTa-
IIEHHS JUCLUIUINHAPHBIX B3bICKaHUH. [Ipu 3TOM ycTaHOBIEHBI
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TapaHTHU 3aIIUTHI IPaB CyJed M COCTA3ATENbHOCTH B JHUCIH-
IUIMHAPHOM B3bICKaHUU. 3aKOHOM BHECEHBI U3MEHEHHUS B Opra-
HU3aLHUIo ¥ NOpsaok GopMupoBanus Briciieli kBanndukam-
OHHOI KOMHCCHUH CyJiel YKpauHbl, KOTOpasi OyJeT I1eHCTBOBaTh
B COCTaBe KBAIM(HUKAIMOHHOW M JAUCHMILIMHAPHOW Iajar, u
YTOYHEHBI TpeOoBaHus K wieHam Komuccun, ux npasa u 00s-
3aHHOCTH, OPTaHM3aLMs JSSITEIBHOCTH U 00ecIeueHHe.

A. ®unaros, 3amectutens [ aBsl Aamunuctpanuu [pesu-
JIeHTa YKpauHbl, OTMETHII, YTO OCHOBHBIE TIOJIOKEHHMST Hapado-
TAHHOTO KOMIUIEKCA 3aKOHOIPOEKTOB KacaloTcs CTaTyca CyleH,
orbopa cyzel, KOTOpbIe JOJKHBI CTaTh MAKCUMAJIbHO [IPO3pad-
HBIMH M MaKCHMaJbHO OOBEKTHBHBIMH. BBomsTCS mpo3pad-
HBIC KOHKYPCHBIE MPOLEIYPbI, MAKCUMaJIbHAsl ITyOIUYHOCTD,
BKJIIOYAsl KaK Ha3HAueHUE Cy[el Ha JOJDKHOCTb BIIEPBBIE, TaK
W TIepexof Cylei ¢ OIHOro cyda B Apyroi. Jlo ceromusiuHe-
TO JIHS 3TH IIPOLECCHI MIPOXOAMIN 1O JOCTATOUYHO Pa3MBITHIM
KPUTEPHSAM, YTO OTKPBIBAJIO MYTh K MOJIUTUYECKOMY BIMSHUIO
Ha CyIeOHYIO0 CHCTEMY, MAaHUTTYJSIUH pa3HoOro poxa u T. 1. OT-
JIeJIbHOE€ BHUMAaHHUE B 3aKOHOIIPOEKTE, 10 MHeHHI0 A. duiaro-
Ba, OTBEJICHO BOIPOCY O IUCLMIUIMHAPHON OTBETCTBEHHOCTHU
Cy/ield, KOTOPYIO 3HaYUTEIHHO YCHITHIH [2].

Kak oTMeTnn HavyanbHUK [JIaBHOTO HAy4HO-IKCIIEPTHOTO
ynpasienus BepxosHoit Pagsl Ykpaunel B. . bopaeHiok B
BBIBOJIC Ha MPOEKT 3akoHa YkpanHbl «OO0 obecrieueHHu mpa-
Ba Ha CHPaBEIIMBLIN CyI», B IPOEKTE Oosiee eTanbHO, 4eM B
neiicTByromeM 3akoHe Ykpauhbl «O cyqoycTpoiicTBe U crary-
ce cyeiD», perylmpyoTcs BOIPOCH KBATH(DUKAIMOHHOH arTe-
CTAllU U JIUCHUIUIMHAPHON OTBETCTBEHHOCTH cyaed. B yact-
HOCTH, B IPOEKTE OIPEIEIISIFOTCS JOCTaTOYHO YETKUE OCHOBBI
JUTSL TUCIHMIUIMHAPHONW OTBETCTBEHHOCTH CYIBH H IIPELYyCMO-
TpeH OoJiee IUPOKUIT CIIEKTP aAMUHNACTPATUBHBIX B3bICKAHUIM,
KOTOpBIE€ MOTYT OBbITh NPUMEHEHbI. CUMTaeM 3TO MpPEeUMYIIe-
CTBOM JIAHHOTO MIPOEKTA B CPABHEHUH C JIEHCTBYIOLINM 3aKOHO-
JIATEIbCTBOM O cyoycTpoicTse. [Ipoekt ycranarnuBaer 6onee
CJIOXKHYIO (B CPABHEHUU C JEUCTBYIOIIUM 3aKOHOJATEIbCTBOM)
cucreMy OTOOpa KaHAWAATOB HA JIOJDKHOCTBH CYIBH, KOTOpast
BKJTIOUAET B ce0s1 1B IK3aMCHA U 00s13aTebHYI0 12-MeCIYHyI0
HOArOTOBKY KaHauzaara B HanumonanbHol mikone cyneil Ykpa-
uHbl. HemocTaTok Takoro mopsiika B TOM, YTO OIPE/IeIICHHAs
JacTh KaHJUJATOB, KOTOPBIE Y)KE YCIICIIHO CAATH dK3aMEH, 110
pe3ysbraTtaM MOArOTOBKH MOTYT He C/IaTh KBAJTM(HKAIIMOHHBIN
9K3aMeH, YTO JIMIIAET UX MpaBa ObITh HA3HAUYCHHBIMH Ha JJOJDK-
HOCTb. B pesynbrare 9TOro Tparsl rocygapcTBa Ha MOATOTOBKY
9THUX JIUI He OyIyT aBaTh IOJIOXKUTEIBHOIO pe3ynbrara [3].

Kak ykazaHo B Pa3bscHUTEIBHON 3amiCcKe K TPOEKTY 3a-
koHa Ykpaunbl «O0 oOecrieueHHH IMpaBa Ha CIPAaBEIUBBINA
CyI», KIIIOUEBBIM 3a[JaHUEM IOCyAapcTBa B cdepe MpaBoCynust
Ha CErofiHsl €CTh NpOBeleHHe CyneOHOH pedopMbl, KOoTOpas
cMmoria Obl o0ecrednTh 3Q(HEKTUBHYIO 3aIIUTY TPaB U CBOOOT
rpak/iaH, HHTEPECOB I0PUANYECKUX JIULL B CyIeOHOM MOPSIKE,
MPAKTHIECKYIO peali3alyio IpaBa Ha CIpaBeIuBhIi cyn. Oc-
HOBaMH I'OCYAAapCTBEHHOI MOJUTUKN OTHOCHUTENIBHO IpaBa Ha
CIPaBEAIMBLIN Cy/l IOKHBI CTaTh JOCTYIHOCTb Cy/a, FOPHIH-
YeCcKoe OIpeeieHHe, OTMHAKOBOCTh CyIeOHON MPAKTHUKH, OT-
KPBITOCTh CyIeOHBIX peleHuid, obecreueHne He3aBUCUMOCTH
cyna [4].

Peanuzanust 9THX NPUHIUIIOB BO3MOXKHA Yepe3 OTpax-
JIeHHe 0TOOpa Cyneil OT BIUSHUSA CYOBEKTHBHBIX (haKTOpOB,
UCKJIIOUEHUS] BO3MOMKHOCTH HE3aKOHHOIO BJIMSHMS Ha pac-
CMOTpEHHUE JIel, OYMIIEHUE CYIeHCKOro KOpIyca OT Hempo-
(heccroHANBHBIX Cy[eH 1 CO3IaHus ICHCTBEHHBIX MEXaHU3MOB
[PeIOTBPAILEHUS] KOPPYIILIUH.

[IpaBocyaue 1o cBoel CyTH ONpenersieTcsl TaKUM JIHIIb
IIPY YCIIOBHMHM, YTO OHO OTBEYACT TPEOOBAHUSAM CIPABEATHBO-
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¢t 1 obecrieunBaet 3(PPEKTHBHOE BO3OOHOBICHUE HAPYIIICH-
HBbIX 11paB. BeiBoabl Bepxosuoro Cyna YKkpanHbl OTHOCHTENIBHO
NIPUMEHEHUS] HOPM ITpaBa CTaHyT 00s3aTeIbHBIMU IS CyObeK-
TOB BJIACTHBIX IOJTHOMOUH, a Cy/bl OyIyT X YUUTHIBATH, YTO
o0ecreunT OlMHaKOBOE IPUMEHEHHE HOPM IIpaBa.

Tak, x npumepy, A. AHIPYIIKHUB CPeI IMO3UTHUBHBIX HO-
BEJIT OTMEYAET:

1) KOHKYpCHBII TOPsIOK 0TOOpa Cy/el Ha BCE NOKHOCTH;

2) y4er B Kapbepe Cy/IbH €ro MpeblIyiell e TeTbHOCTH,
pasHoIUIaHOBasi HHPOPMAIHSI O KOTOPOH OTOOpa)keHa B JOChE
CyIbH;

3) BBeICHNE CHCTEMBI PETYISIPHON OLIEHKH CyJIeH pa3HBIMH
CcyObeKTaMu, B YaCTHOCTH, NPEICTABUTENIMU OOIIECTBEHHBIX
OpraHu3alyii BO BpeMsi MOHUTOPUHTA CyI€OHBIX IPOLIECCOB;

4) ycuieHHe COCTA3aTeIbHOCTH JTUCHUILTHHAPHON Tpolie-
JIypbl U BHEAPECHUSI LIECTH AUCIUIUTMHAPHBIX B3bICKaHUI BMe-
CTO TETEPEIHUX JBYX;

5) obecnieueHue MPsSIMOTO OTPOTECTOBAHUSI PEIICHHUH BbIC-
mux cynoB k BepxoBnomy Cynmy W pacuipeHue OCHOBaHHUN
JUTSL TAKOTO OTIPOTECTOBAHUS;

6) YIPOIIEHUE CHCTEMBI OPTaHOB CYIEHCKOTO CaMOYyIIPaB-
JICHHS, Che3J1 cyed OyaeT OpMUpPOBATHLCS HE B LIEHTPE, a CHH-
3y — cOOpaMu COOTBETCTBYIOLIUX CYIEH;

7) TpenocTaBieHHE BO3MOXXHOCTH KaXKIOMy BECTH HeE
TOJNBKO ayluo-, a TAaKXKe BHUJEO3alUCh CYAeOHBIX 3acemaHui
6e3 crenuanbHOrO pa3pelleHus Cy/a, BKIIIOUEHUE B PEECTp Cy-
JeOHBIX PEIIeHUH TEKCTOB BCeX CYHEOHBIX PEIIeHUH M Jaxe
OT/IEJIFHOTO MHEHHS CyAeH.

HecMmoTpst Ha MO3UTHUBBI, IO MHEHUIO CHEHUAINCTOB, 3a-
KOH COXpaHseT 3aBUCHMOCTh Ka)XJIOTO Iara B Pa3BHTHH Ka-
pBhEPBI CyIbM OT MOJUTHYECKUX OPraHoB, XOTS YYaCTHHKU
[apJIaMEHTCKOI KOAIMIUK YeTKO 3a(MKCUPOBAIU CBOKO 00f-
3aHHOCTH OTCTPAHUTH MOJUTUYECKHE OPraHbl OT pa3pereHus
BOIIPOCOB Kapbepbl CyAbU, HO HE UCIIOJIHHIIH €TO.

DKcnepTsl 00palaloT BHUIMaHUE Ha YIPO3Y HEKOTOPBIX HO-
JIO)KEHUH JTaHHOTO 3aKOHA, KOTOpHIE:

1) ocraBmstor 3a [lpe3uneHToM YKpauHbI MOJTHOMOYUS,
KOTOpBIE He npeaycMoTpensl KoHctuTynuend YkpauHsl U 1al0T
BO3MOKHOCTB BJIHMSITH Ha CYIBl M CyIeH: MMOJTHOMOYHS JIMKBH-
JIIPOBATh CyIbl, IPUBOAUTL CyA€H K HpHCATe, MOANMCHIBATH
UX YIOCTOBEPEHHS, IEPEBOIUTH CYJIEH ¢ OHOTO CyAa B APYroi
(0 Topu3oHTANN);

2) nanenstor [IpesuneHta YKpauHbl JOMOTHUTEILHBIMU
ITOJTHOMOYHSIMH, KOTOPBIX y HEro paHbllle He ObLIO, — IOJIIH-
CBIBAaTh YAOCTOBEPEHHMSI TPEACEAATENSIM CY/IOB M UX 3aMECTH-
TeJISIM, K N30MPaHUIO KOTOPBIX OH HE MMEET HUKaKOro OTHO-
LICHUS;

3) ocrapmsioT 3a BepxoBHoit Pamoit Ykpauns! momHOMOUHs
MepPeBOANTh CyAel, 4To He mpeaycMmorpeHo Koncrturynwmeit
YKpauHBbl, a 32 MapIaMEHTCKUM KOMHUTETOM — pacCMaTpUBaTh
9TH BOIIPOCHI, a TAK)K€ BOIIPOCHI 0 OECCPOYHOM M3OpaHUHU Cy-
JIbM Ha CBOEM 3aCEIaHuM.

Taxxe 3akoH He ompenelsieT YCIOBUM Ul OTKasa Cylbe
B OeccpoyHOM M30paHMU WM MEPEBEICHHUHN; COACPKHUT OYCHb
«rubKkue» GOopMynsl ISl YBOJIBHEHHUS CyAed 3a HapylleHHe
npucsry. Bee 910 MOryT HCIONIB30BaTh, YTOOBI JIEPXKATh CYIBIO
Ha «KOPOTKOM ITOBOJIKE» MOIUTHYECKOH JOSITBHOCTH.

DKCIEepThl 3asBISIOT, YTO IJIABHOW IENbI0 CyaeOHOU pe-
(opMBI, BMECTE C MPEOIOJICHUEM KOPPYIIHMHU, JOJKHO CTaTh
YCTAQHOBIICHHE W T'apaHTHPOBAHUE HE3aBUCHMOCTH CyHeOHOU
BETBU BIACTH. Beab 3aBUCHMBIE OT IOJUTHYECKHUX BIMSHUI
Cy/lbM HE CMOTYT NPUHUMATh MPABOCYIHBIC U CIIPaBEINBbIC
penIeHus, ¥ COOBITHS OHOTOANYHON TaBHOCTH B YKpaWHE SIB-
JISIFOTCS 9TOMY HOITBEPIKACHHEM.
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Oco0eHHO aKTyalIbHBIM B YCIOBHUSIX COXPAHEHUS BIMSHUS
3aKOHOATEIBHON W HMCIIOJIHUTENILHON BJIAaCTH HA CyJEOHYIO
SIBISIETCST oOecIreueHre OOIIEeCTBEHHOTO KOHTPOJS 3a Kade-
CTBOM HCIIOJIHCHHMS MHHLMHMPOBAaHHBIX IIpesumeHTom VYkpa-
WHBl U3MEHEHUH, YTOOBI MUHUMHM3UPOBATh OTPULIATEIIHHBIC
rnocnencTsus [5].

Kak ormeuaer A. IloptHOB, pykoBoautens WHctutyTa
MpaBOBBIX pedopM, OCHOBAHUS JUIS IPUBJICYCHHUS K TUCIIH-
IUTMHAPHOH OTBETCTBEHHOCTH SIBIISIIOTCS YPE3BBIYAiHO pas-
MBITBIMH M TaKUMH, YTO HE MCKIIOYAIOT UX HEOTHO3HAUYHOH
TPaKTOBKH, & TAaK)K€ BO3MOXXHOCTH CaMOBOJIBHOTO IIPUBIIE-
YeHUs cyledl K TUCHUIUIMHAPHON OTBEeTCTBeHHOCTH. Hampu-
Mep, B COOTBETCTBHUH cO CT. 92 3akona Ykpaunsl «O cynoy-
CTPOMCTBE U CTaryce Cyael» Cylbsi MOXKET ObITh MPUBJICUEH
K JUCIHIUIMHAPHONH OTBETCTBEHHOCTH 32 3HAYUTEIBHOE Ha-
pyLIeHHE HOPM NPOLECCYalbHOro Npasa MpH CBEPLUICHUN UM
MIPaBOCY/IHSI, UTO CJIEIa]I0 HEBO3SMOXKHBIM JIJISl yYACTHHUKOB CY-
neOHOTOo IIpoLiecca peain30BaTh JaHHBIE UM IPOLECCyaIbHbIE
IIpaBa M BBINOJHEHUS MPOLECCYyalbHBIX 0043aTeNbCTB, WIN
e 3a HapylleHue 3acajl NIaCHOCTH U OTKPBITOCTH CyaeOHO-
ro mpolecca, HapylleHHe 3acajl PaBHOCTH BCEX yYaCTHUKOB
mpolecca epes 3aK0HOM H CyIO0M, COCTA3aTeIbHOCTH CTOPOH
1 cBOOO/IBI B IPEJOCTABICHUH UM CYJly CBOMX JI0KA3aTelIbCTB
1 B IOKa3bIBAHMH IIE€PE] CYIOM UX YOCAUTEILHOCTH [6].

O003Ha4YeHHbIC HApYIICHHSI SBISIOTCS HACTOJBKO 0000-
LICHHBIMH 110 CBOEMY COJICPIKaHUIO, YTO, MO JKEJIAHUIO, JIIO-
0011 IOCTYIIOK CYIbM MOXKET OBITh PAaCIeHEH KaK JUCIHILIN-
HapHOE NpaBOHApyLICHHUE.

CornmacHo ¢ mpaBoBoil nosumueil KoncTuTynnonHoro
Cyna YkpauHBl NPHHIUII TIPABOBOW OIPEIEIEHHOCTH O3Ha-
YaeT, YTO OTPaHUYEHHE OCHOBHBIX IIPAB YEJIOBEKAa M I'Paxk-
JTAaHMHA U BOIUIOIICHUE 3TUX OTPAaHMYCHHH Ha MpaKTHKE J0-
ITyCTUMO JIMIIb IPU YCIOBUU 00eCTIeUeHUs TPEACKa3yeMOCTH
IIPUMEHEHUS [IPABOBBIX HOPM, YCTAHOBJIEHHBIX TAKHUMH OTpa-
HUYCHHUAMHU. 3HAYUT, OrpaHUYCHHE JIOO0ro IMpaBa JIOJKHO
OCHOBBIBATHCSI Ha KPUTEPHUSX, KOTOPBIE AJyT BO3MOKHOCTh
0Cco0U OTIENUTH NIPABOMEPHOE MOBEACHUE OT IMPOTHUBOIIPAB-
HOTO W IPEIBUJETh IOPUIMYECKHE MMOCIEICTBHUS CBOETO IO-
BeneHus [7].

Y. 2 c1. 93 3akona Ykpaunsl «O Cyn0yCcTpOMCTBE U CTaTy-
ce cynei» onpezaenseT 0COOCHHBIH MOPSAIOK TOAa4YH KaI00bI
OTHOCHUTEIHHO MOBEJCHUS CYIbH, KOTOPast MOXKET CTaTh CIIeI-
CTBHUEM JUCUUIIINHAPHONW OTBETCTBEHHOCTH CyAbH [1].

CyILIHOCTh CIEAYIONIMX W3MEHEHHH COCTOMUT B TOM, YTO
rpaJaHe BIPaBe IT0JIb30BATHCS TAKHM IIPABOM JINYHO WU
yepes aABoKara, OpUANYECKHUE JTUIA — HCKIIOUNTEIBHO Yepe3
aJIBOKaTa, OpTraHbl rOCYJapCTBEHHOW BJIACTH U OpraHbl MECT-
HOTO CaMOyIIPaBIICHHUS — Yepe3 aJBOKaTa WK IPOKypopa.

TaxuM 00pa3oMm, IOpUIMYECKUE JHIA, OPTaHbl TOCyAap-
CTBECHHOH BIIACTH W OpraHbl MECTHOTO CaMOYIIpaBJICHUS
(akTHYECKH OrpaHHYECHBI B KOHCTUTYIHOHHOM IIpaBe Ha 00-
pauienue, koropoe 3akpereHo B cT. 40 Konctutyuun Ykpa-
WHBI, KOTOpas 3aKpernuia, 4YTo BCe UMEIOT IPaBO HAIPaBIIATh
VH/IMBUIyalIbHbIE HIIM KOJUIEKTUBHBIE ITMChMEHHBIE o0Oparie-
HUS WIN JTMYHO 00pamarscsi B Opranbl TOCyAapCTBEHHOMH Biia-
CTH, OPTaHbl MECTHOT'O CAMOYIIPaBJICHHS U K JOJDKHOCTHBIM U
CITY’>K€OHBIM JIMI[aM 3THX OpraHoB [8].

CornacHo 4. 2 cT. 64 Konctutyuun YKpanHbBI COOTBET-
CTBYIOLIlEE KOHCTUTYLIMOHHOE TPaBO HE MOXET OBITh Orpa-
HUYEHO HH TIPU KaKUX 00CTOSATENbCTBAax. B aTOM ke cirydae
3aKOH yCTaHaBIMBAET OIPAaHMYCHHE COOTBETCTBYIOLIECTO
KOHCTUTYLIMOHHOTO TpaBa, MOCKOJbKY CBS3BIBAET €ro ¢ Ha-
JIUYUEM BOJEU3BSBICHHEM IPYroro JIMIA — aJBOKaTa WIH
MPOKypopa, 03 HAJIM4KsI KOTOPBIX JaHHas Kao0a HE MOXKET
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OBITH IepelaHa HeMOCPEACTBEHHO Ha PACCMOTPEHHE AUCIIH-
IUIMHAPHOTO OpraHa.

B cooTrBercTBuum ¢ 4. 4. 2 1 3 ct. 22 Koncrurynun Ykpau-
HBI KOHCTUTYLIHOHHBIC IIPaBa ¥ CBOOOIbI TapaHTUPYIOTCS U HE
MOTYT OBITb OTMEHEHBI; IPU MPHUHATHU HOBBIX 3aKOHOB WJIN
BHECEHMS N3MEHEHUH K JIeHCTBYIOLIMM 3aKOHAM He J0IycKa-
eTCsl CyXKEHHUe colepKaHus U 0o0beMa CyIIECTBYIOIIMX IpaB
u cBobox. Kax ormerun Koncturyunonusiii Cyn YkpauHsl,
Cy)KEHHe CcoJepKaHUsl 1 00beMa MpaB U CBOOO SIBISETCS HX
OrpaHMyYeHHEM. B TpaguliMOHHOM NOHUMAHUNU €ATENbHOCTH
OTIpE/ICTSIONIMMHU TTOHATHAMH COAEpKaHUA TpaB U CBOOOL
YeJIOBEKA SBJISIFOTCS YCIIOBHUS, KOTOPBIE COCTABIISAIOT BO3MOXK-
HOCTb 4eJIOBEKa, HEOOXOANMBIE AJIS yAOBICTBOPEHUSI TOTPEO-
HOCTeH ero cyuecTBoBaHus U pa3Butus. OO0beM IpaB 4elo-
BEKa — 3TO MX CYUIHOCTHOE CBOHCTBO, KOTOPOE BBIPAKEHO
KOJIMYECTBEHHBIMHU OKa3aTeIsIMH BO3MOKHOCTEH uenoBeka,
KOTOPBIE OTOOPaXKEHbl COOTBETCTBYIOIUMHU IIPAaBaMU U KOTO-
pBIC SIBJISIFOTCSI HEOTHOPOHBIMH M 001uMHE [9].

Kpome Toro, HeoOXO0AMMO YYHMTBHIBaTb, YTO TaKOE IIpe-
HKJIEBPEMEHHOE H3YUEHHUE >Kalo0 Ha JESITENbHOCTb cynei
CO CTOPOHBI MPOKYpPaTyphl SBISIETCS CBOEro poxaa (hopmoit
KOHTPOJISL HaJl AESTEIbHOCTBIO Cy/el, YTO B COOTBETCTBHH C
npasoBoil nosunueit Koncrurynuonnoro Cyna YkpauHbl He
COIJIACOBBIBACTCS C MOJOKEHUAMU KOHCTUTYIIMHN YKpauHBI.

ITonoxenwue 4. 2 ct. 53 3akona Ykpaunsl «O cyqoycTpoi-
CTBE U CTaTyce cyaei» MpeaycMaTpuBaeT BO3MOXKHOCTH Ile-
peBona cyzieit B Apyroi cya 6e3 X Ha TO COINIACHs, TO €CTh
B NPUHYXKJIAIOLIEM MOpPsJIKE, B YaCTHOCTH, B Ka4eCTBE AUC-
LUIUTMHAPHOTO B3bICKAHMS.

B cBs3u ¢ 3TUM CTOMT OTMETHUTB, YTO B COOTBETCTBUU C
4. 1 KonBenunn MexayHapoaHON OpraHu3anuu Tpyda IMpo
oTMeHy npuHynutenbHoro tpyaa Ne 105 (KonBenuust paru-
¢unupoBana 3akoHOM YkpauHbl OT 5 okTsi6pst 2000 roma)
KKl wieH MexayHapoaHOW opraHu3anuu Tpyaa, KOTo-
pelii parudunuponan 3ty KoHBeHUHIO, 0053aH OTMEHHTH
MIPUHYAUTEIBHBIA MM 0053aTeNbHBIA TPYI U HE YIaBaThCS K
pas3nu4HOi ee popme, B UaCTHOCTH, B Ka4eCTBE CII0Cc00a Moj-
JepKaHus TpyHoBoH aucuurinasl [10].

B coorBercTBumn ¢ monoxennem 4. 1 ct. 2 KonBeHuuu
MexayHapoaHOil opraHu3aluy TpyAa O MPHUHYIUTEIHLHOM
unu o6sa3arenbHoM Tpyae Ne 29 00s3aTenbHblil nin NIpUHYAU-
TEJILHBIN TPY[ 03HA4YaeT JII00YI0 paboTy HIIH CITyKOy, €CIi ee
TpeOyT OT JIF0OOT0 JIMIA MOJ YIPO30i Pa3InYHOro Hakasa-
HUS U JUIS KOTOPOH 3TO JIMIO HE IPEII0KUWIO J0OPOBOILHO
cBom yciyru [11].

Kpome toro, ananus TpyoBOro 3akoHOJaTeNbCTBA YKpa-
uHbI (cT. cT. 32—34 Konekca 3aKOHOB O TpyZAe YKpauHbI) Ipej-
yCMaTpHUBAET, YTO MEPEBO PaOOTHHKA Ha IPYTYIO paboTy 10-
MyCKaeTCs JUIIb MpHU ero cornacuu [12].

B sTOoM ciydae ycraHOBIEGHUE A Cyneil Takoro auc-
LUIUTMHAPHOTO B3BICKAHUSA, KaK MEpPEeBOA Ha JPYTyIO JIOJIK-
HOCTb, SIBIISICTCSI HUYEM JIPYTMM KaK JUCKpUMMHaLUEH.

Amnanus cr. 53 3akona Ykpaussl «O cy10yCTpOHCTBE U CTa-
Tyce Cylei» ompenernsieT BO3MOXXHOCTh IepeBosia Cyabu 0e3
€ro comiacus B Jpyroi cy B ciy4ae JUKBUAALUH, pEOPraHu-
3alUM WM IpeKpalleHus AesTenbHocTy cyaa. [lpu atoMm, eciu
TIOHATHUS «JIMKBHIALMA U PEOPraHU3alMA» IOHIATHBIC, TaK KaK
UX 3HAUCHHME PACKPHIBACTCSA B 3aKOHAX, TO YCTaHOBUTh, UTO
HMeeTCs B BUJLY I0J] TIOHSTHEM «IIpEeKpallleHHe JIesITeIbHOCTH
CyJla» He MpeJCTaBIseTcs BO3SMOKHBIM. OTCYTCTBHE YETKOCTH
B PacKpbITUHU ATOTO MOHATUS MOXKET IIPUBECTH Ha MPAKTHKE K
3JI0yHOTPEOICHUIO U HapyLIEHUIO IIpaB CyJeH.

Penakmwmeit ct. 38 3akona mpexycmoTpeHo, uTo Bepxos-
Hbelil Cyn YKpauHBI B CiIy4asix, MPEeAyCMOTPEHHBIX 3aKOHOM,
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MOXET paccMaTpuBaTh Jiejla KaK CyJ aneJISLHMOHHOW N
KaccaunoHHOH uHcraHuuu. Hanenenue BepxoBHoro Cyna
YKpauHbl TOJTHOMOYHAMHU KaCCAIMOHHOW MHCTAHIIMM HE CO-
IJIaCOBBIBAETCA C €r0 KOHCTUTYLIMOHHBIM cTaTycoM. B gact-
Hoctu, Koncturynuonnsiii Cyn Ykpaunsl B Pemenuu ot 11
Mmapra 2010 roga Ne 8-pm\2010 oTMeTHII, 4TO KOHCTHTYIIHOH-
HbIH cTtatyc BepxoBHoro Cyna YkpauHsl He IpeLycMaTpuBa-
€T HaJIeJICHUE €T0 3aKOHOJATeNIeM IIOJHOMOYUSAMH Kaccalu-
oHHOW nHCTaHIM# [13].

3HauYUTEIbHBIM IO3UTUBOM SIBJISETCSI UMIIEPATUBHOCTD BbI-
Bo10B BepxoBHoro Cyna YkpauHsl JUisl BCEX T'OCYIapCTBEHHbIX
OpPraHOB ¥ OPraHOB MECTHOI'O CAMOYTIPaBICHHS, UX JTOJKHOCT-
HBIX JIMLI, @ IJIaBHOE CY/I0B NEPBOM, aleJUISILIMOHHON U Kacca-
LMOHHON WHCTAHIIUH NIPU PACCMOTPEHUH UMH JIeJ U IPUHATHN
penieHuii. 10 OyAeT CIOCOOCTBOBATH OAWHAKOBOMY IpHUMeE-
HEHUIO 3aKOHO/IATENILCTBA MIPH CBEPLICHUH IPaBOCYAUs U 00e-
CIIEUUT EUHYIO CYJeOHYIO IPAKTUKY B OyIyILEM.

B coorBercTBUY ¢ 3aKOHOM B OIpEJICIIEHHOM CTENEeHH pac-
mupensl norHoMmouns Bepxosunoro Cyna YkpauHsl, B 4aCTHO-
CTH, yKa3zaHo, 4To BepxoBublil Cyn YKkpauHbl OCYIIECTBISET
MpaBoOCyAME B TOPSJIKE, YCTAHOBICHHOM IPOLECCYaabHbIM
3aKOHOM, U OCYIIECTBIISCT aHAIU3 CyIEOHOW CTAaTHCTHKH U
0000menne cyneOHON npakTuku. Takke BHECEHBI JIOTIOIHE-
HUs 0 TpeboBaHUM K cynbsiM BepxoBHoro Cyna Ykpaunsl. B
Y4acTHOCTH, cyabeil BepxoBHoro Cyna YKpauHbl MOXKET OBITh
CyIbsl, KOTOPBIH 10 pe3ynbTaraM KBalU(UKALMOHHOIO Olle-
HUBAHUS TOITBEPAWT CHOCOOHOCTh OCYHIECTBISITH HPABO-
Cy/iie B BBICIIEM CYJcOHOM OpraHe B CHCTEME CyA0B 00Ien
IOPUCAMKINY YKPaUHbI, UMEET OIBIT paboThl Cyabel HE Me-
Hee ISTHA/ATH JIET WIK UMEET HAy4YHYI0 CTENEHb, ITOIy4eH-
HYIO /10 Ha3HA4Y€HHUs Ha JIOJKHOCTb CYJIbU, U CTa)X HaydyHOMH
JIESTEIbHOCTU B 00JIACTH IIPaBa UM HayYHO-I1€Aarorn4eckon
NIeSITeTBHOCTH B 00JaCTH IpaBa B BBICIIEM YUeOHOM 3aBele-
HUM WIM BBICHIMX YYEeOHBIX 3aBEACHHSX, OCYLIECTBISIONINX
MOATOTOBKY CIIELUAINCTOB 00pa30BaTeIbHOM CTENEHU «Ma-
TUCTP», 10 Ha3HAYCHMS Ha JOJDKHOCTH Cy/bU HE MEHee IIT-
Hanamaru Jet [1].

B HoBOM 3akoHe mpeaycMoTpeHo, uto CyneOHyto nanary
BepxoBHoro Cyna YkpauHbl Bo3rmiaBisieT cekperapb Cyned-
HOW TayiaThl, KOTOPBIH M30MpaAEcTCsl HA JOKHOCTH CPOKOM
Ha AT JIeT 1o npeacrasieHuto Ilpeacenarens BepxoBHoro
Cyna YkpauHBl 1 0CBOOOXKIAETCSl OT TOJDKHOCTH [liteHymom
Bepxosnoro Cyna YkpauHsl.

B 3akone pacmupennsl nonHomouus Ilnenyma Bepxos-
Horo Cyna YKpauHbl: ObUIM JIOTIOJHEHBI MOJTHOMOYHS 0 yT-
BepxaeHuto [lonoxenus o HaygHo-koHCYnbTaTUBHOM COBETE
npu BepxoBHoMm Cyzne YKpauHBI U €r0 COCTaBE U yTBEPKIE-
HUIO COCTaBa PEJaKIIMOHHON KOJUIErny 0()UIIaIHLHOTO Ieyat-
Horo oprana Bepxosnoro Cyna Ykpaunsl. Tak, B 4aCTHOCTH,
B IIpeblaylIeH pelaKIMK 3aKOHA CY/bs BIIpaBe 00PaTUTHCS C
coobmienneM 06 yrpose ero HezaBucuMoctu B CoBeT cyneit
YkpauHsl, a 10 HOBOMY 3aKOHY — B OpPTraHbl CyJeHCKOro caMo-
yIpaBlIeHUs U IPAaBOOXPAHUTEIbHBIE OPIaHBL.

3aKoH paclIUpui HOPMY O TOM, YTO 3aJlep)KaHHUE CYIbHU
win n30paHue B OTHOLICHUH HErO MEphl IPECEUCHUS B BHE
COZIEpKaHMs 0] CTpa)kei MM JOMAIIHEro apecTa 0 MpU-
HSTHS OOBHHHTENBHOTO IPUTOBOpPA CYAOM HE MOXET OBITh
ocyuiecTBiieHO Oe3 coracusi BepxoBHoi#t Panbl YkpauHsl.
Taxoke ompeneseH CPOK B JiBa MeCsIa, IPU KOTOPOM CY/bsi
MOXET OBITh OTCTPAHEH OT JAOJIKHOCTH B CBSI3U C MPHBIEUE-
HHUEM K YIOJIOBHOM OTBETCTBEHHOCTH HAa OCHOBaHUM MOTUBH-
POBaHHOTO XoJaraiicTsa ['eHepaabHOTo MPOKypopa YKpauHsl,
4ero paHplle He ObLIO TIPEIyCMOTPEHO 3aKkoHOM. [Ipoenne
CpOKa OTCTPaHEHUs CyAbU OT JOJHKHOCTH B CBSI3U C IPUBIIE-
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YEHHEM K YTOJOBHOH OTBETCTBEHHOCTH OCYLIECTBIISIETCS B
TOM e MOpsJIKe Ha CpoK He Oosee ogHoro Mecsua. Cynps Ha
BpEMs OTCTPAHEHHS OT JOJDKHOCTH JIMIIAETCS TIpaBa Ha MOy~
YeHUe AOIUIAT K JODKHOCTHOMY OKJIany cyabu. IIpoBenenue
B OTHONICHUU CYIIbU OIIEPaTUBHO-PO3BICKHBIX MEPOIPUITUN
WIN CIEICTBEHHBIX NEHCTBHH, KOTOPBIE MOTYT IPOBOIHUTHCS
TOJIBKO C paspelIeHusl CyJa, OCyIIeCTBISIETC Ha OCHOBAaHUU
cyneOHOro peuieHus, IPUHATOro Mo XojaraicTBy [eHepaib-
HOTO ITPOKYPOpa YKpPauHbI HIIH €T0 3aMECTUTENeH, PyKOBOIN-
TeJIsl pEeTMOHANBHON MPOKYPATYPhI UJIH €ro 3aMecTtutenei [1].

B 3akone MCKIIOYeHa HOPMa O TOM, YTO IIPOHUKHOBEHHUE
B JKWJIbE WJIM APYTO€ BIAJCHHE CYIbU WM €ro CIy)eOHOe
MIOMEILCHNE, TUYHBIM WIN CIy>KEOHBIH TPaHCHOPT, MPOBEAE-
HHUE TaM 0CMOTPa, 00BICKA MJIM BBIEMKH, IIPOCIIYIINBAHUE €TI0
TeneOHHBIX Pa3rOBOPOB, JINYHBINA OOBICK CY/IbH, & PABHO J10-
CMOTD, BBIEMKA €T0 KOPPECIOHCHLIUH, BeIeH U JOKyMEHTOB
MOTYT MPOU3BOAUTHCS TOJIBKO 110 CYIEOHOMY PELICHHIO.

Heckonbko pacIIupeHbl ITOJIOKEHUs] CTaTbU O COBMeE-
CTUTENBHOCTHU CyZEH: Cyibsl HE MOXKET OBITh KaHAMJATOM Ha
BBIOOPHBIE JIOJDKHOCTH B OpraHax rocyaapCTBEHHOH BJIacTH
(kpoMe cyneOHOIT) U opraHax MECTHOTO CaMOYIpaBICHHS, a
TaK)Ke yJyacTBOBATh B IIPEABBIOOPHON aruTallUH.

3aKOHOM pacUIMpeH TaKXke Kpyr OO0s3aHHOCTEH CyIbH:
nocieqHui 00s3aH CUCTEMaTHUeCKH pa3BUBaTh npodeccuo-
HaJIbHbIC HABBIKU (YMEHUS), MOIJACPKUBATh CBOK KBaIH(pH-
KallMI0 Ha ypOBHE, HEOOXOAMMOM Il BBIITOJHEHHS IMOJIHO-
MOYHH B CyZe, ITJIe OH 3aHHMAeT JOJDKHOCTh, U 00pamarses
C YBEIOMJIGHHEM O BMELIATEILCTBE B €r0 JNESTEIbHOCTh KaK
Cy/IbH 110 OCYIIECTBIICHHIO MTPABOCYAHSI B OPTaHbI CY/IEHCKOTO
caMOYIpaBJIEHHs] U TPAaBOOXPAHHUTEIFHBIX OPTaHOB B Tede-
HUE IITH AHEH MOCIIe TOro, KaK eMy CTajlo U3BECTHO O TAKOM
BMemaTenbeTBe [1].

B 3akoHe M3MEHEH TEKCT NPUCITH CYAbH M HECKOJIBKO
pacuIMpeH KpyT JIHL, KOTOPbIe MOTYT IPUCYTCTBOBATh HA TOP-
KECTBEHHOH 1epeMoHuu. K y4acTuio B IIepeMOHUU TpUIIIa-
matorces [Ipencenarens Bepxosrnoro Cyna Ykpawunsl, [Ipen-
cenatenb CoBera cyneit Ykpaunsl, [Ipencenarens Bricuiero
COBETa IOCTHIIMU U IpejceaaTeb Boiciiel kBainpuKkanuoH-
HOUM KOMHUCCHU Cylel YKpaumHbI.

Hosenoii siBiseTcs nosokKeHUe 0 TOM, YTO C LIEIbIO yCTa-
HOBJICHHSI COOTBETCTBUS YPOBHS Cy/IbU UMEIOIIEMCS y HEro U
YJICHOB €10 CEMbH UMYIECTBA U MMOJTYYSHHBIM HMH JOX0JaM B
OTHOILCHUH CYJbU MPOBOAUTCS MOHUTOPHHI 00pa3a >KU3HH B
COOTBETCTBHH C 3aKOHOM. VHpoOpMaIus, mojgydeHHas 1o pe-
3yJIbTaTaM MOHUTOPHUHTA, BKJIIOUAETCS B Cyleickoe mocke [1].

B HOBOM 3akoHe Oosiee moapoOHO OMUCaHa Mpoleaypa Ha-
3HauEHMs Ha JIOJDKHOCTD Cy/bU BriepBble. Tak, Bricias kBaiu-
(bUKaOHHAs KOMUCCHUS Cyell YKpauHbl IPUHUMAET pelleHne
00 0OBsIBICHUHM OTOOpa KaHIUAATOB HA JIOJDKHOCTB CYIbH C
Y4eTOM HPOTHO3MPYEMOTO KOJMYECTBA BAKAHTHBIX JIOJDKHO-
cTelt cyneil. B 0ObsBiIeHHN JOIKHO OBITH YKa3aHO KOHEUHBIH
CpPOK TOJa41 JOKYMEHTOB B BBICIIYI0 KBann(hpUKAIMOHHYIO KO-
MHCCHIO cy/iell YKpanHbl, 4TO He MOXKET ObITh MEHBIIIE TPHIIa-
TH JTHEW C aThl pa3MelIeHus OOBSIBICHNUS. 3aKOHOM JIOTIOJTHE-
HO, YTO JUIsl Y4acTHsI B 0TOOPE KaHAMAAT Ha JOIDKHOCTh CyAbH
M0JIaeT 3asBJICHUE O MPOBEICHUU MPOBEPKH, MPETyCMOTPEH-
Hoii 3akoHOM YkpauHbl «O0 OYUCTKE BIACTHY.

3aKkoH ImpeaycMaTpuBaeT Oosiee MPO3padHyI0 MPOLERyPY
cllayy 3K3aMeHa: Briciias kBanu(puKannoHHass KOMUCCHUS CY-
et YkpanHbl 00s13aHa 00€cIeuuTh MPOo3padHOCTh 0TOOPOU-
HOTO U KBaJTM(UKAIIMOHHOTO 3K3aMeHOB. Ha KaxkJoM U3 9THX
9TANoB U IPHU MPOBEPKE pabOT MOTYT HPUCYTCTBOBATh IPE/I-
CTaBHUTENHN CPEICTB MacCOBOW MH(pOPMAIH, 00IIeCTBEHHBIX
00beAMHEHHUH, CYIbH, aJBOKATHI, MPEACTaBUTEIM OPraHOB
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CYIEHCKOro caMOyNpaBiICHHUS, a TAKOKe KaKAbIM KaHIUAT Ha
JOJDKHOCTH Cy/IbH, KOTOPBIH NMPUHUMAJ y4acTHe B CAade Co-
OTBETCTBYIOIIETO K3ameHa [1].

B HOBOM 3akoHe, B OTIIMYHE OT NMPEABIIYIIEro, boyee moj-
pOOHO U CHCTEMAaTHUYECKU pacIMcaHa MpoLexypa Cllaul dK-
3aMeHa Ha JIOJDKHOCTH cynbu. Hampumep, ykasbiBaercs, 4TO
0e30TiaraTesIbHO 1OCJIe OKOHYAHHS OTOOPOYHOTO JK3aMeHa
Bricmias kBadu(UKalMOHHAs KOMUCCHUS Cyleld YKpauHbI B
MIPUCYTCTBUM KaHIUIATOB HA JOJDKHOCTD CYIIbH 00ecreyrnBa-
€T IPOBEPKY padoT M ompenenseT, ¢ y4eToM IPOrHO3Upye-
MOTO KOJIM4€CTBA BAKaHTHBIX JTOJDKHOCTEH, TPOXOAHOM Oa,
KOTOPBIH HE MOXKET OBITh HIDKE 75 % MaKCHMaIbHO BO3MOX-
HOTO 0aJijla COOTBETCTBYIOILIETO OTOOPOYHOIO IK3aMEHa.

B npexapiaymied penakuun 3akoHa 3aKpeIUICHO, YTO JUIS
MIPOBENICHHUS CIICIIHaIbHOM MPOBepKH Bricinas kBanupukamm-
OHHasl KOMHCCHs CyJiel YKpauHbl BIipaBe coouparb nHpopmMa-
LU0 O KaH1uAaTe, 00paIlaThes ¢ 3alIpocaMu JUIsl IOJIYIEeHUs
“HOOPMAIMY O KaHIUAaTe Ha JOIDKHOCTH CYIbH K MPEAINpH-
ATHSM, YUPEXKICHUSIM, OpraHu3alusM Bcex GopM coOCTBEH-
Hoctu. ITo pesynbrataM paccMOTPEHHs TaKUX 3alPOCOB CO-
OTBETCTBYIOIIass MH(MOPMAIUS TOAAETCS B JECSITHIHEBHBIN
Cpok B Bricmyro kBanu(HUKaIMOHHYI) KOMHCCHIO CyIeHl
VYkpaunsl. B HOBOM e 3akoHe Bricias kBaiu(puKamoHHas
KOMHCCHS cynedl YKpanHbl Ha cBoeM O(UIHaIbHOM CaliTe Co-
o0IaeT KaHguIaTaM Ha JOJDKHOCTb CyAbH, AOMYIIEHHBIX K
0TOOPOYHOMY 9K3aMEHa, O JaTe, BPEMEHU U MECTE €ro IpoBe-
JIeHUs He TI03JHee, YeM 3a JIeCATh JAHEH 10 Ha3HaYeHHOH 1aThl
9K3aMeHa. PesynbraThl 0TOOPOYHOrO 3K3aMeHa IMyOIHKYHOTCS
Ha oduuuanbHOM caiite Bolcuiel KBaau(pUKAMOHHON KO-
MHUCCHU cyAell YKpauHbI He T03/IHee CIEeAYIOMIEro THs 1mocie
poBeIeHHs dk3aMeHa. CrienuanabHas IPoBepKa KaHIUAaTOB
Ha JIOJDKHOCTD CY/IbU IPOBOJMUTCS yiKe IMOCIIe YCIEIHON caa-
9H dK3aMeHa, a He Tepe]] 9K3aMeHOM, Kak 3To Obu1o paHee [1].

Takxe 3aKOH HCKIIIOUMI M3 pasfena O CyAeiicKoM caMo-
YIPaBJICHUHU TOJIOKEHHE O TOM, YTO KOH(EpeHIHs Cynei sB-
JSieTCsT OMHOM 13 (OPM CYIEHCKOT0 CaMOyTIpaBIeHNSI.

3aKOH OTMETHJI, YTO coOpaHHe Cylel SBISETCS TMOJIHO-
MOYHBIM, €CJIM Ha HEM IIPUCYTCTBYIOT HE MEHEe JIByX TpeTen
OT 4YHCIIa Cyle, a He Oosee MOJOBUHBI OT OOLIEro KoJunde-
CTBa CyleH JAaHHOTO Cy/ia, Kak 3To ObuU1o paHbilie. HoBiie-
CTBOM siBJIsieTcst TO, yTo COBET cyzeil YKpauHsl, KOTOPBIH CO-
3BIBAET CHE3/ CylIel YKpauHbI, OM00pSeT MpeaBapHTEIbHBIN
IepedeHb BONPOCOB, BHIHOCUMBIX Ha OOCY)KICHUE Che3la, U
oIpelieNIsieT AaTy U MECTO IIPOBEIEHHS Che3/a.

HoBblif 3aK0H U3MEHHI M KOJTHYECTBO WICHOB, BXOISIINX
B CoBer cyneil YKpauHbI: OIMHHAILATH CyJIeHd OT MECTHBIX
0o0IIMX CYNOB; HATHh CyJAeH OT MECTHBIX aIMHHUCTPATUBHBIX
CYIOB; TISITh CyIeH OT XO3SHCTBEHHBIX CYIOB; YETHIPE CYIbU
OT aNeJUBSIIUOHHBIX CYIOB MO PACCMOTPEHHIO TPAXKAAHCKHUX,
YTOJIOBHBIX JIeJ, a TAKKe JIesl 00 aJIMUHUCTPATHBHBIX IPaBO-
HapyIICHUAX; BA CyAbHM OT aleJUIIHOHHBIX aJIMUHHCTpPa-
TUBHBIX Cy/IOB; ABa CyAbU OT aNEJUIILUOHHBIX CYIOB; IO OXI-
HOMY CyJIb€ OT BBICHIMX CHEIHMaJIU3UPOBAHHBIX CYJOB; OJWH
cynbs Bepxosuoro Cyna Ykpaunsr [1].

CornacHo 3akony ysesnndeHo ¢ 60 % no 80 % exemecsu-
HOE NOXKU3HEHHOE JEHEXHOE COAEp:KaHUe CyIAbM, KOTOPBII
paboTaeT Ha COOTBETCTBYIOMIEH IOJDKHOCTH. Takke HOBO-
BBE/ICHUEM SBIISICTCS TO, YTO MEHCHS WM €XKEMECSIHOE IO-
JKU3HEHHOE JICHE)KHOE COJIEpP)KAaHUE CyIbH BBIIUIAYMBACTCS
HE3aBUCHMO OT 3apadoTka (MpUOBLIN), ITOTy4aeMoro Cyabei
Iociie yXoAa B OTCTaBKy. II0KU3HEHHOE JEHEKHOE COoaepiKa-
HUE CyIbsIM BBIIJIauMBaeTcs opraHamu IleHcrmoHHOTrO (OH-
na YKpauwHBI 32 CUeT CpelncTB [ocymapCTBEHHOTO Oroykera
VYKkpauHsbl.
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Taxxe HOMONHEHO MONOXKEHHE O [0CymapCcTBEHHOH Cy-
NeOHON aMHHUCTPAIINHU, KOTOpas 00eclieunBaeT BHEAPCHUE
IEKTPOHHOTO CyJa, OCYIIECTBISIET MEpPhI MO OpTaHU3aINu
00MeHa >JIEKTPOHHBIMH JOKYMEHTaMU MEXAY CyAaMH U ApY-
MU TOCYapCTBEHHBIMH OpTaHaMU M yupexaeHusMu [1].

Takum 006pa3oM, Ha OCHOBaHHH BBIIIEH3II0KEHHOTO MOYKHO
c/ienath BbIBO, YTO 3akoH YkpauHbl «O0 obecrieueHnH mpasa
Ha CIIPaBE/UTUBBIA CY» UMEET MHOKECTBO KaK TOJIOKUTEIb-
HBIX, TAK M OTPUIATEIBbHBIX KadyecTB. Ho GeccnopHbIM ocTa-
eTcs TOT (aKT, YTO AAHHBIM 3aKOHOAATENBHBIM AKT SIBISETCS
YCIIEIIHOM MOMBITKOW MPUOTHIKEHHST YKPAMHCKOTO 3aKOHO/a-
TENBCTBA K €BPOIIEHCKUM CTaHaapTaM. B aTom 3akoHe ydTeHbI
OoJsbllle MATHACCATH PEKOMEHIalui BeHelnmaHckold KoMmwHC-
cur, KOHCYIBTaTHBHOTO COBETa €BPOINEHCKUX CYIel U IPYTHX
MEKIYHApOIHBIX opraHu3anuii. OH HampaBlieH, B IEPBYIO
o4epesb, Ha OUHUIEHUE CYACHCKOrO KOpIyca, MOBBIIICHHE OT-
BETCTBEHHOCTH CYJIeii, YIPOIIEHHE TOCTYTa MPaskIaH K MpaBo-
CyIHIo, o0ecnedeHHs MPeAICKa3yeMOCTH CylIeOHBIX pEelIeHHH,
YCOBEPIICHCTBOBAHHE Pa0OThI CylIeOHOI CUCTEMBI B 1IEJIOM U
olecrieueHNe pealbHOM pealn3aliy paBa TpakaaH Ha CIpa-
BEJ/IIMBBIN, YECTHBI 1 OECIPUCTPACTHBIH CY/I.
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YIK 342.7

CTBOPEHHSI YMOB OMBYJICMEHOM YKPATHU
JIJIS PEAJIIBAILIL ITIPABA OCOBU HA JJOCTYII 10 MYBJIYHOI IH®OPMAIIIT

Ipuna KYIIHIP,
3100yBay HanioHanpHOT akazieMii BHYTPIIIHIX CIIpaB,
IpencraBHUK YoBHOBaXkeHOTO BepxoBHOT Pajn Ykpainu 3 npaB JIOAWHH — HAYIGHUK YTIPABIiHHS 3 TIATAHb MiATOTOBKH
KOHCTHUTYILIWHHUX TTOJIaHb Ta JTOTPUMAaHHSI [TPpaBa Ha JOCTYI JI0 MyOIiuHOiI iHpopMariii
Cekperapiaty YrnoBHoBaxkeHOro BepxoBHoi Pagu Vikpaiuu 3 npaB JIIOOUHU

SUMMARY
The article is devoted research of activity of ombudsman on conditioning for realization of right for personality in relation
to access to public information. History of origin of ombudsman is analysed in Eastern Europe. Characterized plenary powers
Authorized of Verkhovna Rada of Ukraine on human rights in relation to the questions of conditioning for realization of
constitutional human and citizen right on access to public information. Conclusions and recommendations are offered.
Key words: ombudsman, constitutional right for personality on access to public information, Commissioner of the Verkhovna
Rada of Ukraine on Human Rights, creating conditions for the realization of human rights.

AHOTALIS
CrarTs MpUCBAYEHA JAOCIIHKCHHIO AisITbHOCTI OMOy/ICMEHa 31 CTBOPEHHST YMOB JUIsl pealtizallii mpaBa 0COOH 100 JOCTYITY
Jo my6miynoi iHdopmanii. ITpoananizoBaHo icTOPil0 BUHMKHEHHS oMOyacMeHa B €Bpomi. XapaKTepu3ylOThCsl OBHOBAXKECHHS
YroBHOBaxkeHOTO BepxoBHOi Pany Ykpainu 3 mpaB JIIOOHHU [IO0 MUTAaHb CTBOPEHHS YMOB JUIs peaizallii KOHCTUTYLIHHOTO
MpaBa JIFOJMHN Ta TPOMAJSIHUHA Ha JOCTYN 10 myOnivHol iHdopmarii. BiqoOpaxkeHi 03HaKK CTBOPEHHSI YMOB YTIOBHOBa)KEHHM
BepxoHoto Panoro Ykpainu mis peanizaunii KOHCTUTYLiHOro npasa (izuuHoi ocobu Ha nocTyn 10 myOmniuHoi iHdopmarii. 3a-
MIPOTIOHOBAHO BHCHOBKH H PEKOMEH/IAIIIT 1010 YIOCKOHAJICHHS 3aKOHO/IABCTBA Ta MPAKTHKH peatizaiii 3a0e3rnedeHHst oMOyacMe-

HOM YKpaiHHM KOHCTUTYLIHHOro mpasa $i3nuHoi ocodu Ha JoCTyn A0 myOaiuHoi iHpopmarii.
KirouoBi ciioBa: oMOy/cMeH, KOHCTUTYIIIHHE IIPaBO 0COOHU Ha JIOCTYII JI0 MyOniuHO1 iHpopmariii, YioBHOBaXkeHHH BepXoBHOT
Panu Ykpainu 3 mpas JIOIUHU, CTBOPSHHS YMOB AJIs peai3alil mpas JIOAUHH.

HOCTaHOBKa npodaemu. [lpoGrema AOCIHIIHKEHHS
KOHCTHTYLIHHOTO TpaBa oOCOOM Ha JOCTYI J0
myOmiyHoi iH(opMmawii Ta AisUIbHICTH OMOYICMEHa 31 CTBO-
peHHS YMOB Juis Horo pearnisamii jgenani Oifblie I[IKaBUTh
topucTiB. [liICHITIOETBCS TOCTIHHUN 1HTEpeC JOCHITHUKIB
11010 iCTOPil BUHUKHEHHS iHCTUTYTYy OMOYJICMeHa, HOro poii B
JIEMOKpaTH3allii CyCriJibCTBa Ta MOIIYKIB MEXaHi3MiB 3a0e3re-
YEHHs IPaB JIONUHU i CTBOPEHHIO YMOB 3aXMCTy IIpaBa Ha J10-
cTyn o my6niunoi indopmanii. OcodnuBo rocTpo NocTa€e Ha-
3BaHa npolyieMa B yMOBax iH(OpMaIiitHOT BIHH, sIKa BECThCS
3 0oky Pociiickkoi ®eneparii. AHaii3 OCTaHHIX JOCIIIKECHb
Ta MyOnikalii y 1bOMy HampsiMi CBIAYMTH PO BIJHOCHO HE
BEJIMKY KINBKICTh aBTOPIB, SIKI I[IKABISATHCS IiSUTBHICTIO OM-
OyacMeHa o0 3a0e3MeveHHs pealizaiii KOHCTUTYIIHHOTO
mpaBa ocobu Ha goctyn no myOmiuHoi iHpopmanii. Cepen
TaKUX aBTOpIB, MyOmiKaiii skux OyIyTh PO3IVISIHYTI HUXKYE,
MoxHa Hazatu K.I. Bonunky, O.A. Jlyoposa, H.I. Kapnadosy,
A M. Komnonis, B.B. JIytkoscbky, O.B. Mapuenska, O.B. He-
romuenka, A.FO. Omiitauka, A.l. XanboTy Ta iHmux. Okpemo
MUTAHHS 1110JI0 CTBOPEHHS OMOY/ICMEHOM YMOB JUIsl peatizariii
mpaBa 0coOU Ha AOCTYH A0 MyOuiuHOi iHpopMaLil HIKUM 11e HE
JIOCITIJKYBAJIOCS.

MeTtow nociaigxeHHst € GpopMmyitOBaHHS BHCHOBKIB 1 pe-
KOMEHJALi} 1010 AisIBHOCTI OMOyJACMEHa 31 CTBOPEHHS
YMOB JIUIsl peaitizaliii npaBa 0coOM Ha JOCTYN 10 MyOIiuyHOI
iH(popmarii.

BusHaueHa Mera mependavae BHUPINICHHS TaKUX 3ajad:
a) IOCJIIINTH TIpaili aBTOPIB M[0/10 3a0e31eueHHs OMOYICMEHOM
npaB i cBoOoa 0cobu; 0) chOopMyITHOBATH MOHSITTSI CTBOPCHHS
yMOB oMOyzncMeHOM YkpaiHu Juis peanizauii npasa ocodu Ha
JIOCTYTI J10 MyOuivuHoT iHpOopMallii; B) 3MiHCHUTH aHAIi3 TOBHO-
Ba)KeHb OMOyZICMeHa YKpaiHH I0/10 3aXUCTy KOHCTUTYIIIHHOTO
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IpaBa 0co0M Ha AOCTYN A0 myOiyHoT iHpopMallii; I') 3arporio-
HYBaTH BUCHOBKH Ta PEKOMEHIAIIIi.

Bukiaan ocHoBHOro marepiamay. JlisuibHOCTI OpraHiB
YKpAiHCBKOi JA€p)KaBH, BKIIOYAIOYM U  YTIOBHOBa)KEHOTO
BepxosHoi Panu Ykpainu 3 mpas nonunu (oMOyaAcMeHa), 100
3a0e3MeUYeHHs] MPaB JIOIUHU TPHUCBAYCHI POOOTH OaraTbox
aBropiB. K.I. Bonuuka, mocmijpkyroun 3a0e3redeHHs TpaB
i cB0OO/ 0coOHM, BUIILISE TPU OCHOBHI ()OpMH, a came: a) 3a-
Oe3redyeHHs peaizaiii npas i cBo00 ocobu; 0) 3a0e3neUeHHs
OXOpPOHH TIpaB 1 cB000/ 0co0M; B) 3a0€3MEUCHHS 3aXHCTY TPaB
1 cBoOon ocobu. Ha 1i mymky, yci Tpu ¢popmu 3abe3neueHHs
mpaB i ¢cBo0OJ] MarOTh HHU3KY BIIMIHHOCTEH, aje BOHH TICHO
MoB’si3aHi Mk co0or0. 3abe3nedeHHs peaiizaiii npas i CBO-
6011 ocobu, Ha BiIMiHY BiJl OXOPOHHU H 3aXUCTY, HE IIOB’A3aHO 3
MIPABOMOPYIICHHSM 1 Ma€ Ha METi CTBOPUTH HAHOTITUMAIIBHIIII
YMOBH JIJIi BUKOPUCTAHHS 1HIMBIIOM COLIiaJbHUX OJiar, oro-
CepeaKOBAHUX CYO’ €KTHBHHUM IPaBOM 1 CBOOOJOIO Ta 3a10BO-
JICHHSIM HHM CBOiX iHTepeciB i morped. OxopoHa mpaB i CBO-
001 — 1€ 3aXO/H, IIO 3aCTOCOBYIOThCS 10 (DaKkTy BUMHCHHS
MPaABONOPYIICHHS 3 METOI0 X MOIEPe/UKCHHS. 3aXHCT IpaB
1 cBOOOI 3/1IHCHIOETHCS MMICIISI BUYNHCHHS TOPYIICHHS TpaB i
cBoOo1. 3abe3rneueHHs MpaB 1 CBOOO HE MOXHA OTOTOXKHIO-
BaTH 3 OXOPOHOIO Ta 3axucToM. IIpaBa it cBoOOAM MOTPEOYIOTH
MIBHOT yBarn 3 OOKy JIepKaBHU Ta CyCILILCTBA HE JIUIIE TO],
KOJIH BiZIOYBAETHCS 1X MPOTHIIPABHE MOPYILICHHS YM ICHY€E Taka
3arposa, a il Juig iX HalOIIbII MOBHOTO 3/1IHCHEHHS 3a CIIPH-
stauBux ymoB [1, c. 274]. Omxe, K.I. Bonunka B moOHSTTS
«3a0e3rneueHHs mpaB i ¢cB00OJ 0coOM» BKIIKOYAE CTBOPCHHS
CHPHUATIUBUX YMOB JULA iX peastizalii, 0XopoHy i 3axXuCT y pasi
MIPOTUITPABHUX TIOPYILIEHb MTPaB 1 CBOOO 0COOH.

0O.A. JlyOpoB, nmochijpKyrouu peajizaliio ImpaBa Ha J0-
cTyn n0 myonmiyHoi iHdopmanii, migxpecioe MiKXHApOTHUI
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1 HaliOHANLHUWA  XapakTep  PEryJOBaHHS  HA3BaHOTO
KOHCTHTYyILilfHOr0 mpaBa. OCHOBOIO TPABOBOTO PEryITIOBAaH-
Hs mpaBa Ha iHpopmaliiro B Ykpaini € Koncruryuis Ykpainu,
KOHCTHUTYIINHI TapaHTIl TAKOTO MpaBa 3aKpiljieHo B CT. CT. 32,
34,40ta 50.IIpaBo Ha nocTyn 10 iH(OpMaLlii € KOHCTUTYLIHHUM
IPaBOM JIFOAMHH, sike iependadeHo ct. 34 Koncrutynii Ykpainu
1 TapaHTy€e MPaBO KOXKHOTO BiIBHO 30Mparw, 30epiraTtu, BUKO-
PHUCTOBYBATH ¥ TMONIMPIOBATH iH(POPMAILIIO YCHO, MHCHMOBO
abo B iHmMi croci6 Ha cBiil BuOip. O.A. JIyOpoB moBigomise
PO HAIXO/DKEHHsI /10 JleprkaBHOI (ickanbHOT City:x0n Ykpainu
940 KOKyMEHTIB 13 IPOXAaHHIM HaJaTu MyOJiuHy iH(pOpMaLio
3 ocuiIaHHsIM Ha 3akoH Ykpainu «IIpo poctym no myOmigHol
indopmarii», 3 HuX 668 (71%) — 3anuTu Ha iHpOpMaUilo Ta
274 (29%) 3a 3MICTOM € INPOXAHHSIMU HAJaTU IOJATKOBY
KOHCYJIBTalito BiqmoBinHo 10 [TogarkoBoro xomekcy YkpaiHu
a0o0 3BepHEHHSMH BIAMOBIIHO 70 3akoHy Ykpainu «IIpo 3Bep-
HEHHS TPOMaJISIHY. 3 ypaxyBaHHIM BUKJIAJICHOTO BiH MIPOIIOHYE
TUTATHUKAM TTOJATKIB PO3IIISIHY TH JESIKi OJI0YKEHHS 3aKOHOIaB-
YHX aKTiB y cepi 3BEpHEHb, 1110 PETYIIOITHCS ClCIiaIbHUMU
3akoHamu [2]. Omxe, O.A. JlyOpoB He juile XapakTepusye
MIKHAPOJHI ¥ BHYTPIIIHI HAI[lOHAJIbHI HOPMAaTHBHO-TIPABOBI
aKTH, 110 PEryJOTh 3a0e3MeueHHs] KOHCTUTYIIMHOTO MpaBa
0co0H Ha JOCTYII 10 IyOniuHoi indopmarii, a if IporoHye BHe-
CTH 3MiHH B JICSIKi 3aKOHH.

H.I. KapmauoBa, nocmiukyroud TpaBo Ha iH(pOpMAILIilo,
mijn 9ac iforo 3a0es3ledeHHs MiAKPECIIoE O3HAKY Peryllo-
BaHHS HAa3BaHOTO IIpaBa MDKHAPOAHUMH HOPMaMH Ta HOD-
MaMH BHYTpILIHBOTO HAIliOHAJIBHOTO 3aKoHomaBcTBa. Ce-
pea HOpPM MDKHApOJHOTO IIpaBa BOHA BUJUILE BcecBiTHIO
JeKIIapallito npas Jroauad 1948 p. Ta MixkHApOAHUHN MAKT PO
TPOMA/ISTHCBKI 1 OMITHYHI TipaBa 1966 p., a TAKOXK HArOJIOLIYE
Ha TOMYy, IO caMa MOJIMBICTH 30uparH, 30epiraru, BHKO-
pHUCTOBYBAaTH W PO3MOBCIO/DKYBaTH iHGOpMAaIito B YKpaiHi
nepeOyBae B HeOesneui. H.I. Kaprnauosa Binmivae, 1110 0CHOB-
HUM IOpPYLIHUKOM peajli3alii KOHCTUTYLIHHOro IpaBa Ha JI0-
cTyn o myonignoi iHdopmarii € aepkaBHi iHcTUTYIIT. Ha 1i
JYMKY, XTO OOpeThCsi MPOTH Mpasa JIIOJAWHU Ha iH(opMallito,
TOW OOpETHCS MPOTH TOTO, 1100 YKpaiHa Oysa 1eMOKpPaTHYHOIO,
npaBoBoto sepkaBoro. H.I. KapnavoBa mpomnonye ynockoHa-
JICHHS 3aKOHO/IaBCTBA PO iHPOpMaIlito Ta GopM i METOIB /ISt
CTBOPEHHS YMOB I110JI0 peaji3allii Ha3BaHOIo IIpaBa, Horo 0xo-
ponn i 3axucrty [3, c. 247-273]. Orxe, H.I. Kapmauoa cepex
03HaK 3a0e3IeueHHs] KOHCTUTYLIHHOTO TpaBa Gi3n4Hoi 0codn
Ha J0CTyI 10 IyOniyHoi iHpopMauii po3misaae perynoBaHH]
Ha3BaHUX INPABOBIJHOCHH HOPMaMH MIKHApPOIHOTO mHpaBa i
HalliOHAJIBFHOTO 3aKOHOJABCTBA.

AM. Komonmiit mocnijxye 3a0e3neyeHHs AOCTYIY J0
BikpuToi iH(oOpMalii, BHOKPEMIIFOIOYH JICKiJIbKa IIISIXIB
TAKOrO JIOCTYIly, & came: a) CHCTeMaTH4YHE OITyONiKyBaHHs
ny6niunoi iHdopmanii B odiniliHUX IPYKOBAaHUX BUJAHHSX;
0) mommpeHHs ii 3ac00aMu MacoBOi KOMYHIKAIIi1; B) HaIaHHS
iH(pOpMaIil Ha BUMOTY JIEpKABHUMH OpraHaMH Ta OPUANIHU-
MU ocobamMu. BiH mizkpeciioe, 1o roJIOBHI i€l AOCTyIy 10
iH(pOpMAIIIT 3aKPITUTIOIOTECS] B TAKMX MIXKHAPOIHHUX TOKYMEH-
Tax, K MDKHapOJHUH MAKT MPO TPOMAISHCHKI 1 MONITHYHI
mnpaBa (cT. 18), €Bpomelicbka KOHBEHIiS PO 3aXUCT MpaB 1
OCHOBHHX CcB0OOOJ sroauHu (cT. 10) Ta HaliOHATIBHOMY TpaBi
VYkpainu (B ct. 34 Koncruryuii Ykpainu, 3akoni Ykpainu «IIpo
iH(opmarito» Bix 2 sx0BTHA 1992 p. BiH Takoxk MiAKPECIIIOE,
mo iHpopmalis 3 OOMEKEHHM JIOCTYIIOM IOJIISETHCS
Ha KoH(ineHUiHY Ta TaemHy [4, c. 182-183]. Orxe,
A M. Kononiil cepen o3Hak 3a0e3MeueHHs IpaBa Ha MIyOIiuHy
iHpOpMAITiFO BUIIJISIE 3aKPITUICHHS 1 HOpMaMU MIXKHAPOIHOTO
IIpaBa Ta HalliOHAJILHOTO 3aKOHOAABCTBA YKPAiHH.
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B.B. JIyTKOBCBKa, JOCIHIKYHOYH KOHCTUTYIIIMHE TIPABO HA
iH(popMalilo, MIIKPECIIIOE, O BIAKPUTICTb 1 MIPO30PICTh BIa-
i1 3a0e3MeUyeThCs IIISIXOM MyOJTiKallii Ta HaJaHHs 3a 3arnuTa-
MU iznuHUX 0ci0 myOnivHol iH(opmarii. [IpuitHATTS HOBHX
penaxuiif 3akoHiB Yipainu «IIpo indopmanito» i «IIpo noctyn
J10 yOnivHOT iH(popMAaIlii» CTaI0 BaXJIMBUM KPOKOM Ha IIJIsI-
Xy JI0 TIOKpaIlleHHs CTaHy 3a0e3MeYeHHs NpaBa Ha MmyOniyHy
iH(opMarito B Ykpaii. Ile 103B0Is1€ IOKpALUTH KOHTPOIIb HAJ
BJIJI00 3 OOKY TPOMaJITHCHKOTO CyCHiibCTBa. JIuie oOi3HaHe
y CBOIX IpaBax CyCHIILCTBO MOXKE 3/IMCHIOBATH KOHTPOJIb 3a
JUSUTBHICTIO BJIAJIM 1 3aXUILATH CBOI IpaBa. BojHoYac cTBOpeH-
HSl YMOB JUTSl peaji3auii KOHCTUTYLIHHOTO IpaBa Ha JOCTYI 10
ny6nivHoi iH(opmarii nependauae momanbiie yI0CKOHAICHHS
MDKHApPOJHUX HOPM 1 HOPM BHYTPILIHBOTO YKPaiHCHKOTO 3a-
KOHO/IaBCTBA Ta BTUICHHS iX 3MICTY B TO3UTHUBHY IPaKTHKY.
IIpaBo Ha nmoctyn no my6nivnoi iHdopmarii nmorpedye edek-
TUBHUX MEXaHI3MiB KOHTPOIIO 3a HOro 3a0e31e4eHHsAM 13 60Ky
YnoBHoBaxeHoro BepxoBHoi Panu Ykpainu 3 mnpaB dronuHu
[5]. OTxe, B.B. JIyTkoBchbKa 710 03HAK MOHSATTS 3a0€3MCUCHHS
KOHCTUTYLIHHOTIO IpaBa Ha AOCTYI 10 IyOniuHOi iHpopMmanii
BIJTHOCHTh HOTO MDKHAapomHe I HaliOHAJbHE DPEeryTIOBAaHHS
HOpPMaMH IpaBa Ta MOIIyK e(heKTUBHUX MEXaHI3MiB TAKOTO pe-
TYJIIOBAHHS.

LikaBuMH 100 YAOCKOHAIEHHS TTOBHOBAXXEHb YKpPaiHCh-
koro omOyacmena e mponosunii O.B. Mapuensika, skuit
KOHCTaTy€, IO CIEKTP MpPaBOBUX 3ac00iB BIUIMBY 3 OOKYy
VIIOBHOBa)KEHOTO 3 TIPaB JIOAWHM Ha OPraHu, IO MOPYIIHIN
IpaBa JIOAWHHM, BiINOBIAHO A0 YHHHOTO 3aKOHOAABCTBA HE €
pi3HOMaHITHUM (TIOAAHHA Ta KOHCTUTYLiiHe noganus). Lle, Ha
HOTO0 IYMKY, a€ i ICTaBH CTBEPKYBATH, L0 IIOTPEOYIOTh CBO-
IO 3aKOHO/IABYOTO BU3HAHHS Ta BPETYIIOBAHHS 1HILI aKTH pea-
TYBaHHSI, SIKi YIOBHOBQ)XCHHUIA 13 MPaB JTIOAUHH BUKOPUCTOBYE
y CBOTii IPaKTHII, a came: 3asBH, 3BEPHEHHS, BIIKPUTI JIHCTH.
Takox HEOOXiTHMM € BHECEHHS BIANOBIIHUX 3MiH J0 3aKOHY
VYkpainn «IIpo YnosnoBaxxeHoro Bepxosnoi Pagu Ykpainu 3
IIpaB JIIOIMHU» 3 METOI0 TOCHJICHHS IMIIEPaTHBHOCTI PillIeHb
ynoBHoBakeHoro. O.B. Mapuensk BBakae, 110 aHali3 I0-
BHOB&)KEHb YKpPAlHCBKOIO OMOyJCcMaHa J03BOJSIE 3pOOUTU
BHMCHOBOK 1 TIPO Te, 10 iCHY€e moTpeda B YIOCKOHAJICHHI HOro
CTaTycy uepe3 HaJaHHs OMOYJICMaHOBI MpaBa 3aKOHO/AABYOI
IHII[IaTUBY, TpaBa 3BEPHEHHS 13 3asfBOIO LIOJ0 BiTHOBJICHHS
MOpYIIeHNX TpaB TpoMaasH 1o BepxosHoro Cyny Ykpainu
Ta MDKHApOJHUX NMPAaBO3aXUCHHUX OpTaHi3alliif, a TaKoX Ipa-
Ba KepyBaTHUCs il Yac pO3MISAY 3BEPHEHb KPUTEPisIMU
00’€KTUBHOCTI, JOIUJIBLHOCTI, CIIPAaBEIJIMBOCTI Jiif OpraHiB i
nocanoBux oci6 [6]. Omxe, O.B. Mapuensk sik 03Haku 3a0e3-
neyeHHs: OMOyICMEHOM YKpaiHU po3NIsLiae HOPMH 3aKOHO/IAB-
cTBa YKpaiHM Ta MPONOHYE YIOCKOHAIUTH iX.

O.B. HerogueHko po3misijiae rapaHTii 3a0e3neueHHs Ipas i
cBOOO/ JIIOUHU. BiH i IKpeCIItoE, 1110 OJHOO 3 TAKUX FapaHTil €
3BEPHEHHS 32 3aXHCTOM 0COOH CBOTX IPaB 710 YITOBHOBAKEHOTO
Bepxosnoi Panu Ykpainu 3 npas moguau. Bonnouyac O.B. He-
TOJUEHKO HAroJIoLlye Ha TOMY, IO B YKPaiHCBKOro oMOya-
CMEHa HEMae€ JIOCTATHIX MOBHOBAYKEHB, HEOOXITHUX HOMY ISt
e(eKTHBHOTO 3/iiicHeHHs (DYHKIIIT 3aXHUCTY TIpaB 1 cBOOOT JIt0-
quHy. Craryc oMOyICMEHa CIIiJl yIOCKOHAIOBATU B HArpsaMi
HaJaHHS HOMY IIOBHOBa2)KEHb IOPUAMYHOTO NPEICTaBHHKA
THX 0Ci0, sIKi 3BEpHYJIMCS [0 HBOTO 3a 3aXHUCTOM CBOIX ITPaB.
Bin Takox mpornoHye HajaTu oMOy/ncMeHy YKpaiHu IMOBHOBa-
JKeHHsI TSl TIPOBEJCHHS Ji3HAHHS Ta HABITH PO3CIiTyBaHHS
HAMBaXIIMBIIINX CIPaB MO0 MOPYIICHb MpaB i cBo00 0codn
[7, c. 256-257]. Orxe, O.B. HeroqueHko st yaoCKOHaJICH-
Hsl JIisuTbHOCTI YroBHOBaXkeHOTO BepxoBHoi Pamu Vkpainu 3
TpaB JIFOIMHM 31 CTBOPEHHST YMOB JUIs peasizallii npas i cBo001
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(BKJIFOYAKOYM ¥ TIPaBO Ha JOCTYN 0 MyOniuHOI iH(opmariii)
MPOIIOHY€E BHECTH 3MIHM B HOTO HOPMATHUBHHUI CTaTyC i3 Me-
TOI0 HaJaHHS HOMy TpaBa IOPWAWYHOTO IPEACTaBHUKA Ta
Ji3HaBaya B CIpaBax NPO MNOPYLIEHHS KOHCTUTYLIHHMX IIpaB
i cBo0OOA 0COOH.

A.10. OnifiHUK TIAKPECIOE, MO0 3 METOK CIPHSH-
HS TpaBoBii 1H(QOPMOBAHOCTI HACEJNCHHS Ta 3aXUCTY
KoH(pineHuiiHoi iHpopmanii npo ocody omOyncMeH Ykpainu
BHUCTYIIA€ JOJATKOBHM 3aCO00M 3aXHCTy CBOOOJ JIFOANHH i rpo-
Ma/ISHUHA IIOJI0 IHIIMX MPaBO3aXUCHUX MEXaHI3MIB, yCyBae
MPOTAIMHU Ta KOMIICHCY€ HEMONIKN CYIOBUX 3aCO0IB 3aXUCTY
NpaB JIOIMHY, TAPIaMEHTCHKOTO # BiOMYOro KOHTPOIIO 3a
aJIMIHICTPAaTUBHUMH OpraHaMu. Moro AisibHICTH JOMOBHIOE
iCHYy04i 3aC00M 3aXUCTy KOHCTUTYLIHHUX CBOOOJ 31 CTBOPEHHS
YMOB JIJ1s1 peaizaiii cBoboau iHdopmallii, He BigMiHsIE iX 1 HE
3yMOBIIIOE TIEPETIIsiy KOMIICTEHIIIT IepyKaBHUX OPTaHiB, sKi 3a-
0e31edyIoTh OXOPOHY, 3aXUCT 1 IIOHOBJICHHS MOPYIICHUX TIPaB
i cBoOozx [8]. Omxe, A.FO. OniiiHUK CTBOPEHHS YMOB OMOY/I-
CMEHOM YKpaiHu Jyis peanizaiii KOHCTUTYIIIHOT cBOOOaM Ha
JOCTyN 0 IyOuivHoi iHpopMalLil BiTHOCUTH 10 IOBHOBaXKEHb
YnosHoBaxkeHoro BepxoBHoi Pajmu Ykpainu 3 mpaB JFOIUHY 13
3a0e3Me4YeHHS MPaBoOBOi MOiH(OPMOBAHOCTI HACEIICHHSI.

Al XanpoTa AOCIIIKY€ IPaBO 3BEPTATUCS 10 YIIOB-
HoBakeHOro BepxoBHoi Paau VYkpaiHu 3a 3aXuUCTOM CBOIX
KOHCTHTYLIHHHX MpaB i cBOOOA (BKJIIOYAIOYM i MPaBO Ha JI0-
cTyn o myOmiuHoi iHopmanii). Posmisgaroun MoHATTS Ta
BUIM OCOOMCTHUX IPaB i CBOOO/I JIFOJIMHK Ta IPOMAJITHUHA, BiH
MAKPECITIOE TX NOABIHHY FOPUANYHY TPUPOY 1 IK MOXKITUBOCTI
KOPUCTYBATUCSI IEBHUM COLIaJIbHUM OJIaroM, i sk rapantii 3a-
Oe3redeHHs peasizallii BCiX iHIMX mpaB i ceobos [9, c. 78—79].
Omxe, A.l. Xanbora po3nisgae AisUIbHICTE YIOBHOBa)KEHOTO
BepxoBHoi Pagu Ykpainu 3 npaB JIOJUHU SIK €PKABHOTO Op-
raHy, 110 3IHCHIOE KOHTPOJIb 3a peai3alliero KOHCTUTYIHHIX
mpaB 1 cBOOO (BKJIFOYAOYH ¥ TIPABO Ha JOCTYII O MyOIiYHOT
iH(popmarlii) Ta 3abesneuye iX peanizauiro.

Po3rnsiHyBIIM pi3HI MO3MIT aBTOPIB MO0 3a0e3MeueHHs
KOHCTHTYLIHHUX TpaB i cB00O 0co0M (BKITIOUAIOUH i TPaBO Ha
iH(opMalilo Ta Ha JOCTYI A0 Iy0aiuHol iHdopMalii) MOXEMO
chopMyITIOBaTH 03HAKK 3a0e3nedeHHst OMOyACMEeHOM YKpaiHu
IpaBa 0coOM Ha JIOCTYII J10 yOmiuHoT iHpopMarlii. 3a3HaueHu-
MU O3HAaKaMH € Taki: 1) 3aKkpirnieHHs HOpMaMu MIXXHApOJAHOIO
npaBa Ta HAIIOHAIGHOTO 3aKOHONABCTBA; 2) MisUTbHICTH
VnouoBaxkeHoro BepxoBHoi Panu Vkpainu 3 mpas mroauHu;
3) 3nilicHEeHHs TOBHOBaXKeHb, (JOPM 1 METOMIB MisIBHOCTI, ;
4) xopucTyBaHHs Pi3HYHOIO 0COOOI0 MOXKIIMBICTIO OTPUMYBa-
TH, 30epirati i po3MOBCIO/PKYBATH MyOIiYHy iH(OpMALIitO.

Cepen MDKHApOTHHX JOTOBOPIB, IO BMIIIYIOTH HOPMH
MDKHApPOJIHOTO TpaBa, sIKi 3aKpPIlLIOIOTHh 3a0€3MEUeHHs Ipa-
Ba Ha JIOCTYI JI0 MyOnivHOi iH(popMallii, MO)KHA Ha3BaTH TaKi:
1) 3aranbHy nexiapatiito npasJiroguHu 1948 p.; 2) MixkuaponHuit
MAaKT MPO €KOHOMIiYHI, COLIaNbHI Ta KYJIBTYpHI 1paBa 1966 p.;

3) MiXHapOJHUI MaKT PO TPOMAJITHCHKI Ta MOJITHYHI ITpa-
Ba 1966 p.; 4) KoHBeHIiI0 PO 3aXUCT IpaB JIOAUHU 1 OCHO-
BOMOJIOKHKUX cBOOOM 1950 p.; 5) KonBeHIit0 mpo I0cTym 10
iHpopMmallii, y4acTi TpOMaJChKOCTI B TMporeci BHUPOOJICHHS
pillieHb Ta JOCTYIMi 0 MPAaBOCYIUIS B MUTAHHSIX, KOJU HIETh-
cs mpo 3axuct AoBkiwist 1998 p.; 6) Pexomenpmanii Komirary
MisictpiB Pamu €Bponu: a) IIpo noctyn no iHpopmariii, sika
3HAXOJUTHCSI B PO3HOPSIKEHHI JAEpKaBHUX OpraHiB Bijg 25
mucroniana 1981 p.; 6) Ilpo mepenady TpetiM ocodam mepco-
HaJbHUX JaHUX, IKi 3HAXOISTHCS B PO3MOPSIKEHHI IeP>KaBHUX
oprauiB Bix 9 Bepecus 1991 p.; B) IIpo eBponeiicbky HOIITUKY
noctyny o apxiBiB Bix 13 mumast 2000 p.; 1) [Ipo poctyn 1o
odiniitnux mokymeHTiB Bix 21 motoro 2002 p. Ta iHImi.
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Hopmu HalioHaJbHOTO 3aKOHOJIABCTBA BMIIIYIOTBCS B
Koncrurynii i 3akonax Ykpainu. Koncrurynis Ykpainu (ct.
34) 3axpiumioe, Mo KOKHOMY IapaHTy€EThCs IIPaBoO HA CBOOOTY
JIyMKH 1 CJIOBa, Ha BUIbHE BUPAYKCHHS CBOIX MOTISAIB 1 mepe-
koHaHb. KoxeH Mae npaBo BiIbHO 30upartu, 30epiraTu, BUKOpU-
CTOBYBATH 1 MOLIMPIOBATH iH(OpPMAIIiFO YCHO, TMCHMOBO a00 B
iHIM#A criocid — Ha BrnacHuil BuOip. Ha Hamny nymky, Ha3BaHy
CTATTIO CIiJl JOIOBHUTH Takolo HopMoro: «Ilopsanok nocrymy
110 iH(pOpMAIIT PETyTFOETHCS 3aKOHAMUY.

Cepen 3aKoHIB YKpaiHH, SIKI pETyTIOITh TOCTYI KOKHOTO
1o ingopmauii, 3akoH Ykpainu Bin 23 rpyaas 1997 p. «IIpo
YnosHoBaxkeHoro BepxoBHoi Panu VYkpainu 3 mpaB Jrogu-
HU», Y SIKOMY 3aKpiIUIIOETHCS, IO «IapIaMEHTCHKUH KOH-
TPOJIb 3a JIOAEPHKAHHIM KOHCTUTYLIHHUX IpaB i cBoOOA Jro-
JIMHU 1 TPOMAJsIHUHA Ta 3aXUCT MpaB KOKHOTO HA TEPHUTOPIi
Vkpainn 1 B Mexax ii ropucaukiii Ha TMOCTIHHIN OCHOBI
31ificHIoe YroBHOBaXkeHull BepxoBHoi Panu Vkpainu 3 npas
JMonuHA (1ami — YIOBHOBaXKEHUH), IKUH Y CBOTH JisUIbHOCTI
kepyerbesi Konerutyiieto Ykpainu, 3akoHamMu YKpaiHu, YHH-
HUMU MDKHApOJHUMH [OTOBOpPaMH, 3rojia Ha 0OOB’SI3KOBICTh
skuX HagaHa BepxoBHoro Pamoro Ykpainw» (ct. 1). Omaum 3
000B’s3KiB YIIOBHOB2XCHOTO € 3/1iIHCHEHHS MapiaMEHTCHKOTO
KOHTPOJIIO 3a JOTPUMAHHSM IIpaBa Ha AOCTYI O IyOmiuHOl
iHpopmaii (ct. 14) [10]. AHasi3 TOBHOBaXEHb YIIOBHOBaXeE-
HOTO 1I0/10 3a0e3IeueHHs] KOHCTUTYIIHHOTO MpaBa 0coOu Ha
JocTyn 1o myOmnivHoi iH(popMarii CBIAYUTH PO HEJOCTATHIO
YpPeryJibOBaHICTh 3aKOHOM HOro (QYHKI[IH Ta KOMIETCHIIIT.
[Ipononyemo ct. 14 [ONOBHUTH TMiCis CIHIB  «IyOnigHOT
iH(popMaLii» TAaKUMH CIIOBAMHU: «IIJISXOM CTBOPEHHS CIIPH-
SITIMBAX YMOB Ui HOTO peasizailii, OXOPOHH 1 3aXHCTy BiJl
MIPaBOIMOPYIICHb Ta YYacTi B OHOBJICHHI MOPYIICHOTO MpaBa
1 BIZIIKOyBaHHS CIIPUYUHEHUX 30UTKiB». Bianosiano no 3a-
koHy Ykpaiuu «IIpo moctyn mo my0OmiuHoi iHpopMmariii» Big 13
ciyas 2011 p. «mapiaaMeHTChKHI KOHTPOJIb 33 JOTPUMAaHHSAM
IIpaBa JIIOIUHU Ha JOCTYI A0 iHpopMauii 3aiiicHIOeThCs YIIOB-
HOBaxkeHUM BepxoBHoi Panu Yipaiau 3 mpas moguam» [11].

HisnpHicTh YnoBHOBaxkeHoro BepxoBHoi Panu Ykpainu
3 IpaB JIOAMHU LIONO0 AOCTYIy JO myOuiyHOi iHpopmanii
3OIMICHIOETBCS B MeKax HOro KOMIIeTeHIIi. 3acTocyBaH-
Hsl oMOyacMeHOM YKpaiHu (OopM i METOMIB AisNIBHOCTI AJIst
peainizanii npaBa Ha JOCTYI 0 IyOniuHOi iHpopmanii Ho-
CUTh TPABOBHI Ta opraHizamiiHuii xapakrep. Tak, y 4epBHi
2012 p. Oyno crBopeHo ExcriepTHy pajy 3 MUTaHb AOCTYITY
Jo my6niunoi iHdopmauii npu YoBHOBaxkeHOMY BepxoBHOI
Pamgu 3 npaB monunn. 3aBraHHs Paam — CHpUSTH 3aXHCTY
npaBa Ha JOCTyn J0 mnyOniyHOi iH(popmauii Ta 3pocTaH-
HIO TOiH(GOPMOBAHOCTI CyCHUIbCTBA (BKIIOYAIOYH TaKOXK
IpOMaJICBKi Oprasizamii) HIONO TNPABOBUX MOXKJIUBOCTEH
Takoro aoctymy. /1o BaXJIMBHUX JOCATHEHb I'POMAaJICBKUX
opraizaniil ciiJ TakoX BiJHECTH CHpPUSHHS OpraHaM Bila-
U B 3a0e3Me4eHHi A0CTymy qo0 myOniuHoi iHpopmarii. 3a-
B/ISIKM TPOMAJICBKHM 3yCHJUISIM OYyJ0 BHJIAHO MOCIOHHMKH Ta
METOAMYHI Marepianu, sKi JoIoMarajiud Jep>KaBHUM CIIyX-
OOBIIIM Ha TMEPIIUX eTanax peanizamii Hporo 3akony. L{ro mo-
3UTHBHY TEHCHIIIIO MPOIOBKYE HOBE BuaaHHs «IIpoOieMHi
MUTAHHS TOCTYIy 70 myOniyHoi iHdopmarii» [12].

KokeH, XTO Ha 3aKOHHHX MWiJICTaBax 3HAXOIUTHCS Ha
Teputopii YKpaiHH, KOPUCTYETHCS MOKIMBICTIO OTPUMYBATH,
30epiraTd Ta pO3MOBCIODKYBaTU IMyOniuHy iHQopmariio Ha
BJIACHUI PO3CYI.

OTXe, CTBOpPEHHsT OMOYICMEHOM YKpaiHH YMOB st
311MCHEHHS KOHCTUTYLiHHOro mnpasa ¢i3uuHoi ocoOu Ha JI0-
ctyn f0 nyOmivHoi iH(opMarlii — e yperyjiboBaHa HOpMa-
MH MDKHApOJHOTO IpaBa Ta HAI[lOHAJILHOTO 3aKOHOJAaBCTBA
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JUSUTBHICTh  YTIOBHOBakeHOTO BepxoBHoi Pagu VYkpainu 3
IpaB JIOAMHH i3 3aCTOCYBaHHs CBOIX NMOBHOBaXKeHb, (OpM i
METOJIIB JIISUTBHOCTI 3 METO peaiizaiii (i3uuyHO 0CO00I0
MOXIIMBOCTI OTpUMYBaTH, 30epiraTd i pO3MOBCIOIKYBATH
BIJIKpUTY IyOniuHy iH(opMalito Ha CBiil po3cya.

BucnoBku. BpaxoByoun 3a3HadeHe MOKHA 3pOOUTH Taki
BUCHOBKH i peKOMEH/1allil:

1. O3HakaMH CTBOPEHHS yMOB OMOYICMEHOM YKpaiHH
JUIs  peaitizailii KOHCTHTYLIHHOrO mpaBa (Gi3n4HOT 0co0u
Ha JocTtyn A0 nyomivHoi iHdopmaii € taki: 1) 3akpinieHHs
HOpPMaMH MDXXHApPOJHOTO IpaBa Ta HANiOHAJIEHOTO 3aKOHO-
JABCTBA; 2) JISUIbHICTH YMOBHOBaKeHOro BepxoBHol Paan
VYkpainu 3 npaB JOIUHA; 3) 31HCHEHHS TOBHOBAXXEHb, (OPM
1 MeToAliB AiANbHOCTI, ; 4) KOpUCTyBaHHS (i3UUHOIO 0CO00I0
MOXJIMBICTIO OTPHUMYBATH, 30epiratd Ta pPO3MOBCIOIKYBAaTH
nyOniyHy iH(opMallito.

2. CrBopeHHsT YMOB OMOyJACMEHOM VYKpaiHU JUis
peasizaiiii KOHCTHTYIIHHOTO MpaBa (i3MYHOT 0COOM Ha J0-
cTyn jo nyOniuHoi iHQopmamii — 1e yperynboBaHa HOpMa-
MH MIKHApOJHOIO IIpaBa Ta HAllIOHAJBHOIO 3aKOHOAABCTBA
JISUTBHICTD YTIOBHOBa)keHOTO BepxoBHoi Paau Ykpainu 3 npas
JIFOIMHM 31 3/1IHCHEHHSI CBOIX TIOBHOBaXXEHb, OPM 1 METOIIB
JUSUTBHOCTI 3 METOI0 peaizauii MOXIHMBOCTI (i3udHOi 0co-
O0u oTpuMyBaTH, 30epiraTd Ta PO3MOBCIOMKYBATH BIAKPUTY
nyOnivyHy iH(OpMallito Ha CBill po3cy/.

3. 3 MeTol0 YIOCKOHAJEHHS 3aKOHONABCTBA I Ipak-
THKK peaiizamii 3a0e3rnedeHHs oMOyJacMeHOM — YKpaiHu
KOHCTHTYLIHHOTO TpaBa (i3u4HOi 0OCOOM Ha JOCTYI [0
ny6miuHoi iHdopmanii pekoMenayeMo: a) cr. 34 Koncruryuii
VkpaiHu DOMOBHUTH Takoro HopMmoto: «[lopsmok mocrymy mo
iH(pOpMAIIiT peryareThes 3aKkoHaMmy; 0) cT. 14 3akoHy Ykpainu
«IIpo YnosHoaxeHnoro BepxosHoi Pagu Ykpainu 3 npas Jto-
JIUHI» JTOTIOBHUTH MICIIs CIIB «IMyOaiuHOl iHpOpMAIT» TaKH-
MH CIIOBaMHU: «ILUISIXOM CTBOPEHHS CHPHUSTIMBHX YMOB JUIS
Horo peasizalii, OXOpOHH 1 3aXUCTy Bii NpPaBONOPYLIEHb Ta
ydacTi B MOHOBJIEHHI MOPYIIEHOTO MpaBa i BiJIIKOTYBaHHS
CIPUYMHECHUX 30UTKIBY.
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KOHCTUTYIIMOHHOE 3AKPEILIEHUE ITOJTHOMOYMI ITPOKYPATYPBI
BHE C®EPHI YTOJIOBHOH IOCTHUIIUN: OIBIT 3APYBEKHBIX CTPAH

Mapuna CTE®AHYVK,
KaH/IUAAT FOPUINYECKUX HayK,
npodeccop kadeapsl aAMUHACTPATHBHO-TIPABOBBIX TUCHUILIHH
HanmonansHoii akageMun IPOKypaTypsl YKpPauHbI

SUMMARY

The foreign countries experience of constitutional law regulation of powers of prosecution services outside the criminal justice
system was researched in the article. Given the European integration hopes of Ukraine and constitutional reform extending in
Ukraine, a study of legal regulation of the powers of public prosecution in the Constitutions of the States Parties of the Council
of Europe. The results of this is revealed that no single model or standards in this area. By the results of the legal analysis of the
provisions of the Basic Laws of the vast majority of member states of the Council of Europe, was concluded no strict definition
of the main activities of the prosecution, including outside the criminal justice system. The legislator granted the rights of their
flexible definition in special laws. The doctrinal views, and also the promising directions for further scientific research in the area
studied issues was researched in the article.

Key words: prosecutor’s office, functions of the prosecutor’s office, powers of the prosecutor’s office outside the criminal
justice, constitutional regulation.

AHHOTALUSA

B craTtbe 0TOOpaskeH OIBIT 3apyOeKHBIX CTPaH MO KOHCTUTYLIMOHHOMY 3aKPEIUICHHIO TIOTHOMOYMH IPOKYPaTypsl BHE cepbl
YTOJIOBHOW FOCTHLUM. YUUTBIBAS €BPOUHTEIPALIMOHHbIE CTPEMIICHUSI YKPaHHbl U KOHCTUTYLIMOHHYIO pedopMy, IPOXOIALIYIO B
VYKpanHe, IPOBEIEHO UCCIIEA0BaHNE IPABOBOM periaMeHTaluy TOJIHOMOYHI IPOKYPATYPbl B KOHCTUTYLIUAX TOCYNapCTB-y4acT-
nukoB Coseta EBpombl, [0 pe3yinbraraM KOTOPOIO YCTAHOBJIECHO, YTO HET €AMHOM MOJeNU Wiu cTaHxapros B 3Toi cdepe. Ilo
pe3yabTaTaM IpaBoBOTO aHAH3a MOJoKeHNT OCHOBHBIX 3aKOHOB TTOJABIISIONIEr0 OOJIBIIMHCTBA TOCYAAPCTB-YIacTHUKOB CoBeTa
EBpombl cienan BbIBOZL 00 OTCYTCTBHHU JKECTKOIO ONPENENICHUS OCHOBHBIX HANPaBICHUN AEATEIBHOCTH NPOKYPATyphl, B TOM
qucie BHE cepbl YTOJIOBHOW IOCTUIMHU, C IPEIOCTABICHUEM 3aKOHOJATENIO MpaBa WX TMOKOTO ONpEeeHUs B CIeHaIbHBIX
3aKOHAX; OCBELIECHBI JOKTPUHAIbHbBIE B3IVISIbL, a TAK)KE ONpEJesIeHbl epPCIeKTUBHbIE HAIIPABICHUS JaJbHEHIINX HAay4HBIX HC-

cieioBaHUi B cepe UCCIEeNYyEMBIX BOIIPOCOB.

KuroueBble ciioBa: mpoxyparypa, QyHKIHH TPOKYPaTyphl, MOJIHOMOUUS IIPOKYPATyphl BHE Cepbl YTOJTOBHOH FOCTHIINH, KOH-

CTUTYHIMOHHOC 3aKPCIIJICHHUEC.

Hocranom«a npodiembl. [Iponecc pedopmuposa-
HUS TIPOKYpaTypbl YKpawHBI, KOTOPBIH MPOUCXOIUT
YK€ OBOJBHO JUIUTENIBHBIM MEPHOJ, Ha COBPEMEHHOM JTa-
e XapaKkTepu3yeTcs NPHHATHEM HOBOIO 3akoHa YKpauHbI
«O mpokyparype» ot 14 oktsi6ps 2014 ronma (manee — 3aKkoH)
[1]. [IpaBoBOIt aHANIN3 MONOKEHUH YKa3aHHOTO 3aKOHA CBU/IE-
TEJIBCTBYET O 3HAYMTEIBHOM COKpAIICHUH TOJHOMOYUN MpO-
Kyparypbl YKpauHbl BHE C(epbl YrOJIOBHOTO IOCTHUIMH, YTO
00yCIJIOBIIEHO OTMEHOM TIOJIHOMOYHI MTPOKYpPOpa 10 BBIMOJIHE-
HUIO TaK Ha3bIBAEMOW YHKIIMU «OOIIEro Ha/[30pay. DTO SBIA-
€TCsl pe3yJIbTaToOM BBITIOIHEHUS] YKPAUHOH CBOMX 00s13aTeIbCTB
nepen CoBeroM EBporibl, B 4aCTHOCTH 1O H3MEHEHUIO POJIU U
(yHKUME TpoKypaTypbl YkpauHbl (0COOCHHO B OTHOLICHHUU
OCYIIECTBICHHSI OOIIEro Haa30pa 3a COONIONEHNEM 3aKOHHO-
CTH) Ha MyTH MPEBPAIIEHHs 3TOTO MHCTUTYTa B OPraH, KOTO-
pblii Oynet orBeuars npunnunaM Cosera Eppons! [2]. AHamu-
3Upysl TOJIOKEHHsT 3aKOHa, €CTh BCe OCHOBAHMS yTBEP)KAATh,
YTO €IMHCTBEHHAs (QYHKLUS MPOKYPATyphl YKpauHbI, KOTOpast
B TEPCIEKTUBE OYy/IET ONPENeIATh TOTHOMOUHS IIPOKYpaTyphl
YKpauHbI BHE C(ephl yTOIOBHOMN IOCTUIIHH, SBISIETCS (DYHKIIUS
MIPEICTAaBUTENLCTBA HHTEPECOB TPAXKIAHNHA WM TOCYIapCTBa
B CYJI€ B CIIydasiX, ONPEICICHHBIX 3aKOHOM.

Cornacao nonoxkennsim Pexomenpamun CM / Rec (2012)
11 KM CE rocynapcrBam-ydactTHukam «O posu 0OIIeCTBEH-
HBIX OOBUHMTEJICH BHE CHUCTEMBI YTOJOBHOW FOCTHIMH (IIpH-
usaroir KM CE 19 cents6pst 2012 roma ma 1151 3acenannu Ha
YPOBHE 3aMECTUTEINICH MUHUCTPOB) [3] MpH HATMYUH Y CITYXK-
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OBl MyOIUYHOTO OOBUHCHHUS MTOJTHOMOYHMI BHE CEphbl YroIoB-
HOHM IOCTHLUH TOCYNapCTBA-yYaCTHUKN JOJDKHBI MPUHATH BCE
HEOOXOIUMbIE U COOTBETCTBYIOLIME MEpPbl JJIsI 00€CIeueHuUs
TOT0, YTOOBI 3Ta POJIb BHIMOJHSIIACH C 0COOBIM BHUMAaHHEM K
3aIIUTe NpaB YeJIOBeKa U OCHOBHBIX CBOOOX M B IOJIHOM CO-
OTBETCTBUU C IPUHIUIIOM BEPXOBEHCTBA IIPaBa, B YACTHOCTH,
npaBa Ha CrpaBeInBoe cynedHoe paccmorpenue. C 3Toit 1e-
JIBIO TOCYAAPCTBA-YYaCTHUKK JOJKHBI B TIOJTHOM Mepe y4UThI-
BaTh NPUHIIMIIBI, U3JI0KEHHbIE B NPUIOKEHUM K HACTOALIEH
Pexomennanuu. OHUM M3 OCHOBOIIOJAraOIIMX MPUHLUIIOB,
cpenu oOIMX, MOXKHO CYMTATh OPHUEHTHPOBAHHS TOCYIapCTB-
YYaCTHHKOB Ha TO, YTO OOS3aHHOCTU U ITOJHOMOYHUS ITyOIud-
HBIX OOBHHUTENEH BHE chepbl YrOJOBHOHN IOCTHIMH JOJDKHBI
BO BCEX CJIy4asX yCTaHABIMBATHCS 3aKOHOM U YETKO ONpere-
JISITBCSI BO U30€KaHUE MHOTO3HAYHOCTH.

[Tomoxenus 3akoHa moOMy4Iniau KOMMeHTapuu [ eHepanbHO-
r0 IUPEKTOpaTa Mo MpaBaM YeJIOBEKa M BEPXOBEHCTBY NpaBa
(dupexropara o npasam uenoseka) Cosera EBpornsl [4], B ko-
TOPBIX COZIEPXKATCS P BBIBOJIOB, B YACTHOCTHU, COOTBETCTBHUS
€ro IOJOXKEHHUH, PerIaMEeHTUPYIOINX AEATEIbHOCTh MPOKY-
parypsbl BHE cepbl yroJ0BHON IOCTULIMY, EBPOINEIICKUM CTaH-
napram. B 1ierom, 1o MHEHHIO AKCIIEPTOB COOTBETCTBYHOIINX
€BPONCHCKUX MHCTUTYTOB, 3aKOH 00€CIIEYNBACT KA4eCTBEHHOE
ocHoBaHME I oOecrieueHust 3(p(HEKTUBHON U yuuThIBatOLIEH
€BpONelcKrue CTaHIapThl AEATEIILHOCTH OPTaHOB IPOKypary-
pBl YKpauHbl Kak B chepe yroJoBHOM IOCTHLINH, TaK U BHE €€.
B T0 %€ BpeMms BHE cpepbl yroIOBHOM FOCTHLIUY IS YAOBIET-
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BOPUTEIBHOTO PEIICHHUS OIIPEICICHHBIX SKCIIepTaMy IpooieM,
10 UX MHEHUIO, HEKOTOPBIE BOIIPOCHI BCE €llle TPeOyIOT BHECE-
Hus u3MeHeHni B KoHcTuTyuto. 3T n3MeHeHus KacarTcs, B
YaCTHOCTH, TIOJIHOM OTMEHBI (PYHKIIMU HaA30pa 3a COOJIOICHH-
€M IIpaB U CBOOO]] YeJI0BEKA U IPakAaHIHA, COOIIONAECHUEM 3a-
KOHOB I10 3THM BOIIPOCaM OpraHaMH UCIIOJHUTEIbHON BIACTH,
OpraHaMHM MECTHOTO CaMOYIIpaBlI€HHs, UX JODKHOCTHBIMU U
CILyKeOHBIMH JIMI[AMU, IIPEyCMOTPEHHOM 11. 5 ¢T. 121 OcHoB-
HOTO 3aKOHa YKpauHbl, a Takke QyHKIMN NpeCTaBUTEIbCTBA
uHTEepecoB ¢pusnueckux i (. 164 Kommenrapues).

IIpu Takux 0OCTOATENBCTBAX, YUUTHIBAS €BPOMHTEIPAIIU-
OHHBIE CTPEMJICHHSI YKPaWHBl 1 KOHCTUTYLIHOHHYIO pedopmy,
KOTOpasi HPOXOJUT B YKpauHe, Ype3BbIUailHO aKTyaJbHBIM
MPEJCTaBIISIETCSl HMCCIIE0BaHUE IPABOBOH  perilaMeHTaluu
ITOJTHOMOUYHMI HPOKYpaTypbl B KOHCTHTYLHSX HMHOCTPAHHBIX
rocyznapcTs (B TOM 4KCIIe HEKOTOPBIX TocyaapcTB EBporeiicko-
ro Coro3a U rocyaapcTB IIOCTCOBETCKOIl NIPABOBOM CHCTEMBI)
C LIETIbI0 €€ M3YYEHUs, IPAaBOBOI0 aHAJIM3a U 3aUMCTBOBAHUS
10JIE3HOT'O OIbITA, YTO U ONpE/eNeT LIeb ITOH CTaThu.

AHaU3 NOCJEIHUX MCCIeI0BAHUIl U myOauKkanuii. Bo-
pocaM IIPaBOBOM periaMeHTAaluu JAEATEIIbHOCTH OpraHoB
IIPOKYpaTypbl BHE YTOJIOBHOH IOCTHUIMU MOCBSILEHBI pabOTHI
MHOTHX YYEHBIX, CPE/Il KOTOPBIX PabOThl TAKUX YUEHBIX, KaK
A. Aamoros, E. brnaxxusckuit, P. Bypnakos [5], JI. ['pumaen-
xo [6], T. Aynac [7], B. Kapmynuos, 1. Ko3ssikos, M. Kocrora,
T. Kopasixosa [8], O. JIutsak, H. Meruxko [9], H. Pynenxo [10],
A. Torobwumpka [5] u zp.

H3n0:xeHue ocHOBHOro Marepuasna. Heobxonumo orme-
TUTb, YTO B €BPONEHUCKON MPAaBOBOI MPaKTHKE OPraHbl MPOKY-
parypsbl TPaJUIIMOHHO PACCMATPUBAIOTCS KaK OpraHbl rocyiap-
CTBEHHOM BJIACTH, KOTOPBIE OT UMEHH OOIECTBA U B €T0 MHTE-
pecax obecreunBaroT IPUMEHEHUE [IpaBa TaM, [1e HapylLIeHHe
3aKOHA BJICYET YIOJIOBHYIO CaHKIIMIO, YUUTHIBAS IIPU 3TOM Kak
IpaBa YeJIOBEKa, TaK U HEOOXOMUMOCTh IPPEKTUBHOTO CH-
CTBHUSI CUCTEMbI YTOJIOBHOTO cynompousBocTsa [11]. Onqnako
B MOCJIEAHUE TOJBI MEXKIYHAPOIHOE COOOIMIECTBO MTOCTEIIEHHO
MPUILIO K NMPHU3HAHUIO BaXXHOCTH POJIM MPOKYPATyphl U BHE
cdepsl yroaosHoi roctunuu. Cpenu rocynapcrs-uneHoB Co-
Bera EBpOITBI MOJKHO BBIJICJIUTH JIBE OCHOBHBIE TPYIIIBL: TOCY-
JIapCTBa, B KOTOPBIX MPOKYpPaTypbl HE UMEIOT IOJTHOMOYUI BHE
cdepbl YroJIOBHOH IOCTHIIMH, U TOCYIapCTBa, B KOTOPBIX MPO-
KypaTypbl UMEIOT OIpEeSICHHbIC WIN MIUPOKUE TTOJTHOMOYHUS
B 3TOM cdepe.

Tak, B Dcronun, Ounnsaauu, I'py3un, Mcnanaun, Hopse-
ruu, IBeruu, IlIBelinapuu, Ha MajbTe U B CylIeOHBIX CUCTE-
Max BenukoOpuTaHuu npokypamypul ve umerom noaHoMOuull
6He cghepbl Y2ON06HOU HOCIUYUU.

B 1O xe Bpems NpOKYpOpCKHE CITyKOBl OOJIBIIUHCTBA
rocynapctB-wieHoB Coera EBporbl, cpeau KoTophix: Auba-
Husl, Apmenusi, Ascrpusi, A3epOaiipkan, benbrus, bonrapus,
Benrpus, Hanus, I'epmanus, I'peuus, Upnangus, Vcnanus,
Wranus, Kunp, JlarBus, Jlurea, JIuxreHureiis, JlrokcemOypr,
Makenonusi, Monznosa, Monako, Yepnoropus, Hunepnannel,
Ilonbmia, [opryranus, Pymenus, Poccuiickas ®denepaunus,
Can-Mapuno, CroBankass Pecriyonmuka, Cnosenus, Typuwus,
VYkpauna, @pannus, Xopsarus, Yemickass Pecrybnuka u zp.
HMEIOT, TI0 KpaiiHel Mepe, onpeneieHHble 3aJa4i U QYHKIHA
BHE c(epr! yronosHoro npasa. Cdepbl KOMIIETEHINT OTAUYA-
I0TCS. U BKIIIOYAIOT, CPEU MIPOUYEro, IpaxkIaHCKoe, ceMeliHoe,
TPYIOBOE, aIMHHUCTPATUBHOE, H30UpaTeIbHOE MPaBo, a TaK-
K€ 3aIIUTY OKpY’)Kalollel cpelbl, COLMAIBHBIX IIPaB U IpaB
YSI3BUMBIX TPYIIl HACENCHHs, TAKMX KaK HECOBEPILEHHOJIET-
HUE, WHBAJIHIBI U MajlooOecnedeHHble JHNa. B HEKOTOphIX
rocy/lapcTBax-y4acTHUKaX 3aJlaudl U Harpy3ku IIPOKYpOpOB B
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9TOH chepe MOTYT axke mpeodianark Hal poJIbio IPOKYPOPOB
B CUCTEME YIOJIOBHOI'O CyIOIPOU3BOJCTBA.

B rtakux rocymapctBax, xax AunOanus, ABcTpus, Asep-
Oaiipkan, Tepmanwms, I'penust, [Jauus, Upnawgus, Wranws,
Jluxrenmreiin, JlitokcemOypr, Monnosa, Can-Mapuno, Ciose-
HUSI KOMIIETEHIIUSI TIPOKYPATYPHI B 3TOH cepe He 0OUeHb BaXKHA
WM OYEHb PEKO peajn3yercs Ha npakTuke [12].

IIpaBoBast peniaMeHTaLUsl AEATEIBHOCTH IPOKYparyp
rocynapctB-wiieHoB CoBera EBpombl BHe cdepbl yronoBHOI
IOCTUIIMU UMEET MECTO KaK B IPa’KAaHCKO-TIPABOBOM, Tak U B
IyOGIMYHO-IIPaBoBOil cdepax.

B uacmnonpasosoii cghepe nesrenbHOCTh POKYpPOpa MO-
JKET 3aKJII0YaThCs B TI0Ja4e CyIeOHbIX HCKOB, A TAKXKE B APYTUX
HAaIPaBJICHUSX AEATEIbHOCTH, B YACTHOCTH, OTHOCUTEIILHO:

— mpusHaHus Opaka HeneWcTBUTENbHBIM (AnOaHusi, AB-
crpusi, Benrpusi, Wcnanwms, JlwokcemOypr, [Tonbmia, Cah-
Mapuno, Cnosenus, Typuus, @pannus);

— oObsiBeHUs nuia ymepuium (ABctpusi, Poccuiickas ®e-
nepanus, CrnoBankas PecryOnuka);

— IUCKBaJM(PHUKALUU AUPEKTOpoB KommaHuii (Mpranaus)
i anHynMpoBanus komnannii (Iepmanns, CrnoBankas Peciry-
6nmka, Cnoenusi, Yenickas PecrnyOnuka),

— IOpUIUYecKOl cuiibl BbIOOpOB miu pedepennymon (Mp-
nauaus, Pymeraus, Poccuiickas @enepars);

— IpaBa COOCTBEHHOCTH ¥ HHTEPECOB TOCYAapCTBa, IPHUBa-
tu3auuu (Apmenus, Asep6aiinxan, Jlarsus, Monnosa, UepHo-
ropusi, [lopryramus, Poccuiickas ®@enepannst, Cnosarkast Pe-
cny0Onuka, YkpanHa, XopBaTus);

— OCIapUBaHUE OTIIOBCTBA WM OTMEHBI YCHIHOBJICHUS
(Benrpwusi, Jluxrenmreiin, [lomema, Ilopryramus, Pymerans,
Poccuiickas ®@enepanus, Cnosaikas PecryOnuka, CioBeHus,
Yenickast Pecrry6iuka);

— COIepYKaHMSI JIUILL B JICIEOHBIX YUPEIKICHHSIX, OTPAHUICHUS
neecriocoonoctu (I'epmanust, Poccuiickas @enepanus, Ciiopari-
kast PecrryOnuka, Typrus, Yipauna, Yenickas Pecry6iuka);

— 3amuTel TpaB gered (Anbanus, Benrpus, VMcmanwms,
JlroxcemOypr, Ilopryranus, Pymeinus, Poccuiickas denepa-
nust, Croaukas Pecriyonuka, Typuust, Uemickas PecrryOnuka);

— NPEACTABHUTEIHCTBA TOCYIAPCTBEHHBIX OPTAaHOB IO JIe-
JaM O BO3MEILCHUH Bpeaa, IPUUNHEHHOTO CyAeOHON BIACThHIO
(Benrpus, ['epmanus);

— HaJ30pa 3a STUKOW MOBENICHHUS IPEICTaBUTENeH Onpesie-
nenHbix npogeccuii (lepmanus, Typuus, @panims);

— pocmycka oOuecTBeHHbIX 0oObenuHeHuil (Benrpus,
Ilompma);

— OOBABICHUS O HAPYIICHUH TPYAOBOIO WM COLMATBLHOTO
3akoHomarenbeTBa (Benrpus, Poccuiickas @enepanus, Pymbi-
Hust, Opanius),

— yIpaBJieHus MPUPOIHBIMU pecypcamu (Benrpusi, Pocens).

B nyonuuno-npasosoii cghepe nonnoMouns npoxypopa BHE
YTOJIOBHOW FOCTHIIMH CBOISTCS, B OOILEM, K CIEAYIONIEMY:

— IpaBO Ha OOpalleHe B CyA ¢ HCKaMHU O HEMPaBOMEPHO-
CTH peLICHUH CyObEKTOB BJIIACTHBIX IOJIHOMOYHH B TE€X rOCy-
JapcTBax, rJe MPOKYpOPbI HA/IENeHbl KOHTPOJIBHBIMH IOJHO-
MOYHSIMHU B OTHOILCHUH TaKHX CyOBEKTOB;

— mpaBo Ha (HOopMyIMPOBAaHUE IMO3ULUI OTHOCUTEIBHO
MIPOEKTOB 3aKOHO/IATENILCTBA O CTPYKTYpe CyIeOHOH BIACTH U
HpaBHUJ CYIONPOU3BOACTBA (MIPOM3BOJACTBA) MM IIPUMEHEHUS
HOPM MaTepuaIbHOIO IpaBa.

K ocobvim noanomouusim mpoxkyparypsl B 3Tol cdepe oT-
HOCSITCS!

— IIPEAOCTaBICHUE [IPABOBBIX BBIBOJOB OTHOCUTEIILHO 3a-
KOHOIIPOGKTHBIX Tipemiokenuii (Benrpus, Poccus, @panmms,
Xopsarus);
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— oOs13aTenbHas MEIUaLUsl WM JOCTHKEHHE MUPOBOTO CO-
DIAleHUsT Iepe]] HapylIeHueM J1000ro cynedHoro mpolecca
npotuB rocynapctsa (I'epmanusi, Xopsarus);

— Hau3op 3a coOmoneHHeM mpaBuil 3ajaepxkanus (BeH-
rpus, Monnosa, Poccuiickas @enepanus, Opannust, Yenickas
Pecny0inka) u HekoTopsie apyrue [13].

Y4uTbIBasi, 4TO OAHUM U3 OCHOBOIIOJIATAIONINX IPHHIUIIOB
JIeSITENIbHOCTU IPOKYpPOPOB BHE c(ephbl YroJIOBHOU IOCTUIMU
SIBJISIETCS YCTAHOBJIEHHE M YETKOE ONpeJelieHrue 3aKOHOM (BO
n30ekaHre MHOTO3HAYHOCTH) MX OOS3aHHOCTEH M IOJIHOMO-
Uil B yKa3aHHOH cdepe, ecTb NOTPEOHOCTh B UCCIEIOBAHUM,
IpeXIe BCEro, KOHCTUTYIMOHHON PerIaMeHTALNH TaKHUX IO~
HOMOYHUH TIPOKYpaTypBHI.

ITo pesynabraraM NPOBEIEHUSI KOMIIAPaTUBHCTCKOIO HC-
CJIeIOBAaHMsI KOHCTUTYLIIMOHHOW perIaMeHTAlUK TTOJTHOMOYHI
IIPOKYpaTypbl BHE YTOJOBHOH IOCTHUIMH CPEAM CTpaH, Haje-
JUBIIUX TPOKYpaTypy HOJHOMOYMSMHU B yKa3aHHOU cdepe,
YCTAHOBIICHO, YTO 110 ATOMY KPHUTEPHIO MOXKHO KIIaCCHU(HIIH-
POBaTh rOCYAapCTBa Ha HECKOJIIBKO OCHOBHBIX I'PYIIL.

1. I'pynna z2ocyoapcme, 6 0CHOGHBIX 3AKOHAX KOMOPbHIX
YemKo He ouepuer CIamyc RPOKypamypbl KaKk KOHCHUumyuu-
OHHO020 UHCIUMYMA UU 6000Ule OMCYMCHIGYem NPABOBAs
PelamMenmayua Cmamyca npoKypamypel, a, ci1e0o6ameisb-
HO, U ROIHOMOUUTL RPOKYPAMYPbBL, 6 MOM HUCTe 6HE chepbl
Y207108HOIL FOCMUUULL.

Tak, neiictByromas Koncturynus IMonsmum 1997 ropa
[14, c. 686-732], B ormune ot Koncrutymuu 1952 rona, ot-
KazaJach OT ONpPEACNEHMs CTaryca W MECTa IPOKYpaTyphl B
CHUCTEME TOCYJAPCTBEHHBIX OPraHOB HAa KOHCTUTYLMOHHOM
ypoBHe. TakuM 00pa3oM, TaKoH «IeKOHCTUTYIHOHATH3AIHEI»
IIPOKYpaTypbl 3aKOHOJATEII0 MPEAOCTABICHO MOIHYI0 CBOOO-
Iy B OIpEIeNeHUN MeCcTa U PONIU MPOKyparypsl [15, c. 276].
OTCcyTCTBYeT NpaBoBasi perilaMEeHTaIHs CTaTyca H MecTa Impo-
KypaTypbl B CHCTEME rOCYapCTBEHHBIX OPraHoB Takxke B KoH-
ctutyuuu JlarBuiickoii Pecny6iuxu 1922 rona [16], B Kon-
ctuTynmu KustkecrBa Monako 1962 roma [14, c¢. 590-602],
Konctutynun KoposeBcrBa Hugepnanmos 1983 roga [17],
Koncrurynuu Ascrpuiickoii Pecnyosmmkmn 1920 roga [18,
c. 26-114], Koncruryruu danun 1953 rona [18, c. 761-773],
Konctutynun ®eneparunoii Pecmyoamku I'epmanun 1949
roma [18, c. 580-634], Koncrutynuu Besaukoro repuorcraa
JlrokcemOypr 1868 roma [14, c. 402—-418], Konctutyuu Knsi-
skecTBa Jluxrenwrein 1921 rona [14, c. 374-394], Konctu-
tyuus Pecnyosmnku Can-Mapuno 1974 ropa [19, c. 100-102].

2. I'pynna 2ocyoapcme, 0CHO8HbLE 3AKOHBL KOMOPBIX CO-
oeparcam npagoeylo peziamenmayuio Cmamyca npoKypamy-
Dbl KAK KOHCHUMYYUOHHO20 UHCHUMYMA U 00JIICHOCHI-
HBIX UY IMO20 0P2aHa, 0OHAKO HE COOEPIHCAm HCECHKOZ0
KOHCHMUMYYUOHHO20 3AKPeneHus nepeuts OCHOGHbIX Ha-
npasnenuil 0eamenbHOCmu U NOAHOMOYUI IMO20 OPaHd
6He Y207106HOIL IOCIMUYUU, d ONPEOETAIOM, RPEUMYULECINEEeH-
Ho, €20 3a0auu.

Tak, B COOTBETCTBUHU C MOJOXKEHUsIMU cT. 129 KoHcrury-
uuu Poccuiickoii @enepanun 1993 roga momHOMOUMS, opra-
HU3aLUs. U MOPSJIOK JESTEIbHOCTH MPOKYPaTyphl ONpeness-
10Tcs denepanbHbIM 3akoHOM [19, ¢. 47].

Cornacao Koncrurymmu Pymeinnu 1991 rona [19, c. 87]
B Cy/IeOHOM JeATENbHOCTH TIPOKYpaTypa MpeIcTaBiseT o0mme
UHTEepechl OOIECTBA U 3aIlUIAET MIPABOHOPAJOK, a TaKKe
npasa ¥ cBOOOIBI rpakaaH. [Ipokyparypa oCyIecTBIsIeT CBOU
MIOJTHOMOYHSI Ha YCIIOBHUSX, YCTAaHOBJICHHBIX B 3aKOHE (CT. CT.
130-131).

Koncrurynus Typeukoii Pecniyommku 1982 roma taxoxe He
ompeiessieT MOTHOMOYHH NPOKYPOPOB, @ OTCHUTAET K CIIEIHAlb-
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HOMY 3aKOHY, OTMeYas, YTO IPOKYPOPHI HE MOTYT BBIIIOJIHSTH
Kakue-1mbo rocyqapCTBEHHbIE WM OOLIECTBEHHBIE (YHKIUH,
KpOMe TeX, KOTOpbIe YKa3zaHbI B 3akoHe (cT. 140) [19, c. 268].

BcootserctBue c Koncrurynuueii CiioBankoii Pecnmy6imkn
1993 ronma mpokyparypa Cnosankoii PecnyOnuku 3amumniaer
npaBa U OXpaHseMble 3aKOHOM HHTEPeChl (PH3NIECKUX U IOPH-
JIMYECKHX JHI U TocynapcTsa. [IpaBa u 00sS3aHHOCTH HPOKY-
POPOB, a TakKe OpraHu3alys IPOKYPaTyphbl yCTaHABIUBAIOTCS
3akoHOM (cT. 149) [19, c. 154; 20].

[To Konctutyuun Yemckoii Pecnyoauxm 1992 rona cra-
TyCy ¥ TIOJIHOMOYHS IIPOKYPATyphl ONPENIEIIAIOTCS 3aKOHOM (CT.
80) [21]. C 1994 rona neiicTByromas paHee rocyapcTBEHHAs
IIpoKyparypa npeoOpa3oBaHa B IOCYAapCTBEHHOE YUpEXIe-
HHE, NpeICTaBIIsIoNee coO00l CUCTEMY OpPraHOB, IIPEAHA3HA-
YEeHHBIX UIS [IPEICTABICHHS HHTEPECOB B JeJax, ONpeeNeH-
HbIx 3akoHOM Ne 283/1993 — o0 rocynapcTBEHHOM MpE/ICTaBH-
TenbscTBe [ 15, c. 420].

Cornacao Koucturymuu Xopsaruu 1990 rona co3nanmue,
KOMIIETEHIIMS ¥ OpTaHU3aLHsI IPOKYPATYPHI PETYIUPYIOTCS 3a-
koHOM (cT. 116) [19, c. 467].

[To Korctutynnu Benrpun 2011 roga [22] B mepeune mo-
HOMOUHI TPOKYPATypPbl, KOTOPLIE B OCHOBHOM CBOASATCS K MOJI-
HOMOYHSIM B chepe YroJIOBHOM IOCTUIIUH, ITPEYCMOTPEHO TaK-
JKe pelIeHre APYTUX 3a1ad, OMpeeIeHHBIX 3aKOHOM (CT. 29).

CornacHo ct. 118 Konctutyuunu JiutoBcekoii Pecnmy6smkn
1992 rona [14, c. 356] cinencTBue OpraHU3yeT U UM PYKOBOIMT,
rOCyIapCTBEHHOE OOBHHEHHE IO YTOJOBHBIM JeIaM TOIIep-
JKHBAeT MPOKypop. [Ipokypop B ciryyasx, onpeaeeHHbIX 3aK0-
HOM, 3allUIIAeT [IpaBa U 3aKOHHbIE HMHTEPECHI JINLA, O0IECTBA
u rocynapcrsa. [lopsnok HazHaueHHST U OCBOOOXKIEHHMS TPO-
KypOpPOB, X CTaTyC ONpEIesieT 3aKOH.

Koncrurynus Ilopryraabckoii Pecny6auxu 1976 roma
[14, c. 813-814; 23] K KOMIIETEHIINH TPOKYpPaTypbl OTHOCUT
IIPEICTaBUTENLCTBO TOCYNAPCTBA U 3AIUTY MHTEPECOB, ONpe-
JIeIISIEMBIX 3aKOHOM, @ TAKXKe, CONNIACHO 3aKOHY, y4acTHe B IIPO-
BEJICHUH TOJUTHKU, KOTOPOE ONPENeIsieTCsl OpraHaMH Tocy-
JIAPCTBEHHOM BIIACTH B chepe OOPHOBI C MPECTYIUICHUSIMH 1 UX
PO UIAKTHKH, OCYIIECTBICHHE YTOJIOBHOTO NPECiIe0BaHHUs,
OCHOBaHHOTO Ha MPUHIHUIE 3aKOHHOCTH, W 3aIlUTy AEMOKpa-
THYECKO 3aKOHHOCTH. [IpoKypaTypa uMeeT COOCTBEHHBIH CTa-
TyC ¥ aBTOHOMHIO B paMKax 3akoHa (cT. 219).

IIpokyparypa Ucnanmuu (Ministerio Fiscal), B otiuane ot
OONIBIIMHCTBA 3aaAHBIX CTPaH, UMEET CTaTyC KOHCTUTYLMOH-
Horo uHcTuTyTa [24, ¢. 509]. CornacHo ct. 124 OcHOBHOTO 3a-
xoHa Vcrannm 1978 roga 3agaHue mpoKypaTypsl, HE3aBHCUMO
0T (DYHKIMH, KOTOPBIE BHIMOIHAIOT IPyTHe OPTaHbl, 3aKIII04a-
eTcsi B TOM, 4TOOBbI COCOOCTBOBAaTh OCYIIECTBICHHUIO IIPABO-
Cyaus B IEJSIX 3alIMTHl 3aKOHHOCTH, TIPaB TPaykKIaH W oOmie-
CTBEHHBIX MHTEPECOB, OXPAaHSIEMBIX 3aKOHOM, B CHIY CBOHMX
00513aHHOCTEH MJIM 110 XOAATAlCTBY 3aMHTEPECOBAHHBIX JIMIL,
a TaKoKe OCYLIECTBISTh HAA30p 3a 00eCIIeYeHHEM YCIOBHHI IS
HE3aBHCHMOCTH CyI0B U COOIIOACHHEM B HUX OOIIECTBEHHBIX
uHTepecoB. CTaryc NpoKypaTypbl peryiIupyeT OpraHu4ecKui
3akoH [14, c. 77].

B cootBerctBuu co ct. 106 Koncturynuu Pecmy6uamku
Maxenonust 1991 roga [14, c. 454] nyOnuunast Ipokyparypa
SIBISIETCS €MHCTBEHHBIM U CAMOCTOSITEIEHBIM TOCYIapCTBEH-
HBIM OPTaHOM, MOAJEPKUBAIOIINM TOCYIapCTBEHHOE 0OBHHE-
HUE B OTHOLICHUH JIMILI, COBEPIIMBILIHUX MPECTYIJICHUS, a TAKKe
OCYIIECTBIISIOIINM HHBIE TIOTHOMOYHSI, IIPETyCMOTPEHHBIE 3a-
koHOM. [lyOnu4Has mpokyparypa OCyLIECTBISET CBOU MOIHO-
MOYHS Ha OCHOBaHMU M B Ipezienax KOHCTUTYIMU 1 3aKOHOB.

B cr. 135 Koncrurynmu Pecmy6amku CioBenusi 1991
roza [25] rocymapCTBEHHBIH MPOKYpOp BO3OYKIAET M MpE-
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CTaBIIsIeT OOBUHEHHE, a TAK)KE OCYILECTBIISICT HHBIE TOTHOMO-
4ysl, IPeJyCMOTPEHHbIE 3aKkOHOM. OpraHusanus U IOJIHOMO-
YU TOCYIApCTBEHHON TPOKYPATyPBI OIPEEIISIFOTCS 3aKOHOM.

Cornacno nosnoxenussM cT. 124 Konctutyuuun MosaioBbl
1994 roga [26] mpokyparypa IpeicTaBiIseT OOLIUe HHTepe-
CBI OOIIEeCTBA M 3aIMINACT MPABONOPSIOK, a TAKKe IpaBa U
CBOOOIBI IpaskiaH, PYKOBOAUT YTOJIIOBHBIM IIPECIICIOBAHUEM U
OCYLIECTBIISIET €TI0, OJIEPKUBAET B COOTBETCTBHU C 3aKOHOM
OOBHHEHHE B CyHeOHBIX MHCTaHLMSIX. OpraHu3anus, KoMIie-
TEHLUSI U MOPAJOK AEATEIbHOCTH MPOKYPATyphl OIIPENEIISIOT-
Csl 3aKOHOM.

B cootBerctBum ¢ monoxkenusivmu 4. 1 ¢t. 148 Koncrurymn
Anoanun 1998 rona [18, c. 210] npokyparypa oCyIIeCTBISET
YTOJIOBHOE IIPECIEN0BaHME, a TAKXKe MOAJEPKUBAET rocynap-
CTBeHHOE oOBMHEHHE B cyne. [Ipokyparypa ocymiecTBisieT U
MHBIE TOJIHOMOYHS, OTIPECTICHHBIC 3AaKOHOM.

Koncrurynuonsslii Texkct ®@pannysckoii Pecry0inku B
YaCTH PEryIHPOBAHUS CyAeOHOW BIIACTH B CTPaHE XapaKTepH-
3yIOT KaK JOCTaTO4YHO JanuaapHeii [24, c. 157]. Tak, B cooT-
BETCTBHH C MoJIoxkeHusIMH cT. 64 Koncruryunn @panmun 1958
roga [27], cpeny mpodero, ykazaHo, 4TO CTaTyC MarucTparoB
oTpeseNsieTcs] 3aKOHOM. TaK K€ yCIIOBHsI IPUMEHEHHUS CT. 65
910l KoHCTHTYIMU OnpesienseT OpraHndecKuii 3aKoH.

HexnM MUHEMaTH3MOM B 3TOM BOIIPOCE XapaKTEePU3YIOTCS
u nonoxkenus: Koucrutynuu beasrum 1994 roga [18, c. 370],
KOTOpast B CT. 153 oTMeYaeT JIuIlb TO, YTO KOPOJb Ha3HAYaeT
7 YBOJIGHSIET YAHOBHUKOB MPOKYPATYphI MPU CyAax U TpuOy-
HaJsax.

B coorBerctBuu ¢ 1. 2 ct. 112 Koncrurynuu Pecmy0mn-
kn Kunp 1960 roga [14, c. 250] I'ernepanbublii mpokypop Pe-
CIyOJIMKH BO3IIABIISET FOPUANYECKYIO ciyxOy PecryOnukn.
IOpunnueckas ciayx6a PecryOnuku HezaBUCHMAsi U HE HOA-
YHHSETCS] HU OJHOMY MHHHUCTEPCTBY.

Koncruryuus I'penmu 1975 roma [18, c. 680] orHocuT
IIPOKYpPOPOB K CyleOHBIM YMHOBHUKAM (4. 5 cT. 88) u mpearo-
Jlaraet rnepeMeIleHre MOCTOSIHHBIX Cy/Iel ¢ [eNbIo 3aMelIeHH s
JIOJDKHOCTEH 3aMecTHTeNell mpokypopa Apeorara, a Takxke
B3aUMHOE IEPEMEILCHUE 3aMECTUTENEH WIEHOB Cyl0B NEPBOI
WHCTAHLUH M MPOKYypaTyp MO MpochOe MepeMeIiaeMbIX JIUII,
KaK 3TO OIPEIEICHO 3aKOHOM (4. 6 cT. 88).

Cornacuo nonoxenusM cr. 30 Koneruryuun Hpnanaun
1937 roma [18, c. 804] ['enepanbHBII aTTOPHEH SIBISIETCS CO-
BCTHUKOM IIPAaBUTENLCTBA 10 BOIPOCAM 3aKOHA U MPABOBBIX
OLIEHOK, KOTOPBIH OCYIIECTBIISIET U BBIMIOJHSAET BCE MOJHOMO-
qust, GyHKIMH ¥ 00SI3aHHOCTH, €My TOPYYEHBI HIIH BO3JIOKEH-
Hble Ha Hero KoHcTuTymel mim 3akoHOM.

B cr. 112 Koncrurynuu Uranssaackoii Pecnyosiuku 1947
roza [28] 4eTko omnpeiesieHa JIUIb 00s3aHHOCTh TPOKYPaTyphl
OCYLIECTBIIATH YTOJIOBHOE IIPECIICIOBAHHE.

3. I'pynna 2ocyoapcme, 6 0CHOBHbBIX 3AKOHAX KOMOPBIX 6
nonnom ooveme, xak u B Koncruryuun Ykpaunsr [29], onpe-
oenensvt YHKUUU NPOKYpamypsl, cpeou KOmopvlx u 0CHOG-
Hble HanpaeneHus 0eAmenbHOCHU GHe Y20106HOU IOCIUUUU.

Tax, mo Koncturymmm Boarapuu 1991 roga (ct. 127) mpo-
Kyparypa CJIEIUT 3a COOMIONCHHUEM 3aKOHHOCTH, a MMEHHO:
MIPUBJIEKAET K OTBETCTBEHHOCTH JIMILI, COBEPIINBIINX MPECTY-
IUICHHST ¥ TIOAJIEP)KUBAET OOBHHEHHE IO YTOJOBHBIM JeaM
00IIero xapakrepa; OCYIISCTBIAET HaJ30p 3a HCIIOIHEHHEM
YTOJIOBHO-TIPABOBBIX M MHBIX MEpP MPUHYXKIEHHS; TPUHUMACT
MepBl K OTMEHE aKTOB, HE COOTBETCTBYIOIIMX 3aKOHY; B MPE/-
YCMOTPEHHBIX 3aKOHOM CIIydasiX y4acTBYeT B IPaKIAHCKHX U
aJIMUHHICTPATHBHBIX Jienax [15, c. 466].

ITo Koncturynnn Pecnydauku Apmenust 2005 roma [30]
(ct. 103) npokypaTypa B yCTAaHOBJICHHBIX 3aKOHOM CIIy4asix U
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HOpSAIKE: HApyIIAeT YTOJIOBHOE MPECIICIOBAHNE; OCYIECTBIISA-
eT Ha/30p 32 3aKOHHOCTBIO JIO3HAHMS U TPEIBAPUTEIHHOTO
CJICIICTBUS; TOJ/ICP)KUBACT OOBHHEHUE B Cy/le; WHULHUPYET
BO30Y’K/I€HHE MPOU3BOJCTBA B Cy/E IO UCKY O 3aIUTE TOCy-
JIAPCTBEHHBIX WHTEPECOB; OMPOTECTOBBIBACT PEIICHHMS, TPH-
TOBOPBI M TIOCTAHOBJIEHHS CYIOB; OCYIIECTBIISIET HAI30p 32
3aKOHHOCTBIO IIPUMEHEHUs] HakazaHWH U Apyrux ¢opm mpu-
Hyxaenus. [Ipokypatypa AefCTBYeT B Iipeenax MOJTHOMOYHIHA,
MIpeI0CTaBIeHHBIX eif KoHCcTHTYIMel Ha OCHOBE 3aKOHA.

B cootBerctBuu co ct. 133 Koncturynuu Asepoaiigkan-
ckoii Pecy6uxm 1995 rona [18, c. 162] npokyparypa ocy-
LIECTBISIET B MPEAYCMOTPEHHOM 3aKOHOM IMOPSIIKE M CITydasx
HaJ30p 3a MCIONHEHUEM U IIPUMEHEHHUEM 3aKOHOB; B MIPERyC-
MOTPEHHBIX 3aKOHOM CITydasx BO30Y)XXJIaeT YroJOBHBIC Jena
7 BeJeT CIEICTBHE; MOANCPKUBACT B CyIe TOCYIapCTBEHHOE
00BHHEHHE; 00paIIaeTCsi C KICKOM B CYJI; BHOCHT MPOTECTHI Ha
peLIeHusI CY/I0B.

HWrak, npoBeIeHHBIN NPAaBOBOH aHAIN3 TOJNBKO KOHCTHUTY-
IIMOHHBIX HOPM, PENNIAMEHTHPYIOLIHX IPABOBOM CTAaTyC MPOKY-
paTtypbl BHE YTOJIOBHOMN FOCTHIINH, TaeT BO3MOXKHOCTD C/IENAaTh
BBIBOJIBI O TOM, YTO HET €AMHON MOJeJIH WU CTAHIAPTOB B
310l cepe. B To xe BpeMms NpaBOBOM aHAIN3 IMOJOKEHHM
OCHOBHBIX 3aKOHOB MO/IABJISIONIET0 OOJBIIMHCTBA TOCYNAPCTB-
ynenoB CoBera EBpombl cBuaeTelnbcTByeT 00 OTCYTCTBHH
JKeCTKOI'0 ONpesieJieHNsl OCHOBHBIX HANIPABJIEHMI AesiTe/Ib-
HOCTH NMPOKYPATypbl, B TOM YHCJe 3a MpeaeJiaMu YroJIoB-
HOIl IOCTHIINH, ¢ MPEIOCTABIEHHEM 3aKOHOAATEII0 NMpaBa
HX FHOKOT0 onpeeseHHs B CleNHAIbHBIX 32KOHAX.

O nenecoo0pa3HOCTU TAKOH KOHCTUTYLIMOHHOH peraaMeH-
Taluu GYHKLIUI POKYpaTyphl OTMEYAeTCsl U Ha TOKTPUHAIb-
HOM ypoBHE. Tak, B 4aCTHOCTH, yUCHbIE OTMEUAIOT HEIIEIeco-
00pa3HOCTh YCTAHOBJCHHS MepedHss BceX (YHKIMH M 3a1ad
npokyparypsl B KoHcTuTyin YKpanHbl, a HEOOXOAUMOCTD UX
3aKperieHus B crenuanbHoM 3akoHe [31, c. 384], u Takxe 3a-
CITY)KMBAIONIe BHUMAHUS MPEACTABISICTCS] HAydHAsT TIO3UIINS
OTHOCHTENIBHO TOTO, YTO «KOHCTUTYIMOHHOE 3aKperuieHHe
(GyHKIMI TPOKYpaTyphl Ha IEPEXOAHOM 3Tale JODKHO UMETh
rHOKHIA, a He )KECTKUH XapakTep, ColIepKarh Takue (popMyu-
POBKH, KOTOPBIE ITO3BOJIHIH OBl B OyAyIIeM COBEPIICHCTBOBATh
(YHKIMU OPOKYpaTyphl IIyTeM BHECEHHSI M3MEHEHHH U J10TI0N-
HEHUH K CIeNMalbHOMY 3aKOHY, O0OYCIIOBJICHHBIX TITYOOKHMH
M3MEHEHMSIMH COLUATIbHO-OKOHOMHYECKOH, IOTUTHYECKOW U
mpaBoBoii xu3nHu » [32, c. 70].

C y4eToM BBINICH3IOKEHHOTO MOXKHO OIPEICIUTh Iep-
CIIEKTHBBI JAIBHEHIINX HAyYHBIX HCCIIENOBAHWN B 0OIacTH
UCCIIEA0BAHMS OINbITA 3apyOeKHBIX CTPaH B YacTH MPaBOBOH
periaMeHTaIMd TOJHOMOUYHM MPOKYpaTypbl BHE Cepbl yro-
JIOBHOH IOCTHIINH, KOTOPBIE, B YaCTHOCTH, CBSI3aHHBIE C ITPAaBO-
BBIM aHAJIM30M HOJIOXKEHHUH CIIeNUATbHbBIX 3aKOHOB, ONPEAEs-
IOIIMX TOJHOMOYHS, OPTaHU3aLHUI0 U TOPSIOK JIEeITeTbHOCTH
YKa3aHHOTO OpraHa.
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AJIMIHICTPATUBHO-TEPUTOPIAJIBHA OJUHUIIA SIK BA3OBUI
PIBEHb AJIMIHICTPATUBHO-TEPUTOPIAJIBHOI'O YCTPOIO YKPATHMU:
CHIBBITHOIEHHS ITOHATIHHOI'O ATIAPATY

Bikropis LITE®AH,
3100yBay kadeapy KOHCTUTYLIHHOTO NpaBa YKpaiHu,
CHeLiaJIiCT BiIiTy HAyKOBUX JOCIIKESHb
HarioHalibHOTO FOPUIMYHOTO YHIBEpCUTETY iMeHi SIpociaBa Mymporo

SUMMARY

The article examines the nature and value of such concepts in constitutional law as an administrative and territorial unit, locality
and territorial community. The article provides a detailed analysis problems of the administrative-territorial reform in Ukraine
related to the definition of a basic level of administrative-territorial unit. The author proved that the system of administrative-
territorial structure of Ukraine in the basic level are presented urban and rural localities. The vagueness of the constitutional
definition of administrative-territorial unit of the primary level cause the actual existence of such territorial entities as an urban
village, towns and cities in the city, located in the district of the city. A number of significant weak points and gaps in the
legislation of Ukraine in this sphere of legal relations were identified. The attempt to make some suggestions of improvement of
the constitutional and legal regulation of the administrative-territorial units and territorial structure.

Key words: administrative-territorial structure, administrative-territorial unit, territorial communities, localities.

AHOTALIA

Y crarTi po3DISAAIOTHCS IMTAHHA CYTHOCTI Ta CIIBBIAHOWIEHHA TaKMX MOHATh B KOHCTHTYUiHHOMY IpaBi, sK
«aIMIHICTPaTUBHO-TEPHTOPIaTbHA OXMHHULID), KHACETECHUH IyHKT», «TCpI/ITOplaana rpoMana». AHaii3yloTbes npobnemu pedop-
MyBaHHS a/IMiHICTPaTHBHO-TEPUTOPIANILHOIO YCTPOIO B YKpaiHi, siKi 0B S3aHi 3 BU3HAYEHHAM 6a30BOI0 PiBHs aAMiHICTPATHBHO-
TEPUTOPIaIBHOIO yCTpor. JloBeACHO, 0 B CHCTEMI aMiHICTPAaTHBHO-TEPUTOPIaIbHOIO YCTPOK YKpaiHu 0a30BHil piBEHB Mpe/-
CTaBJICHHUI MiCbKUMH Ta CLTbCHKHMH HACEJICHUMH ITyHKTAMH, TOOTO MICTaMHU, CEITUIIIaMK Ta celaMu. HediTKiCTh KOHCTHTYIITHOTO
BU3HAYCHHSI aAMiHICTPaTHBHO-TEPUTOPIaIbHOT O/INHNLLI IEPBUHHOTO piBHsI 3yMOBJIIO€ PeasIbHE ICHYBaHHS TAKHX TePUTOPIiaIbHIX
YTBOPEHb, 5K CENUILE MiCHKOTO THILY, CEJIMIIA Ta MiCTa B MICTi, MiCTa B paiioHi MicTa TOI0. BKazaHo Ha CyTTeBi HEOMIKH i Ipora-
JIMHHU y 3aKOHOJABCTBI YKpaiHH i3 3a3Ha4€HOT IPOOIeMaTHKH. 3anp0n0HOBaH0 [UISIXH BOCKOHAJICHHS KOHCTUTYIIHHO-ITPaBOBOTO

pEerymTIoBaHHA aMiHiCTPaTHBHO-TEPUTOPiaTbHUX OJMUHUIL Ta TEPUTOPIaTLHOTO YCTPOIO.
Ki04o0Bi c10Ba: aaMiHICTpaTUBHO-TEPUTOPIaJIbHUN YCTPill, aAMiHICTPaTUBHO-TEPUTOPiaIbHI OJUHUL, TEPUTOPiaIbHi IPo-

MaJii, HACEJICHI MMyHKTH.

HOCTaHOBKa npodsemu. Ocranni poku Oarari Ha BUC-
JIOBIIIOBAHHS PISHHUX ITOIVIS/IB T TPOITO3HILIH BYCHHX
BITHOCHO peopMyBaHHS aJAMiHICTPATHUBHO-TEPUTOPIATBHOTO
yerporo Ykpainu. [lilicHo, nutaHHs peopMyBaHHS BIJHOCUH
y 1i# cepi Ha CHOTOJIHI € TOCUTh AKTYaJILHHUM 1 TPIOPUTETHUM.
Cepe/1 BETUKOT KiJIBKOCTI MPOOJIEM BaXKITUBUM € MTUTAHHS BU3-
HayeHHs 0a30BOr0 PIBHA aJAMiHICTPAaTUBHO-TEPUTOPiaIbHUX
YTBOPEHb, SKi, B CBOIO YEpry, HOCTAlOTh OCHOBHHUM elie-
MEHTOM 3/IICHEHHSI MICIIEBOTO CaMOBDsTyBAHHS. Hapasi
a/IMiHICTPATHBHO-TEPUTOPIallbHUI  yCTPiii Ykpainn € ayxe
HEIOCKOHAJIMM: ICHY€ BelMKa KiJIbKICTh IPiOHUX MOCENEHb,
SIKi HaBiTb MAalOTb CTaTyC MICT, aje 3HaXOAAThCS B 3aHEmasl
1 B)Ke He BIANOBINAIOTH CTATyCy MICTa, Ha OOJIKY YHCIISATHCS
HACeJIeHI TyHKTH, sIKi peaJibHO BXE HE ICHYIOTh, MalOTh MiCIIe
KOMIIETEHIIHI CyNepeyKH II0J0 MOBHOBAYKCHb OpPraHiB Bia-
I, HEBU3HAYCHICTh 3 0a30BUM pIBHEM aJMiHICTPAaTHBHO-
TEPUTOPIAILHUX YTBOPEHB, € 0e3J1iy 3acTapiMx HOPM 3aKO-
HOZIABCTBA 3 PETYJIOBAHHS BHIIEBKA3aHUX MHUTAHb Ta 0arato
IHIMX [pobsieM, sKi HEraTMBHO BIUIMBAIOTh HA PO3BUTOK
JICPKaBHOCTI B YKpaiHH.

Cran jgocaizkeHHsl. Y HayKOBiil JitTepaTypi HEOIHO-
Pa30BO HAroJIOIIyBal0Ch HAa OHOBJICHHI 3aKOHOAABCTBA Y i
cdepi pisutbHOCTI. [Ipobnemu peopranizarii aMiHICTPaTHBHO-
TEPUTOPIATIBHOTO YCTPOIO Ta MICIICBOTO CaMOBPSIIyBaHHS PO3-
IIISAIANH Y PI3HHUX aCHIEKTaX CBOIX HAYKOBHX JOCIII[PKCHHSX TaKi
BueHi, ssk: M.C. [Iuicrpancekuii, O.®. ®Opurnpkuii, O.B. ba-
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taHoB, M.O. Baiimyparos, I1.M. JlroGuenko, I.I. Boaposa ta iH.
VY ToM e yac MeBHi Ayske BaXKJIUBI MUTAHHS 3aJIHLIMINCS 1032
yBaroo iXHiX J10CHiKEHb.

MeTo10 cTaTTi € JOCIiKeHHS IPpo0JIeM aJIMIHICTPATHBHO-
TEPUTOPIaTBLHOTO peOpMyBaHHs B YKpaiHi, sIKi OB’ s13aHi 3 BU3-
Ha4YeHHSM 0a30BOTO PiBHS aJIMiHICTPATUBHO-TEPUTOPIAILHOTO
YCTPOIO Ta aHaJli3 CyTHOCTI aIMiHICTPaTHBHO-TEPUTOPIAIbHOT
OJIMHHUIII B KOHCTHTYIIHHO-TIPABOBOMY BUMIpI.

Bukiiag ocHoBHOro martepiady. OCHOBHHM TMOHSTTSIM,
sIKe, HAa Hall MOMIsI, oTpedye aHali3y B mporeci peopmy-
BaHHS aJIMIHICTPAaTHBHO-TEPUTOPIAILHOTO YCTPOW YKpaiHu
€ TIOHATTSA «aJMIHICTPATHBHO-TEPUTOpiaibHA  OJUHHUILI.
Lls xareropis IMHUPOKO ITOCHIIKYETBCS Ta 3aCTOCOBYETHCS
HE JIMIIE B KOHCTUTYIIMHO-TIPAaBOBIM IUiommHi, a H
BiJIOOpaXa€eTbcss B Mpausx 3 MICIIEBOrO CaMOBpSAYyBaHHS,
JICP’KaBHOTO YIPABISHHS, COLIATbHO-CKOHOMIUHOI reorpadii,
perioHaIbHOT €KOHOMIKH TOIIO. Y 3aKOHOIABCTBI YKpaiHU Ta
IOpUANYHIM JliTepaTypl HEMae YiTKOIO BU3HAUEHHS TEpMiHa
«aaAMIHICTPaTUBHO-TEpUTOpiajibHA ONUHUILD. Tak, 3akoH
Vkpainu «IIpo micuieBe caMOBpsITyBaHHS B YKpa'l'Hi» HE Jae
BH3HAYCHHSI (5OT0 TEPMiHa, a y CT. ] jnuie HasuBae ix: 001acTs,
PaiioH, MiCTO, PaiiOH y MICTi, CeHILe, Ceo.

VY pamkax Iii€i cTarTi MU IpOaHai3yBall YUHHE 3aKO-
HozaBcTBO Ykpainu (Koncrutynis Vkpainu, 3akoHomaBui
akTH, pimreHas Koncrurynifinoro Cyny Ykpainu) Ha npeaMeT
MPABOBOTO 3aKPiMJICHHs 3a3HAaYCHUX NMHUTaHb 1 NMPUHILIM 10
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BHCHOBKY, III0 B CHUCTEMi aJIMiHICTPATHBHO-TEPUTOPIAIBHOTO
ycTpoto YkpaiHu 0a30BUH piBeHb HpeACTaBICHUNA MICBKHUMHU
Ta CUTbCHKUMH HACEIEHUMH ITyHKTaMHt, TOOTO MiCTaMH, CeJH-
iaMu ta cenamu. OJTHaK, KpiM TOro, 10 6a30BOTO PiBHS IHKOJIN
TaKOX BIIHOCATD 1CHYIOU1 aIMiHICTPaTUBHO-TEPUTOPiaJIbHI yT-
BOPEHHS, SIKI CKJIAJIMCST BHACITIIOK JOOPOBUTLHOTO 00’ €THAHHS
JKHUTENIB KIJBKOX MOCEJICHb, Ha OCHOBI SIKMX, Y CBOK 4Epry,
(hopMyIOThCSL OpraHH MICIIEBOIO CAMOBPSAYBaHHS — CLIBCBKI
Ta CEJUIIHI TPOMAJIH, MICIICBI PaJIH.

HeuiTKiCTh ~KOHCTHTYLIHHOTO BH3HAYCHHS  aJMIiHICT-
PATHBHO-TEPUTOPIATFHOT OJMHUIN TIEPBUHHOTO pIBHSA, Je-
(haxTo OTOTOXKHEHHS 11 3 HACEIEHHM ITYHKTOM 3yMOBIIOIOTB pe-
aNbHE ICHYBaHHS TaKUX TEPUTOPIAIBHUX YTBOPEHbD, SIK CENIUILE
MICBKOTO THITY, CEJIUINA Ta MicTa B MICTi, MicTa B paiioHi MicTa
tomo. [HOMI HaBiTh B OPIMIHHUX JOKYMEHTaX 3yCTPIUaEThCs
TIIyMaueHHsI MOHATTS «CIJIbCbKA pajia» sK aJMiHICTPaTHBHO-
TepuropianbHoi oguHuLi [1].

ITig agMiHICTPaTMBHO-TEPUTOPIATBHOK OJUHHIICIO 3BH-
YailHO CJIiJ| PO3yMITH YaCTUHY €JIMHOI TEpPHUTOPIl JepkKaBH,
sIKa € TIPOCTOPOBOIO OCHOBOIO JUIS OpraHizamii Ta JisuIbHOCTI
MICIICBUX OpraHiB JIepXKaBHOI BJaJ{ Ta OPraHiB MiCIIEBOrO
CaMOBpsIIyBaHHS. 3a CBOIMH COILiaJIbHO-TEPUTOPiaIbHUMHU 03-
HaKaMU a/IMiHICTPaTUBHO-TEPUTOPIabHI OJUHULI O€3yMOBHO
MOXYTh OyTH OMHOPIAHUMHU. BOHM TIOAIISIFOTHCS HA HACEIEH]
MyHKTH (MicTa, cenuIa, ceia) Ta perionn (o0nacti, pailoHu).
ABTOHOMHOIO a/IMiHICTPaTUBHO-TEPUTOPIATEHOIO OJIMHHIICIO B
VYkpaini € ABroHomHa Pecriyoiika Kpum [3, c. 332].

HeoOxigHo TakoX HaBECTH ITO3MINIO 3aKOHOMABIA, IO
BuruMBae 3 pimeHHst Koncruryniiinoro Cyny VYkpainu, ne
3a3HAYAETHCS, IO aJMIiHICTPATHBHO-TEPUTOpiaibHAa OIWHH-
151 — [Ie KOMITAKTHA YaCTHUHA €JJMHOT TepUTOpii YKpaiHu, 1o €
IPOCTOPOBOIO OCHOBOIO ISl OpraHizalii 1 AisyIbHOCTI OpraHiB
JIep’KaBHOI BTN Ta OPraHiB MiCIIEBOTO CaMOBPSTyBaHHS [4].

Pan  mocnigHMKIB i TOHATTAM — «aJMiHICTPaTUBHO-
TepUTOpiagbHa OMUHHUIID» PO3YMIIOTH YaCTHHY TEPUTOPIi
JIep’KaBH, Ha OCHOBI sIKOT peami3yroThcst (DYHKIIT JEpiKaBH,
y TOMY 4YHMCII i MiCIieBe caMOBpsiiyBaHHs [5, ¢. 47; 6, c. 13;
7,c¢.236]. AQMiHICTpaTHBHO-TEPUTOPiaIbHA OAMHUIIS 32 CBOEIO
NPUPOAOI0 € TEPUTOPIATBHOI CHCTEMOIO, SIKA CTBOPIOETHCS
LITY4yHO JJIsi 3a0e3MeyYeHHs] e€(EKTUBHOCTI TEPUTOPIAIBHOTO
ynpasiinas [8, ¢. 49]. M. IlyxTuHCbKUI po3yMie i SIK «I10-
Oy/ZIOBY BIAMOBIHUX B3a€EMHH 1 CUCTEMH OpraHiB MmyOIigHOT
B4y Ha MEBHIM aJMiHICTpaTHBHIA Tepuropii, sika Oyma O
3/1aTHA HAJaBaTH B MEXKax COLIaJbHUX CTaHapTiB MOBHOIIHHI
MOCITYTH HAcCeNeHHIO». ABTOP TaKOX CTBEPIDKYE, IO CIiJ
YITKO PO3MEKOBYBAaTH TOHSTTS «aJMIHICTpPATUBHA OJUHH-
IS1» 1 «TepUTOpiaibHA OMUHUIL». [leplie o3Hayae moOyaoBy
BIJIMIOBIZTHAX BiTHOCHH 1 CHCTEMH OpraHiB myOJIiYHOT BiIagu
Ha MEBHIN aMiHICTpaTHBHIN TepUTOPIi, sika Oysa O 31aTHA Ha-
JlaBaTH B MEXaxX COIiaJIbHUX CTAHIAPTIB IOBHOLIHHI MOCIY-
U HacelleHH!0. J[pyre — BiMOBIIHI MICIS TOCEIICHHS JTFOICH
[9, c. 35].

YV KOHTEKCTi 3a3HaueHOi NpodieMHu HEOOXiAHO OLIbLI Jie-
TaJbHO JOCHIJUTH TakKi aJAMiHICTPATUBHO-TEPUTOPIATbHI
OJIMHHIII, SIK HACEJICHI ITyHKTH, IKi BUCTYTIAIOTh TEPUTOPIATIbHOIO
OCHOBOIO MICIIEBOTO CAMOBPsITyBaHHA. Y 3B’5I3KY 13 IIMM 3a3Ha-
YUMO, [0 €IUHOTO PO3YMIHHS TEPMiHY «HACEIEHHH ITyHKT»
Ha ChOTOJIHI HE ICHY€, HE3Ba)KalO4M Ha TEBHI MOHOrpadiuHi
npocmipkenHs niei npotinemu LI, Boaposoi, FO.II. butsixa,
I1.M. JTro6uenko [10], I.O. Kpecinoi [11], B.I. Sliyou [8] Ta iH.

V cBoemy nocinimkeHHi ykpaiHcbkuid BueHni S1.I1. TlaB-
JIOBUY, TOPIBHSABLIM TEPMIH «IIOCENEHHS», SIKUH BinoOpaxkae
TUMYaCcOBICTh IPOKUBAHHS Y IEBHOMY MICIIi, 3 TOHATTSIM «Ha-
CEJICHUI IyHKT», CTBEPAXKYE, 1110 BXMBATH TEPMIiH «HACEICHUI
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ITyHKT» Kpallle Ha 03HAYCHHS BXKE 3aCEIICHOT TepUTOpIi, Ha SKil
JIFOITU TIPO’KMBAIOTH TOCTiiHO [12, ¢. 349].

VY cBoemy moHorpadiunomy pocinimkenni .M. Ckyparo-
BMY 3a3Havae, 110 aJIMiHICTPaTUBHO-TEPUTOPiaIbHA OTUHUIIS —
IIe He JINIIe HACEIeHHUH MyHKT y Meax 3a0y/I0BH, a i 4aCTHHA
TEPUTOPII IeprKaBy, Ha SIKY TOIIUPIOETHCS FOPHCANKILISI OpraHy
Biau 1iei Tepuropii. [Ipudomy B OubIocTi Kpain €Bponu, Ha
BiZIMiHY BiJ YKpaiHH, HE iCHY€ «IipOK» MK aJMiHICTPaTUBHO-
TEPUTOPIaIbHUMH OIVHUIISIMU TIEPBHHHOTO PiBHS — BOHU Me-
KYIOTh M co00r0. B YkpaiHi s 001acTi MeXyTh 3 001acTs-
MM, paiiOHH 3 TPOMAJIaMH, @ OT MEKYBaHHS MK COO0I0 rpoMa]
3aKOHOJIABYMMH aKTaMH He nependaveno [13, c. 5].

He BifiHOCSTBCS 10 CaMOCTIHHMX HACEICHUX MYHKTIB Xy-
TOpH Ta JIBOPH, HEBEIHKI MOCENEHHs, SIKi MalOTh THMYAacOBE
3HAYEHHsI 1 HECTAINH CKJIaJ IOCEJCHHs, a TAKOK MOCENeHHS
CITy’)kOOBOTO TIPU3HAYECHHSI B CHUCTEMi TEBHOI TOCMONApCHKOT
raiay3si AisIbHOCTI (OYIUHKHU JIICHUKIB, IUISXOBUX MaMCTpiB,
Oy/IiBJIl 3aTI3HUYHUX CITYKO, TTOJILOBI cTaHu TOIO). L{i 00’ ekTH
BKITIOUAIOTHCS JI0 TUX aJIMiHICTPaTUBHO-TEPUTOPIAIbLHUX OJIH-
HULIb, HA TEPUTOPIT IKUX BOHU PO3TAILOBaHi [2, . 34 ].

3 oIy Ha IIe MO)KHA KOHCTaTyBaTé TOH (akT, o came B
HACEJIEeHNX MyHKTaX YKpaiHU JIIOAU MPOXKUBAIOTh, MIPALIOIOTh
I 3a/I0BOJIBHSIOTH CBOI PI3HOMAHITHI IOTpeOU, peaizyloThest
MOBHOB&KEHHS BIIQJHUX OpraHiB Tomo. HacemeHi myHKTH
BiJIIrparOTh BAKIMBY POJIb Yy 3a0€3MEUeHHI KUTTEIISIIBHOCTI
HACEJIEHHS, MOpPAJbHOrO, IHTENEKTYaIbHOTO  PO3BUTKY
CYCHIJIbCTBA i KOKHOT JIFONUHY 30KpeMa. [1o cyTi, 11e € akcioma,
sika He MOTpeOye IMiATBEPKCHHS.

BriM, 1 1me cmiig TiIKpeCHIUTH, HE KOXEH Hacele-
HUI TYHKT B VYKpaiHi € CaMOCTIHHOIO aJMiHICTPATHBHO-
TEPUTOPIAJILHOK OAMHUIICK. 3TiJIHO 3 YWHHUM 3aKOHOZAB-
CTBOM aJIMiHICTPaTHBHO-TEPUTOPIATLHOIO OJNHHICIO € SIK
MICTO, CeJlo, TaK 1 YaCTHHH HACEeNeHUX ITyHKTIB — PalOHH B
MicTax. Kpim Toro, 10 pakTH4HOTO nepesniky aAMiHICTPaTUBHO-
TEPUTOPIATILHUX OJJMHHUIIH BXOJATH TAKOXK CIJIbCHKI Ta CEJIUIIHI
pajau, cenuina MIChbKOTO THIY, siKi He 3rajaHi B KoHncturyii
VYkpainu. O1Ke, Ha ChOTOJIHI ICHY€E HEY3TOKEHICTh Y TEpMiHaX
«aJIMIHICTPAaTUBHO-TEPUTOpialibHA OIUHUIIS» Ta «HACCICHUIN
myHKT». KpiM [[pOT0, Jy’Ke 9acTo i HOHSTTS OTOTOKHIOIOTH 3
MOHSATTSM «TEPUTOpiaIbHa TPOMATIA».

JiticHo, B Ykpaini, Ha Bigminy Bix [lombmii Ta iHImmx
JIepKaB, HE ICHY€ TepMiHa, SKUH MOEHYBaB O y o0l BU3-
Ha4YCHHS TEPHUTOPIiaNbHOI TPOMaaM, HAMHIKYOI OJUHUIL
aJIMiHICTPAaTUBHO-TEPUTOPIAILHOIO MOJLLY Ta MiCLIEBOrO
caMmoBpsinyBaHHs. TakuMm dYMHOM, B YKpaiHi mapaielib-
HO BXKHMBAETHCS TPU OKpPEMi O3HAYCHHS, $KI YacCTKOBO
BI/IMOBIIaIOTh MOJIBCHKIM TI'MiHI: MiclieBa paja (K Mpen-
CTAaBHUIILKMI OpraH MICIEBOTO CaMOBPSIYBaHHS, IO
(YHKI[IOHYe Ha TMEBHIM 4ITKO OKpecieHid Tepuropii),
HACEJNICHUH TMYHKT (K EeJIeMEHT CHCTeMH pPO3CEICHHS),
TepUTOpiaJbHa TpoMaja (K OCHOBA MiICIEBOTO CaMo-
BpsiyBaHHs). Takok mpoOJIeMOI0 € Te, M0 MICIeBE camo-
BpsyBaHHS B YKpaiHi mo4ano (opMmyBaTHCS Ha OCHOBI
MICIIEBUX pall, siKi, 3rigHO 3 KOHCTUTYIIIEIO, HE € OJIMHULIS-
MH aJIMiHICTPAaTHBHO-TEPUTOPiaIbHOTO Moainy. HaromicTh
Ha piBHI noceseHs (MicT, cenuiyl, cin), ki 3a Koncruryuiero
€ HU30BUMH OJMHUILSIMH TEPUTOPIalbHOTO MOy, B Oara-
ThOX BHIAJKaX HEMOXJIUBO CPOpPMYBATH JI€BUX OpraHiB
MICILIEBOTO caMOBpsiyBaHHs [14].

IIpoBememMo aHami3 3a3HaYEHUX KaTeropidl Ta 3’scyemMo iX
BIJIMIHHICTh Ta CXOXicTh. Tak, 3aKOHOJIABEIb IiJ] TEPMiHOM
«TepuTopialibHa TPOMaza» pPO3yMi€ SKUTENIB, 00’ €IHAHHX
MOCTIHHUM TIPOXKUBAHHIM Y MEXax cela, CelIla, MicTa, [0
€ CaMOCTIHUMU a/IMIHICTPaTUBHO-TEPUTOPIAIILHUMH OJIUHH-
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LsIMH, a00 JOOPOBUTEHE 00’ €IHAHHS KHUTENIB KUIBKOX CiJI, 110
MAalOTh €IMHUH aJMiHICTpaTUBHUH LeHTp [15].

O.®. ODpunpkuil 3a3Havae, OIO 3aKPIiMUICHHS TEpH-
TOpiaJIbHOT I'pOMaJM SIK OCHOBHOTO EJIEMEHTY MiCIIEBOTIO
CaMOBpSAYBaHHS € JNEKJIapaTUBHUM, TOOTO TakuM, L0 HE
BiAmoBiae peamisim chorofeHHs. Kpim Toro, obnacHi Ta
palioHHI panu, Kl € OpraHaMu MiCLIEBOIO CAMOBPSYBaHHS,
HE MalOTh BIIACHUX IPOMaJ, a JIUIIe MPEJCTaBIAIOThH CIIbHI
IHTEpPECH TPOMaJL CiJl, MICT, [0, HA HOTO JIyMKY, HEJIOTI4HO 1
cynepeunts cT. 140 Koncrurynii Ykpainu [16, c. 520].

3 uporo npuoay O.B. baranoB Bu3Hae, mo 00’ekTaMu
JIOKAJIBHOT isNIbHOCTI TEPUTOPIAIBHUX TPOMAJT € MEPEeayCiM
MATAHHS MICIICBOTO 3HAa4YeHHS, TOOTO mUTaHHs (cmpa-
BM), SIKI BUIIMBAIOTH i3 KOJEKTHBHHUX IHTEPECiB MICUEBHUX
JKUTENIB — 4YICHIB BIAMOBIZHOT TEPUTOPiaJIbHOI TpOMAJIH,
BinHeceHi Koncruryuier 1o HpCZ[MCTiB Bi/IaHHSI MiCIIEBOTO
CaMOBDsIlyBaHHsI, a TAKOXK 1HILI TUTAHHS, SKi HE BXOATH 110
KOMIIETEHIIIT opraHus ,Hep)l(aBHOl Branu [17, c. 25] OnHax,
10 CyTi, KOMIIETEHIisl TEPUTOPIATBHUX TPOMAZ Jli€ B MeXKax
KOHKPETHHX HACEJCHUX MYHKTIB, OTXE, 3aJIMIIAE€ThCS Oara-
TO TEPUTOPIi, Ha KI HE PO3TMOBCIOKYETHCS iX Hisl.

IcHyrOTH  pIi3HI  JYMKH CTOCOBHO  3aKOHOJABYOTO
3aKpilmieHHs 0a30BOro €JIeMEHTYy MiICLeBOrO CaMOBpsi-
nyBaHHs. Tak, cinymHo ctBepaxkye l.I. bomposa, sika He
TOTOJUKYETECS 3 M IX0JI0M KOHCTHTyuiOHani3aui'1' rpomaja
K aJAMiHICTPATHBHO-TEPUTOPIANLHOI OXMHHIL T4 OJHO-
9aCHO CYKYIHOCTI IpOMajsH YKpaiHM, sKi HPOXHBAIOTH
Ha i1 Teputopii. Take MHO3HAYEHHS OJHUM TEPMIHOM 1
aJAMIHICTPaTUBHO-TEPUTOPIaIbHOI OJUHMII, 1 KOJIIEKTUB-
HOro cy0’€KTa MICIEBOTO CaMOBPSIyBaHHS MOXXE BHECTH
IJyTAHUHY B 3aKOHOJIABYY 1 MPaBO3aCTOCOBHY isJIbHICTH
OpraHiB Jep>KaBHOI BJIaJM 1 MICIEBOTO CaMOBpsTyBaHHS.
ABTOp TIPOIIOHYE 3aJUIIUTH TO3HAYEHHS TEPMIHOM «TPO-
Majay JKHUTeNiB, 00’ €JIHAHUX MOCTIMHUM TPOKUBAHHIM Ha
TEpUTOpii HaceleHOro MyHKTy abo 00 ’€aHAaHHS KIJTBKOX
HaceneHuX NyHKTIB [18, ¢. 199]. Cnin 3ayBakuTu, 110 He-
OJHOPa30BO B 3aKOHONPOEKTAaX LIOAO OHOBJIECHHS 3aKO-
HojgaBCTBa Yy cdepi aaMiHICTpaTUBHO-TEPUTOPIaIbHOIO
YCTPOIO Ta MICLEBOTO CaMOBPSIYBAaHHS HaroJouIyBa-
JIOCh Ha 3ampoBa/UKCHHI yHI(pIKOBaHOI aJMiHICTpaTHBHO-
TEePUTOpiaabHOI OJUHUI IEPBUHHOTO PiBHI — IPOMaIU.

3anopykoro (GopmyBaHHS B YKpaiHi peasbHOTO MiCIIEBOTO
1 perioHaJbHOrO CaMOBPSIIyBaHHSI €BPOIICHCHKOTO 3pa3ka, a
TaKOK €(QEeKTUBHOI Jiep)kaBHOI Biaau, Ha AyMKy B.M. Ap-
temMeHko Ta B.O. MamoHOBa, NMOBHHHI CTaTd TI'POMAIH, SKi
€ TepUTOpiasibHOK 0a30l0 MICIIEBOIO CaMOBpSIyBaHHS Ta
perioHabHi aMiHICTPaTUBHO-TEPUTOPiabHi OAUHULI (001acTi
Ta paiilOHHU) B IKOCTI TEPUTOPiaIbHUX YTBOPEHB [2, ¢. 35].

Hapasi, y 2014 p. Ypsgom Ykpainu cxBanena Konuemniis
pedopMH MICLEBOrO CaMOBpPsAyBaHHS Ta TEPUTOPialbHOI
opraHizamii BIaau, IO CHOPSIMOBaHA Ha MiJBUIICHHS
pecypcHoi CHpOMO)KHOCTi MICIICBUX pPaJl 4yepe3 yKPYIHEH-
HA TepI/ITOplaJ'II)HI/IX rpomaz. Tak, 17 gepsus 2014 poxy Oy
npuiissThii 3akon «IIpo CriBpOGITHHITBO TEPHTOPiATBHIX
rpoMazy, y SIKOMY MICTSATBCS MOJIOKEHHS 100 HOPMYBaH-
HSl MEXaHi3My 00’ €JHaHHS PeCcypciB TEPUTOPiaIbHUX IPO-
MaJ[ IS peatizallii CrijJbHUX MPOCKTIB Ta BUSHAYCHHS YMOB
HaJaHHS JEp’KaBHOI MIATPUMKH TakuM npoekram. Hopma-
Mu 1. 1 cT. 3 BU3HaUeHO Cy0’€KTU CHiBpOOITHUITBA — L€
TEPUTOpPiaIbHI TPOMAIN CiJl, CENHII, MICT, SKi 31HCHIOIOThH
CHIBpOOITHUIITBO 4Yepe3 CUIbChbKi, CENHUIIHI Ta MIChKi
pamu. CriBpOBITHUITBO 3AIHCHIOETECS Y Chepax CITBHIX
IHTEPECiB TEPUTOPIATLHUX TPOMAJ y MEXaX MOBHOBAXCH
BIJIOBIIHUX OpPraHiB MiCLIEBOTO CAMOBPSAYBaHHSI, SKIIO
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iHIIe He epeadadeHo 3akoHoM [19]. 3akoH nependavae psij
HepcrneKTUuBHUX (GopM CHiBpOOITHUITBA, 4K 11e TPOMaZaMu
He BUIPOOYBaHi, ajie MOYKHA CIIO/IBaTHCS, 10 BOHU OyayTh
BUKOPHCTOBYBATHCS 1 1a{yTh MO3UTUBHUHN €(EKT.

3akoHOJaBua HEBPETYJIbOBaHICTh MUTaHb
aJMiHICTPAaTHBHO-TEPUTOPIaIbHOTO yCTPOIO TPU3BOIUTH
O JOBUIBHOTO 3aCTOCYBAaHHS HOPMAaTHBHO BH3HAYCHHX
KpuTepiiB BiJHECEHHs aAMiHICTPaTUBHO-TEPUTOPIaIbHUX
OJVHHIE JO THX YU IHIOUX KaTeropiif, HOPOIKYIOUYH
ICTOTHHM cOLianbHO-CKOHOMIYHHUN IucOasaHc HACEICHUX
nyHKTiB [20, c. 62-63].

B Vkpaini @i 10 ChOrogHI HEMAa€ €IUHOT TOYKH 30pPy
3 TpHUBOJY HOBOi 0a30BOi OAMHMIN aAMiHICTPATHBHO-
TepUTOpiaIbHOr0 yTBOpeHHsA. OTXe, SK CIPaBeINBO
3azHayae [.I. BoxmpoBa, 3ampoBa/UKeHHs BHUIIEBKa3aHOTO
JOCBiy B YKpaiHi CIpUATHME BUPILICHHIO MUTaHb MICHKHUX
arioMepalill, TepuTopianbHMX KOJI3iM, pauioHanizauii
€KOHOMIYHHX pecypciB, 3a0e3NeueHHI0 OBCIOAHOCTI
MICIIEBOT'O CAMOBPSIYBaHHS 1, 1110 TOJIOBHE, TaKl YTBOPEHHS
MaTHMYTh HE aIMiHICTPATUBHUI XapaKTep, a BACTYTATUMYTh
(hopMOIO COIlialIbHO-TEPUTOPIaILHOT OpraHi3allii iCTOPHYHO
chopmoBanux C€KOHOMIYHUX, COIIaTbHO-KYJIBTYPHUX
cuinbHoT [18, c. 198]. Mu miaTpUMyeMO AYMKY aBTOpa
10710 3a3HAUEHUX NUTaHb. Ha Hamr morsia, MarepiaiabHOIO
OCHOBOK JIiSNIBHOCTI TEPUTOpiajbHUX TIPOMaj Ma€ CTaTH
mepeiada IijJ IXHIO IOPHCIAUKINIO yCiX 3eMelb HaceJICHUX
MYyHKTIB, pPO3TAlIOBAHKX Ha BiIMOBIIHI{ TEPUTOPIi.

BucHoBku. [TigBoasiun MiJICyMKH JOCIIPKEHHS BKa3aHOT
rnpoOsieMu, HEOOXiIHO 3pOOUTH BUCHOBOK, IO HACEICHUU
IIyHKT TIPECTaBIsie COOOI0 MICIe HPOXKMBAaHHS HaceJeH-
HSl Ha BIAMOBIIHIN TepuUTOpIi, sIKE HA 3aKOHOAABYOMY DiBHI
Mae 4iTki Mexi Ta odiuiliHe HallMeHyBaHHS, 10 CKJIAIH-
Csl B pe3ylbTaTi 1CTOPHYHMX, KYIBTYPHUX Ta BHPOOHUYIHX
(akropiB. OaHak A0 CKIaAy OJHOTO HACEJICHOr0 IyH-
KTy HE TMOBHHEH BXOJIUTH IHIIMH, 1100 HE CTBOPIOBATH TaK
3BaHy «MaTpboIIKY», sKa 3ycTpidaerbesi choromi. Ilin
aJMiHICTPATUBHO-TEPUTOPIATILHOK OJJUHHIICIO MU PO3YMIEMO
YaCcTHHY TEPHUTOPIi AepiaBu, sKa CTBOPEHA Ul OpraHizamii
IiSUTBHOCTI OpraHiB BJaIy, ajie He KOYKEH HaCeJICHHI MyHKT €
aJMiIHICTPATUBHO-TEPUTOPIAILHOI OJUHUIICIO.

Ha  cporogmimuiii  genb B YKpaiHi  TpHBae
JUCKyCist BIJHOCHO CTBOPCHHSA HOBOi 0a30BOi OAMHHII
aJIMIHICTPATHBHO-TEPUTOPIAIBLHOTO  YCTPOKW  yHIiTapHOI

KpalHM, SKOI0, Ha HAIly JyMKy, Ma€ CTaTH caMe Hace-
neanid myHKT. Ciix 3a3HayuTH, [0 caMe BpaxyBaHHS
JICp)KaBHUX Ta IHJIMBIAyalbHUX IHTEpeciB Ha 0a30BO-
My piBHI Ma€ CTaTM MHO3UTHBHMM UYMHHHUKOM peanizanii
aJIMiHICTpaTHBHO-TEPUTOpiaabHOT pedopmu. BincyTHIiCTh
Ha I[bOMY €Tami 3aKOHOAAaBUO 3aKpIIJIeHOI TEepMiHOJOTIT
MOPOJXKYE KOH(MIIKTM y 3acTOCYBaHHI 3aKOHOIABCTBA.
OTxe, BU3HAYCHHS €IMHOTO TEPMiHY BiZHOCHO TaKUX IIO-
HSATh, SK «aJMIiHICTPAaTUBHO-TEPUTOPIAJIbHUNA  yCTpiii»,
«aJIMIHICTPATHBHO-TCPUTOpiaNbHA  OAMHUI», «HAcele-
HUH TyHKT» Ma€ CTaTH OJHUM 13 OCHOBHHX KpPOKIB Ha
nuisAxy pedopManiifHux rnpoueciB. Y KOHTEKCTI miel npo-
Onevu  HEOOXIAHO 3aKOHOZABYO  3aKPINMTH  HPABOBUM
CTAaTyC ajAMiHiCTPATHBHO-TEPUTOPIaibHUX ONHMHHMIb, AKi
BUCTYIIAIOTh TEPHUTOPiaJbHOIO OCHOBOIO MICLEBOTO CaMo-
BpsIyBaHHA. Y 3B’S3Ky 3 IUM IIPOIOHYEMO BHECTH 3MiHU
o ct. 133 Koncruryuii Ykpaiuu, e CliJl 4iTKO BH3HAYH-
TH CHUCTEMY aJMIHICTPaTHBHO-TEPUTOPIAIBLHOTO YCTPOIO
Ta BUAM aIMiHICTPAaTUBHO-TEPUTOPiaJIbHUX OJUHUIb, SKi
BIAIMOBIIATUMYTH 3JI0POBOMY TJIY31y 1 SIKi BXKE MO3UTHBHO
cebe 3apeKOMEH/IyBaJIH Y IEMOKPATHYHHX JIEpP’KaBax CBITY.
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AIMHUHUCTPATUBHOE ITPABO U NTPOLECC

VK 340.1

OKPEMI ITPOBJIEMH BPEI'YJIIOBAHHSA ITPABOBOI'O CTATYCY CYB’EKTIB
BUXOBHOI JIAJIbHOCTI B OPTAHAX ITIPOKYPATYPU YKPATHU

Ipuna BPYC,
MIPOBIIHUIT HAYKOBUIT CIIIBPOOITHHK
HayxoBo-mociiiHOTO iHCTUTYTY
HauionanbHoi akazseMii npokyparypu YKpaiHu

SUMMARY
The problem of determining the legal status of prosecutors consider as subjects and objects of educational activities with
regard to the theoretical and practical foundations of its implementation in prosecutions and administrative law science in this
work. In this context, we offer the ways of resolving the legal status of prosecutors as on the branch, and the legislative level. The
author provide a significant proposals in the form of amendments and additions to the existing norms of the law of Ukraine ,,On
Prosecutor’s office” (2014) and other normative-legal acts, which partly regulate the activities of prosecutors of Ukraine.
Key words: legal status, educational activity, public prosecutor, investigator, teacher, student, listener.

AHOTALIS
VY HaykoBili mpari po3misHyTa MnpoOjeMa BH3HAYCHHS MPABOBOTO CTATYCY MPOKYPOPCHKUX MPAIBHHKIB SIK Cy0’€KTiB Ta
00’€KTiB BUXOBHOI JIiSUIHOCTI 3 ypaxyBaHHSAM TEOPETUUHUX Ta IIPAKTUYHUX 3acaj HOro peasizauii B IPOKYPOPCHKii MisIbHOCTI
Ta aIMiHICTPATHBHO-TIPABOBIl HayIli. Y 1[bOMY KOHTEKCTI MPOTIOHYIOTHCS OKPEMI IIUISIXU BPETYJIFOBAHHS MPABOBOTO CTATYCY MPO-
KyPOPCBHKOTO IMpPAL[iBHUKA SK Ha raly3eBOMY, TaK i 3aKOHOJABUOMY PiBHi. ABTOPKOIO HAJalOThCs BaroMi MPONO3ULii y BUIVISIL
3MIH Ta JOTIOBHEHb JI0 YHHHUX HOpM 3akoHy Ykpainu «IIpo mpokypatypy» (2014 p.) Ta iHIINX HOPMAaTUBHO-NIPABOBUX aKTiB, IO
YaCTKOBO PETYINIOIOTH JIISUIBHICTh OPTaHiB POKYpaTypy YKpaiHH.

Kuro4oBi ci10Ba: npaBoBuil cTaryc, BUXOBHA JisUIbHICTb, IIPOKYPOP, CIIIAUUM, BUKIa[ad, CTYAEHT, CllyXadu.

]:[ocmﬂomca npodaeMu. Y TCOPETUIHOMY PO3YyMiHHI B
aIMIHICTPAaTUBHO-IIPABOBIN Hayli BiACYTHIH €IUHUIM
X1/ cepel HayKOBI[B 1010 BU3HAYEHHS TIPABOBOTO CTATyCy
Cy0’€KTIB BUXOBHOT JIISUTBHOCTI came B OpraHax MpoKyparypu
VYkpaiHu, a icHyto4a 6ararTOMaHiTHICTh TODVISJIB B OCHOBHOMY
3BOJIUTHCS JI0 BU3HAYCHHS 3arallbHUX acIeKTiB MPaBOBOTO CTa-
TYCYy IPOKYpPOPCHKOTO TpaliBHHKA. Ha Hamry JymKy, BasKiIu-
BUM € TIUTAHHS, 3 SKOTO MOMEHTY TPOKYPOPCHKHIA MPAI[iBHUK
HalOyBae cTarycy cy0’ekra 4yi 00’€KTa BUXOBHOI AiSIILHOCTI, a
TaKOX 0COOJIMBOCTI 3IHCHEHHSI OCTAHHIMH BUXOBHOTO BILJIMBY
Ha 00’€KTH, 110 CTAHOBJIATH Npodeciituuii inTepec.

AKTyaJabHicTh TeMH JociailxeHHss. OKpeMi NHTaH-
Hsl BpETYJIOBAHHS MPABOBOIO CTaTyCy MpAIliBHUKIB OpraHiB
NpOKypatypu YKpaiHu y LJIOMY BioOpa)KeHi B JUcCepTallisx
B. Jonexana (1991 p.), M. Muuka (2002 p.), M. Kocrotu
(2002 p.), M. Sxumayka (2002 p.), A. Imouku (2006 p.),
M. Byp6uku (2007 p.), B. Cyxonoca (2009 p.), €. ITonoBuya
(2010 p.), I. Ozepcekoro (2011 p.), B. [lepe’sstaxo (2012 p.) Ta
iH. BogHOYac B TOCTIKEHUX HAYKOBHUX MPAILIX JIMIITHBCS 11032
yBarolo came NMpaBoBHUii cTaTyc Cy0’€KTiB BUXOBHOI IiSUIBHOCTI
B IIPOKYPOPCHKil cucTeMi. BTiM, nepi Hixk HepedTu 10 03Ha-
YCHHsI MPABOBOTO CTaTycy Cy0’€KTiB BUXOBHOI iSUIBHOCTI B
opraHax NnpoKyparypH, He0OXiTHO TPOBECTH HAYKOBY PO3BIIKY
y pPO3yMiHHI TPAaBOBOTO CTATYCy SIK 3arajbHOi MOHSATTEBO-
MIPaBOBOI Kareropii.

MeTo10 cTaTTi € JOCHIJDKEHHS MUTaHb ONTHMI3alii Bpe-
IYJIIOBaHHS  TMPAaBOBOTO  CTAaTyCy  MPOKYPOPCHKO-CIITINX
MPAalliBHUKIB K Cy0’€KTIB BMXOBHOI JisuibHOCTI. Binrak 3a-
B/IaHHSIMHM O3HA4Y€HOI HAayKOBOI Ipalli € OTpAIFOBAHHS YHHHO-
rO 3aKOHOJABCTBA Ta IHIIMX HOPMATHBHO-TIPABOBHX aKTiB, IO
YaCTKOBO PEMIAMEHTYIOTh JIISUIBHICTh OpPraHiB IMPOKYparypH
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VKpaiHy, BUOKPEMJICHHS B HUX HENOJNIKIB Ta IUIAXIB IX yCy-
HeHHsl. Takox 3[iMCHEHHS TEOpeTH4HOI PO3BiIKU CTaHy Ha-
YKOBUX JOCHI/DKECHb Y TUIOHIMHI OOTPYHTYBaHHS IPaBOBOTO
CTaTyCy MPOKYPOPCHKUX IMPALiBHUKIB SK Cy0’€KTIB BUXOBHOL
JISUTBHOCTI.

Buxkiaa ocHOBHHX MOJI0:KeHb. BruzHavyaioun 0coOInBOCTI
aJIMiHICTPaTUBHO-NIPABOBOTO ~ CTaTyCy I0CamoBoi  0coO0H,
HOTPIOHO BUXOIUTU 3 HOJIOKEHHA HPO T€, L0 «IPaBOBUIM
CTaTyC JaHUX CYO €KTIB € CHeliaJbHUM IIOJ0 MPaBOBOTO
CTaTyCy I'pOMaJISIH 1 HE MOXKE PO3INISIATHCS M03a 3B S3KOM 3i
3MICTOM 1 0OCSITOM OCHOBHMX (KOHCTHTYLIWHHX) TIpaB, CBO-
6011, 000B’s13KiB 1 BimmoBiganeHOCTI ocodbm» [1, c¢. 32]. On-
HaK, SIKII0O MU PO3DISAAEMO IOCATOBHX OCI0 SIK cyO’€KTiB
BUXOBHOI MisJbHOCTI (OpraHd IpPOKyparypu), TO TOJIOBHY
yBary moTpiOHO 30CepelKyBaTd Ha CIIy:KOOBO-TIPAaBOBOMY
CTaTycl, SKMH € YaCTHHOIO aJMiHiCTPaTMBHO-IIPABOBOTO CTa-
TyCy CIy>KOOBLIB 1 HOro BUHUKHEHHS 3yMOBJICHO 3aMIIIEHHIM
0c00010 BIAIOBIAHOT TOCAIN.

B. [lepe’BSHKO KOHCTaTye, L0 OCOOJMBICTIO IIPAaBOBO-
r0 CTaryCy IPOKYpOPCHKOIO IpalliBHHUKA € BIICYTHICTH cde-
pH HEBPETYIbOBAHUX IIPABOM ITIOBHOBaXKEHb, OCKIIBKH YCi
HEeperIaMeHTOBaHI HOPMAaTUBHUMH  (Taly3eBHMH) aKTaMH
JISIHHS HallexkaTh 1o cepu 3a00pOHEHOro, sIKE MEepeBaxKae
3a obcsromM. Binarak s MpOKypOpCHKOTO TpaIliBHUKA TIep-
BUHHHMMH € 000B’S3KH, SIKi 1 BU3HAUAIOTh Y LIJOMY MEXi Horo
MpaBoOBOro crarycy [2, ¢. 9]. 3 omsiny Ha 3a3Ha4yeHe, aBTOp-
Ka HaJae BU3HAYCHHS «aIMiHICTPaTHBHO-TIPABOBOTO CTaTyCy
MPOKYPOPCHKOTO MpALiBHUKA SK BH3HAYEHY B HOPMAaTHUBHO-
IPaBOBUX aKTax CHCTEMY IIpaB, cBOOOX, OOOB’SI3KiB, oOMe-
JKeHb, MOpPAJIbHO-TIPABOBUX BHMOT 1 rapaHTid mpodeciinol
JUsUTbHOCTI y cdepi 3AIMCHEHHsS HaISI0OBHX TOBHOBAXXCHb,
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JUSUTBHOCTI  (TMIPECTaBHUIIBKOT Ta OOBHHYBalbHOI) B CY/i,
Horo cowiaJbHO-NIPAaBOBUIl 3aXUCT 1 0COOIMBOCTI IOPUIAUIHOL
BIJIMIOBIAAILHOCTI» [2, €. 66].

OTXe, CHUCTEMY BHMXOBHOI AiSUIBHOCTI B OpraHax IMpOKY-
parypu YkpaiHU CIil po3IIsiaTé y KOHTEKCTI B3aeMopii Ta
3IIHICHIOBAHOTO BHXOBHOTO BIUIMBY — SIK «CYO’€KT Ta 00’€KT
BHUXOBHOT JIisUIBHOCTI». (OCHOBHOIO YMOBOK BH3HAuCHHS
Cy0’€KTiB BUXOBHOI JisUTBHOCTI B OpraHax TPOKypaTypH € ix
peanbHO 31HCHIOBaHUH BHYTPIITHHOCHCTEMHHHN Ta 30BHILIHII
(haxoBMii BUXOBHUI BIUIUB. BHYTpilIHbOCHCTEMHNI BUXOBHUM
BIUIMB 3/IIHCHIOETHCS B POOOTI 3 MEPCOHAJIOM OpraHiB Ipo-
Kyparypu (ymnpaBIiHCBbKa, KaJpoBa, HaBYaJIbHO-TIEAAroriyHa
JUSUTBHICTB). Y CBOIO uepry 30BHIIIHIA (axoBHil BUXOBHUI
BIUIMB 3/11HCHIOETHCS JIMIIE TPHU 3IIMCHEHHI KOHCTUTYIIHHUX
(yHKIIH opraHiB MpoKyparypu (HamsiI, MPeICcTaBHUALTBO, 00-
BHHYBaJIbHA cbyHKuiﬂ CJli14a JisIbHICTb).

oo ananmisy OKpeMUX NpaBOBUX CTaTy01B TIPOKYPOPCHKO-
CHIYMX NPALIBHAKIB 5K CY0’ €KTIB BUXOBHOI HisTHOCTI, TO Ha-
camIiepe]l CiiJ 3ayBaKUTH, 110 Y HAIIOMY AOCIIUKEHHI BOHH
JudepeHniioBaHi Ha Taki K: «IIPOKYPOPCHKI MpPaLiBHUKU (Y
TOMY YHCII Ti, 110 TepeOyBalTh Ha aaMIHICTPATHBHUX TIO-
cajax)», «HayKOBO-TIENArOTi4YHI MpAaIiBHUKK OpraHiB Ipo-
Kyparypu (IpoecOpChbKO-BUKIANAIBKUN  CKIA)», «OCO-
01, 110 3700yBalOTh BHUIILY OCBITY, Ta iHIII 0COOM (CTYICHTH,
ciyxaui, acnipanTty Ta gokropantu HAITY)». 3ayBaxkumo, 1110
JI0 cy0’€KTiB BUXOBHOI IISUIBHOCTI y ILIMPOKOMY PO3YMiHHI
BapTo BijHecTH Takok IIpesupenta VYkpainu, BepxoBHy
Pany Vkpainu, KaGiner MinictpiB VYkpainu, MiHicTepcTBO
OCBITH 1 HayKH YKpaiHH, MicLieBi Aep»KaBHI agMiHiCTpawii Ta
OpraHy MiCIIEBOTO CaMOBpSIYBAHHSA. IX BMXOBHA MisUIBHICTD
II0JI0 OPTaHiB MPOKYPaTypH IOJArae B TOMY, 110 BOHH MalOTb
(DYHKI11}0 HOPMAaTUBHOIO Ta aJMiHICTPaTUBHOTO 3a0€3HeUeHHS
MIPOLIECY BUXOBHOI POOOTH.

HopmaTHBHO TEpMiH «IPOKYpOp» BH3HAYEHUH Y CT.
15 3axony VYkpainu «IIpo mpokyparypy» (2014 p.) [3] Ta
m. 15 cr. 31 ct. 36 KIIK Ykpainu (2012 p.) [4]. Y cBoto uep-
Iy TEpMIHOJIOTIUHI KOHCTPYKIT THITy HAyKOBO-TIEJaroriyHMi
MPaliBHUK, 110 3raly€ThCA Y 4. 2 CT. 74, Ta BUKJIAIAI[bKi [TOCA I —
y 4. 6 ct. 86 3akony Ykpainu «lIpo mpoxyparypy» (2014 p.)
[3]. TIpaBoBmii cTaTtyc HayKOBO-IIEJAroriyHMX IpalliBHUKIB,
CTYAEHTIB, CIyXadiB, aclipaHTiB Ta JokTopaHTiB HAITY Bus-
HaueHu# y 3akoHi «IIpo Buiry ocBity» (2014 p.) [5] Ta craryTi
HamionaneHOi akanemii npokyparypu Ypainn [6]. 3 Teope-
THYHUX TO3ULLIH NOHATTA TEPMiHY «IIPOKYPOP» B IOPHIAMUHIiE
Hayi TMPAKTHYHO HE PO3IIANACTHCS, HEMOBHO i TepMiHU
Bu3HaueHi i y 3akoHi Ykpaiuu «IIpo npokyparypy» (2014 p.).

TeopeTHuHe BU3HAUCHHS TMOHATTS «IPOKYpPOP» MH 3Ha-
xonumo y monorpadii JI. Tpumaenka (2009 p.), ne BUeHuit
pO3MIIsiIa€  O3HAYCHOTO CYO’€KTa MpOKypopa sK odiliiHy
nocaaoBy ocoOy OpraHiB INpOKyparypH, sika mepeOyBae Ha
MOCTIHHIM a00 TUMYACOBil ciyx0i B opraHax MpoKypaTypH,
BOJIOJIi€ TOBHOB)KCHHSAMM 1100 3AIHCHEHHS MOKJIAJCHUX Ha
IPOKypaTypy (yHKLIi i 3aBaHb BIANIOBIHO 10 BCTAHOBICHOT
Koncrutyuiero Ta iHIIMMH HOPMATHBHO-IIPABOBHMH aKTaMH
komnereHuii [7, ¢. 17]. ¥ cBow uepry I. Ozepcbkuii Hajgae
OLIbIN JTAKOHIYHE, Ha HAII MOIVIs], BA3HAYCHHS MMOHATTS MPO-
Kypop, TiJl SKHM pO3yMIi€ThCs TOCaJ0Ba 0co0a OpraHiB Mmpo-
KypaTypu, sika HaJileHa AEp)KaBOI0 MOBHOBAKCHHSIMH II0JO
peanizanii QyHKUiN, MOKIAJAEHUX Ha HeEi 3aKOHOIABCTBOM
VKpalHu, Ta OKPEMHMH HOPMAaTHBHO-NIPABOBUMH aKTaMH Y
c(epi npaBoOXOPOHHOT IisIbHOCTI [8, ¢. 23]. BTim, HemomiKOM
HaBeIECHUX Je(iHIlil MOHATTS «IIPOKYpPOP» € T€, 1110 BOHU OyIH
chopmynboBaHi i yac aii 3akony Ykpaiuu «IIpo npokypary-
py» (1991 p.) [9], 10 Hapa3i BTpaTUB YHHHICTB, & BiIIOBIHO J10
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HOBOT penaxiiii 3akony Ykpainu «IIpo npokyparypy» (2014 p.)
Jemto OyB 3MiHEHU MiAXiJ 10 IPaBOBOTO CTAaTyCy IPOKYpopa,
OCKIJTBKH 3’ SIBHJIOCS IOHSTTS «aIMiHICTpaTHBHA MIOCA/Iay.

Binrak nporoHyeMo iHIE, HA Hall MODNIAJ, OCYy4YacHEHE
i CriB3BYYHE 3 NOJIOKEHHSMHU HOBOTO 3akoHy Ykpainu «IIpo
npokyparypy» (2014 p.) BU3HA4YEHHS MMOHATTS TEPMIHY «IIPO-
Kypop», i/l SKUM pO3yMIEMO MOCaI0By 0cO0y OpraHiB MpOKY-
patypH, sika HaJlieHa JIEPKABOIO 0COOIMBUM CTATYCOM IIOJ0
3IiCHCHHS OPraHi3alliifiHO-PO3NOPAIMX Ta YNPAaBIIHCHKAX
GyHKIiH, a TakoX peai3ali€lo ClelialbHUX 3aBOaHb, I0-
KJIQJICHNX Ha Hel 3aKOHOIABCTBOM YKpaiHH Ta OKPEMHUMH
HOPMaTHBHO-TIPABOBIMH aKTaMH y cdepi MpaBOOXOPOHHOT
nisuibHOCTI. Hapasi cy0’ekToM BHXOBHOI JiSUIBHOCTI TaKOX €
1 CIIiAYl OpraHiB MPOKypaTypu, OCKUIBKU 3TiLIHO 4. 4 po3aily
XIIT «Ilepexigaux mnojaokeHb» 3akoHy Ykpainu «IIpo mpoky-
parypy» (2014 p.) 10 mouarky JisUIbHOCTI JIep:KaBHOTO OHOPO
po3ciliyBaHb, ajne He Mi3HilIEe II'SITH POKIB Micis HaOpaHHS
YUHHOCTI KpuMiHAJIBHEM MTPOLIECYaTbHUM KOJIEKCOM YKpaiHH
(2012 p.), ciggi opraniB NpoOKyparypH 31iHCHIOIOTh J0CY/I0BE
pO3CIiyBaHHs y BU3HaueHOMY KpuUMiHANBHUM MpOIeCyatb-
HHUM KOJIEKCOM YKpaiHH MOPSAKY.

OQiniiiHo BU3HAYCHHS TMOHSTTS «CIITUUI» TpencTaBle-
HOo B 1. 17 c1. 3 KIIK VYkpainu (Ha3Ba — BusHaueHHS OCHOB-
Hux TepmiHiB Komekcy), Ae ciiguuM BH3HAYCHO CIY)KOOBY
0co0y opraHy BHYTpIIIHIX CIIpaB, OpraHy Oe3IEKH, Oprasy,
110 3AIHCHIOE KOHTPOJb 3a JOACPKAHHIM I1OJATKOBOIO 3aKO-
HO/IaBCTBA, OPraHy JEep)KaBHOTO OOPO PO3CIiAyBaHb, YIOB-
HOBa)XCHY B MEXax KOMIIETEHIIil, nependadeHoi uum Konek-
cOM, 3IiMCHIOBATH JOCYJOBE PO3CIiTyBaHHS KPUMIHAJIBHUX
npaBonopyuiens [4]. Illono TeopeTHYHMX MiIXOMIB 10 BH3HA-
YEHHsI MOHATTS «CIiAUii», TO BapTO HABECTU AEKiIbKa HOro
nedininii.

Tak, 0. Aszapos, C. 3aika, B. ®arxytmiHOB BOauaroTh
il TOHATTAM «CJIUUi» MOCaZoBy 0co0y, Ha SIKy TOKJaje-
HO 000B’SI30K MPOBaKEHHS JocynoBoro ciincrsa [10, c. 86].
B. Tlomimtyk mifi TOHATTAM «CIIIYMi OpPraHiB MPOKYpaTypu»
po3yMie ciry00BHX 0Ci0, siKi 001iiMalOTh BiIMOBIJAJIbHE CTAHO-
BUILE B CUCTEMIi OpTraHiB IPOKYPaTypH, HaJlJIeH] ClIeLiaIbHUMH
MPOLECYalbHUMH ~ TIOBHOBXEHHSMH Y  KPUMiHAJIBHOMY
CY/IOYMHCTBI 1 BUKOHYIOTh CBOI O0OB’S3KM Ha mpodeciiiHiii
ocHoBi [11, c. 78]. HartomicTb MM NPUTPUMYEMOCH HAyKOBOL
no3uii I. O3epcpKoro, SIKUi BBaXKAE, IO KCIITYMM € T0CaT0Ba
ocoba, sika Mae BHIY FOPUANYHY OCBITY, HCOOXITHHI piBCHb
rpodeciifHOI MiArOTOBKH Ta € MPUIATHOIO 33 ICUXOJIOTTYHUMHU
Ta MEIMYHUMH KPHUTEPIsIMH JO 3IIMCHEHHS JIOCYIOBOIO
cmigcrBa. Takoxk 1 0co0a MOBMHHA MPUHHATH MPHUCATY TCB-
Horo BitomcrBa (MBC, CBY, IIM AIIC, npokypaTypu), e €
cmigunii anapar» [8, ¢. 24]. BBaxaemo Take TpakTyBaHHS I10-
BHUM, JIAKOHIYHUM 1 TaKNM, 110 YiTKO BiJIoOpakae BCIO NATITPY
0COOHUCTOCTI CITIJUOr0 Ta BUMOTHU 110 HOro nocaiu.

omo aaMiHICTpaTHBHOI TOCAAN B OpraHax NpOKypaTypH,
TO TaKWH IHCTUTYT 3’SIBUBCSI B HOBOMY 3akoHi Ykpainu «IIpo
npokyparypy» (2014 p.) ta pemakuiiiHO BifoOpakeHHH Yy
ct. 39 o3HaueHoro 3akoHy. Metoro ct. 39 3akony Ykpainu «IIpo
npokyparypy» (2014 p.) € mnpuBeAcHHS 10 €BPOMNEHCHKUX
CTaHJAPTIB MOPSIKY MPU3HAYCHHS Ha KepiBHI Mocaju
MpaliBHUKIB OpPraHiB MPOKyparypu Ykpainu. Buxomsum 3i
3micty cT. 39 3akony Ykpainu «IIpo mpokyparypy» (2014 p.),
JI0 aIMIHICTPAaTUBHUX [1OCAJI BIZIHOCATHCS YNHOBHUKH OPTaHiB
MIPOKYPATypH, Ha SIKUX 3aKOHaMH a00 1HITMMHU HOPMaTHBHUMH
aKTaMU TOKJIaJICHO 3/[IHCHEHHS OpraHi3aliifHO-po3nopsaunX
Ta YNpaBIiHCBKMX (YHKIUiA. OCTaHHE MOXHA apryMeHTYyBa-
TH THM, IO AK i IPOKYPOPH, sIKi NPH3HAYCH] Ta BUKOHYIOTH
ynpaBiaiHChKi QyHKII] Ha aAMiHICTPAaTUBHUX MOCaaax, TaK i
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MPOKypopH 3a crarycom BianosiaHo 1. 7 ¢1. 3 KAC Ykpainu
€ cy0’eKTaMu BJaJHUX TOBHOBAXEHb NPHU 3IIHCHEHHI HUMHU
BJIQJIHUAX YNPABIIHCHKUX (PYHKIIH Ha OCHOBI 3aKOHOJ/IaBCTBA,
B TOMY YHCJIi HA BUKOHAHHS [I€JIETOBAHUX IIOBHOBAXKEHb.

Ho peui, y ct. 39 3akony Vkpainu «IIpo mpokypary-
py» (2014 p.) Bummcano, mo nepeOyBaHHS MPOKypopa Ha
aJMIHICTPATHBHIM MOCajl y MPOKyparypi He 3BiJbHIE HOTO
BiJ 3AiliCHEHHs IOBHOBa)XX€Hb IPOKYpOpa BIIIOBITHOI IIpO-
KyparypH, OCKIJIbKH 3riH0 3 . 2 4. 4 ¢T. 7Tau. 1,2 ct. 15
3akony Ykpainu «IIpo mpokypatypy» (2014 p.) npokypopu B
VkpaiHi MalOTh €IUHUN CTATyC «IIPOKYPOpPay» HE3aJIEXKHO Bij
aJIMiHICTPATUBHOI MOCaH, SIKy 00IHMaIOTh y MPOKypaTypi. 3
LBOTO CIIiY€E, 1110 aJIMiHICTpaTHBHA M0Caa MPOKypopa iCHY€E
OKpEMO BiJl HOTO 3arajbHOrO CTAaTyCy IIPOKYPOpPa BiANOBIIHOT
MIPOKYpaTypH, a BiATaKk 3000B’s3y€ OCTaHHHOTO BUKOHYBA-
TH TIOBHOB&)XEHHS Ta (PyHKIT MOKJIAJACHI HA HHOTO 3aKOHOM
VYkpainu «IIpo mpokyparypy» (2014 p.).

3 o/1HOTO OOKY, B OpraHax MmpoKypaTypH 3riHo cT. 39 3ako-
Hy Ykpainu «IIpo npoxyparypy» (2014 p.) Bci ynpaBiiHCBbKi
Ta OpraHi3aliifHo-po3nopsa4i MOCaaAM € aJIMiHICTPATHBHUMH,
OIHAaK SKIO OyTH OUIBII TOYHHM, TO TMocaaa [eHepaibHOTO
MPOKypopa YKpaiHu BCe K TaKH € IMOJIITHYHO. AJKe oye-
BUIHUM € TOH dakt, mo I'enepanbHuil npokypop Ykpainu
npusHavaeThes [IpesuaenTom Ykpainu 3a 3rogoro BepxoBHOi
Pamun Vkpainu, 1o, 3BUYaiiHO, MOTpedye MiITPUMKH Bij
Ti€el CUIM, SIKa Ma€ B IApJIaMEHTI CUTYyaTHUBHY OLIBILICTD
(koauiiiro), a BiaTak i MaitlOyTHROTO ['€HEPaTBLHOTO MPOKYPO-
pa Ykpainu npocyBae came Il MOJITHYHA CUIIA, K4, 3BUYal-
Ho, nigrpumyethbes [Ipesunentom Yipainu. ToMy BBaskaeMo,
mo nocaga [eHnpokypopa mae OyTH BUIHCaHa B 3aKOHI K
MOJIITHYHA Ta JIOTIOBHEHA BIJIMOBIAHUMHU KPHUTEPIsIMH HOTO
npodeciifHoCTI.

Ipokypopu, 1m0 mnepeOyBalOTh Ha aJMIHICTPATUBHUX
mocajiax, 3IIHCHIOITh y MeEXax CBOEl KOMIETCHIl 3axo-
JI BUXOBHOTO BIUIMBY LUIIXOM TPUIHATTS yNPaBIiHCHKHX,
KaJpOBHX pillleHb, 00epHEHUX y (HopMy Hakazy, pO3MOpPSI-
JKeHH$, BKa3iBKH Tomo. CaMe 3aBISKM 3aX0laM BHXOBHOTIO
BIUIUBY MOXKHA JIOMOTTHUCSI CYMJIIHHOCTI, BIATIOBiJaJbHOCTI,
MPUHIIMIIOBOCTI Ta HEYINEePEIKEHOCTI MPAaIliBHUKIB TPOKypa-
TYpH i/l Yac BUKOHAHHS Cy»)00BUX 000B’s13kiB (1. 18.5. Ha-
ka3zy I'enepanbHoro mpokypopa Ykpainu «IIpo opranizauito
poOOTH 3 KaxpaMu B OpraHax npoxkypatypu Ykpainnm» Ne 2 Bifg
15 Bepecus 2014 poky) [12]. Ilogo HayKOBO-IEaroriuHmux
MpaliBHUKIB Ta 0ci0, 1m0 HaB4atoThes B HAITY, To, sik MU Bxke
paHilie 3a3Ha4uiid, BOHH TEXK Yy MEBHIA Mipi € cy0’ekTamu
BUXOBHOI MisTIBHOCTI y MeKaX HaBYaJIbHO-BUXOBHOTO
npouecy. OCHOBHUM Ccy0’€KTOM BHXOBHOI MiSUIBHOCTI B
HarmionaneHiil akazgemii mpokyparypu YkpaiHu € i pekrop,
KU 0e3M0CepeIHbO 3IHCHIOE YIPABIIHHS JAiSUIBHICTIO 3a-
3Ha4eHoro 3akuany. [IpaBa, 00OB’sI3KM Ta BiJIOBiNAJIBHICTH
peKTOpa BU3HAYAIOTHCS 3aKOHOMABCTBOM (4. 1 ct. 34 3akony
VYkpainu «IIpo Bumry ocity» (2014 p.) i Craryrom HAITY).
Pextop HAIIY pxie nuiie B MekaxX HaJaHUX oMy IIOBHOBa-
xeHb (4. 3 ¢T. 34 3akony Ykpainu «IIpo Burry ocsity» (2014
p-) Ta Craryrom HAITY (2008 p.)).

3aBigyBau kadenpu, sk cy0’€KT BHUXOBHOI AisNIBHOCTI,
3a0e3reuye opraHi3allito OCBITHbOTO MPOIECY, BAKOHAHHS Ha-
BYAJILHUX IJIAHIB 1 TPOrpaM HaABYAJIbHUX JUCIMILIIH, 31HCHIOE
KOHTPOJIb 32 SIKICTIO BUKJIAQJaHHS HABYAJIBHUX JUCIUILIIH, Ha-
BYAJHHO-METOIMYHOIO Ta HAYKOBOIO JISsTBHICTIO BUKJIAIaviB
(4. 7 cr. 35 3akony Ykpainu «IIpo Bumry ocsity» (2014 p.)).
Mlono xadenp HAITY, sik 6a30BUX CTPYKTYpPHHUX HiAPO3ALIIB
Axkanemii, to y n. 7.31. Craryry HAIIY wuitko Bumuca-
HO, IO BOHHM HPOBOAATH, OKPIM HAaBYAIHHO-METOAUYHOL
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Ta HayKoOBOi, 1Ie # BUXOBHY poOotry [6]. MaeTbcst Ha yBasi
3[iliCHEHHs] BUXOBHOIO BILIMBY Ha IOBEIIHKY OCiO, sIki Ha-
BuaroThess B HAITY (cTymeHTH, ciiyxadi, acrmipaHTH Ta JOK-
TopaHTH). BueHa pana, ik Cy0’€KT BUXOBHOI JisUIBHOCTI, €
KoJeriaibHuM opranoM ympasiinag HAITY ta, BianosinHo,
y MeXax BHXOBHOI JisibHOCTI (4. 2 cT. 36 3akoHy YKpaiHu
«ITpo Buy ocBity» (2014 p.) Ta Craryrom HAITY (2008 p.)).
HaykoBo-Tiearoriydi nmpariBHUKH BHIOTO HABYAIBHOTO 3a-
kiaay (y HamoMy BHOAIKy — MpoQecopchKO-BHKIATAIBKUI
cknaa HATTY) y Mexkax BUXOBHOI IislTIbHOCTI 3000B’s13aHi J10-
TPUMYBATHCS HOPM MENAroridHol eTHKH, MOpalli, MOBaXaTH
TIAHICTB OCI0, SIKI HABYAIOTHCS y BHIUX HABYAJIbHHUX 3aKiia-
Jlax, MPUILCIUTIOBATH iM JIF000B 10 YKpaiHW, BUXOBYBaTH iX
y ayci ykpaiHCbKOro marpioTu3my i moBaru o KoHcrurymii
VYkpaiHu Ta Jep:KaBHUX CUMBOJIB Ykpainu (m. 3 u. 1 ct. 58
3akony Ykpainu «IIpo Buiry ocsity» (2014 p.)).

VY 11bOMy KOHTEKCTi BapTO 3rajaTd i mpo HE MEHII BaX-
JUBOTO Cy0’€KTa BUXOBHOI JiSUIBHOCTI — KypaTOpiB HaBYAJIb-
Hux rpyn. B HAITY Taki kypatopu 10oOUMparOThCs 3 4YMCIIa
npodecopChKO-BUKIAAAIBKOTO CKIAaay, OCKUIBKH HasSBHHH
HeJaroriyHuii JOCBIA J03BOJAE UM ocod0am 3AilCHIOBATH
e¢(DeKTUBHUN BHMXOBHUH BIUIMB Ha 0Ci0, $Ki HaBYAKOTh-
cs B Axajemii. BBaxkaemo, 110 KaHAMIATYpU KypaTopiB B
000B’SI3KOBOMY TIOPSIIKY MArOTh OyTH MOTODKEHI 3 BiJIIIOM
kajpiB Ta ncuxosoroM HATITY. A ke ncuxonor 31aTeH BU3Ha-
YUTH, YU HASBHI Ta PO3BUHEHI y TAKOTO KaHAWIATa BUXOBHI
31iI0HOCTI, @ TAKOXK YW € BiH MCUXOJOTIYHO CYMICHHU SIK Ha-
CTaBHUK 0 MiAmeQHOTrO.

Kypatop, sk HacTaBHHK HaBYaJIbHOI TPYIH, Mae OyTH
3MaTHUM TIepeJaBaTH CBiil JOCBij, HaBYaTH 1 BUXOBYBa-
TH migmedHUX B XOIi CHIJIBHOI isJIbHOCTI, IJIAHYBaTH i
KOHTPOJIIOBATH iXHIO AisIBHICTH, YCIHILIHO CIUIKyBaTHCA 3
migimeHUMHU, HaJaBaTH IM MPHUKIIAJ] CJIOBOM 1 JIJIOM, MaTH
MII[HI 3HAHHS B Tajy3l TUX HOPMAaTMBHHUX JOKYMCHTIB, SIKHU-
MU KepyeTbCsl Cilyxk0a, B sIKill BiH mpalioe, J00pi HaBUUKU
BOJIO/IIHHS HEOOXiTHHMHU 030pOEHHSIM, cren3acodaMu Ta
TEXHIKOI0, 110 BUKOPUCTOBYIOTBCS B CIYXOOBIiil AiSUIBHOCTI,
HAJIe)KHO B3AEMOJISITH 3 KEPIBHHUITBOM, TOBAPHIIAMHU IO
ciyx0i, Koyieramu 3 1HIIUX CITyXO0, mimiernumu [13, c. 78].

BuiesasHayeHi MOBHOBaXCHHS KypaTOpiB HaBYAJIBHUX
IpyI XapaKTepHi 1 Ul BET€paHiB OpraHiB MPOKypaTypH, 10
IHKOJIM 3aJTy4aroThCsl O OpraHi3amiiHuX, CBATKOBUX 3aXOJIiB
HAIIY, a Biarak iX JJOLIBHO pO3MISAAAaTH K CyO’ €KTiB
BUXOBHOT AisTbHOCTI. Take MOJ0KEHHS IIJTKOM y3TOMIKYEThCS
3 m. 18.3 makazy ['enepampHoro mpoxypopa Ykpainu «llpo
oprasizaiito poOOTH 3 KajJipaMH B OpraHax IpOKypaTypH
VYkpainn» Ne 2 Big 15 BepecHs 2014 poky, A€ BUIIUCAHO, 1110
JI0 BUXOBHOT pOOOTH CIIiJI 3ajlyyaTH BETEPaHiB OpraHiB mpo-
KypaTypH, IPaKTUKYIOYH 3aIPOLICHHS iX 1O BHCTYIIIB Ha 3a-
HATTAX y [komi MOJOmOro crerianicta, HayKOBO-TPaKTHY-
HUX ceMmiHapax Ta koH(pepeHiisx [12]. Ha aymky B. Kenb-
Ou, CIIJKYBaHHs, 3yCTpidi 3 BeTepaHaMHM, IO MPOBOASTHCS
y Mexax T03aHaBYaIbHUX 3aXOMiB 3 METOI BHUXOBaHHSI
npodeciitHoT MOTHBAIIIT 0¢i0, 1[0 HABYAKOTHCS, CIIPUSIOThH PO-
cty npodeciiiHoi cipsmoBanocTi [14, c. 90, 91].

Jlo peui, ocobu, ski HaByaroThest B HAITY, Takok MOXKYTb
BUCTYIATH Cy0 €KTaMU BUXOBHOI JIisIbHOCTI. BiAmoBigHo 10
4. 1 ct. 61 3akony VYkpainu «IIpo Bumry ocBity» (2014 p.)
ix MokHa JuQepeHLioBaTl Ha 3100yBadiB BHUIIOI OCBITU Ta
iHmMX ocib, axi HaByaroTeess B HAITY. 3rigno 3 4. 2 ct. 61
3akony Ykpainu «IIpo Bumry ocity» (2014 p.) 3100yBaua-
mu Bumoi ocit B HAIIY €: cTynent — ocoba, 3apaxoBaHa
JI0 BHIIOTO HABYAIBHOTO 3aKJaly 3 METOI0 3I00yTTsl BUIIOI
OCBITH CTyIeHsl 0akajaBpa 4¥ Marictpa; acmipaHT — ocola,
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3apaxoBaHa JJ0 BUIIOT0 HABYAJIBHOTO 3aKyany (HayKoBoOi ycTa-
HOBH) JUJIs 3100y TTsI CTyneHs AoKTopa (ismocodii; JokTopaHT
— 0co0a, 3apaxoBaHa a00 MPHUKpPITUIEHa 10 HABYAIBHOTO 3aKiIa-
Iy Ui 3000yTTs cTyneHs qokropa Hayk. ll{omo iHmmx oci0,
ki HaB4aroThes B HAITY, To BOHM € ciiyXauyamu — ocoOu, sKi
NEepioMYHO HABYAIOTHCS B MEXax MiJABHIICHHS PiBHSA CBOET
kBasi(ikaiii, ab0 OTPUMYIOTh JOAATKOBI UM OKPEMi OCBITHI
MOCIAYTH, Y TOMY 4YHCIi 3a MporpamMaMi MiCIsAUIUIOMHOL
ocBith (4. 3 cr. 61 3akony Ykpainu «IIpo BuIy OCBITY»
(2014 p.)).

BapTo HArojJocuTH, IO 3a3HAYCHI YYACHUKH HaBYAIIb-
HOro (OCBITHBOTO) MpoLeCy HaOyBarOTh CTaTyCy CyO’ €KTiB
BHUXOBHOI AiSUTBHOCTI JIHILIE Y pa3i 3/11iiCHeHHSI HUMU (DyHKIIIH,
MOB’s3aHKX 13 3[ifICHEHHSIM BHXOBHOTO BIUIMBY. Hampukias,
acripaHTH Ta IOKTOPAaHTH — INpPH BUKOHAHHI TeIHABaHTa-
KCHHS, a CTYJACHTH — MiJ 4ac 3aiicHeHHs (QYHKIH y Mexax
CTYJICHTCHKOTO CaMOBPSIYBAHHS YH KYJIBTYPHO-CIIOPTUBHOL
IisUTbHOCTI. BpaxoByro4n Te, 0 KOJIEKTUB aKaIeMiqHOi IPYITH
€ CJIEMEHTOM y cUcTeMi (aKkTopiB, sIKi MalOTh Oe3MOCepeIHii
BILJIMB Ha TPOIIEC CTAHOBJICHHS MailOyTHHOTO (axiBLs, CIiJ
po3msiiaTi eQeKTUBHICTh Ta pPe3yIbTaTUBHICTE BHXOBHOTO
MPOLECY B MPsIMiil 3aJIEKHOCTI BiJl piBHS COLIAJIbHOT 3pLIOCTI
CTYJICHTCBKOTO KOJIEKTHBY, HOTO AKTHBHOCTI SIK CYy0’ €KTa
BUXOBaHHs, IO BHIUIMBAE 13 3arajbHOi 3aKOHOMIPHOCTI
3HAYYIIOCTI KOJEKTHBY Yy BHUXOBHIM CHCTEMi CYCIIiJIbCTBA
[15, c. 50].

Tenep BapTO PO3MISIHYTH 00’€KTH BHXOBHOI IisUTBHOCTI,
10 MarOTh IMaHEHTHY crieln(}iKy CTOCOBHO (DYHKIIIOHYBaHHS
opraHiB npokyparypu Ykpainu. OtTxke, 00’€KTH BUXOBHOL

IISIBHOCTI  MOXKHA PO3JUIMTH HA KaTeropii: ydJacHH-
KM  TIPaBO3aCTOCOBHOI  JisIbHOCTi, mpouecy  (CBiAKH,
MiJ03pIOBaHi, OOBMHYBaueHi, 3acy[pkKeHi, BiAnoBigadi,

Mo3uBayi, aJBOKaTH, CYIJI Ta MPOKYPOPCHKi TMpaI[iBHUKH),
HayKkoBo-negaroriyti npamisauku HAITY, ocoOwu, siki HaBua-
totecsi B HATITY, skmo 10 BKa3zaHUX 0Ci0 3aCTOCOBYIOTHCA
KaJIpOBi, YIIPaBIIHCHKI, OpraHi3alliiiHi, HaBuaJIbHI 3axX0/u (CH-
CTeMa CTATHEHb Ta 3a0XO04Y€Hb, aTecTalliiiHi, KBamiQikamiiiui,

JUCHUILTIHAPHI  KOMIcCii, JeKuii, cemiHapu, CTa)XyBaHHS,
MIBUINEHHS KBai(ikaIii Tomo).
BucnoBku. IlpaBoBuii craryc cy0’e€KTiB BHXOBHOL

JUSUIBHOCTI B OpraHax IpoKypaTypu YkpaiHu morpedye HOp-
MaTUBHO-TIPABOBOTO Ta HAyKOBO-TPHKJIAJIHOTO BIOCKOHAJICH-
HSI, OCKIIBKM HOTO XaOTHYHUM, JIUIIE YACTKOBO PEITIaMEHTO-
BaHMH XapakTep oOMexye 31ilicHeHHs e(pEKTUBHUX 3aXOJiB
BHUXOBHOI [isIbHOCTI B peaiizaiii OCHOBHHMX (HAIVIsIOBa,
MpeaCcTaBHUIIbKA, 00BUHYBAJIbHA, CJIijua) Ta 3a0e3rneyyBalib-
HuX (yIpaBiiHCbKa Ta KaJipoBa) QyHKLiN npokypatypu. LLlono
crierQiky MPaBOBOrO CTATYCy MPOKYPOPCHKHX MPAI[iBHUKIB
SIK Cy0’€KTiB BUXOBHOI JisJIbHOCTI, TO BapTO 3a3HAYUTH, IO
OCTaHHI MOXKYTb BUCTYIATU sIK Cy0’€KTaMU, Tak 1 00’ekTaMu
BUXOBHOI isTHHOCTI 3aJIEKHO BiJl BAKOHAHHS TOKJIAJICHUX Ha
HUX 3aBlaHb. [lepcreKTHBHUMHU BOAUalOThCs HAPSIMHU PO3-
poOKY creLialbHUX METOIUK, IPOrpaM y Mexax peaiizauii
3a0e3nedyBanibHOT BUXOBHOI (PYHKIlIi OpraHiB MpOKypaTypu
VYkpainu.
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LAUT GELTENDER GESETZGEBUNG DER UKRAINE
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Prorektor fuer Wissenschaft Classische private Universitaet

ANMERKUNG
Der Artikel untersucht den Begriff der Migration, Besonderheiten der legalen Migrationsverhiltnisse, internationale rechtliche
Aspekte der Regulierung der Migrationsarbeit, administrative Verantwortung fiir die Verletzung des Migrationsrechts.
Stichworte: migrationsrecht, einwanderung, migration, rechtliche regelung, unterkunft, visum, genehmigung, deportation.

AHHOTALUSA
B craTtbe ABTOP UCCJIICAYCT IMOHATUEC MUI'pALlNU, 0COOCHHOCTH MUT'PAIUOHHBIX HpaBOOTHOI.HeHPIﬁ, Me)l(ﬂyHapOZ[HO-HpaBOBOIZ
ACIICKT pETYINPOBAHUSA MUTPAITMOHHBIX OTHOMGHHﬁ, AIMHUHHUCTPATUBHYIO OTBETCTBCHHOCTL 34 HAPYIICHHUEC MUTPALIMOHHOIO 3a-

KOHOAATECJIbCTBA.

KnwueBble ciioBa: MUTPAIITMOHHOC 3aKOHOAATCIIbCTBO, UMMHUIpAllUA, MUTPAlUs, [IPAaBOBOC PEryjInpOBaHUC, IPOKUBAHNUC,

BHU3a, pa3pellcHUE, JCTOPTALHS.

Einfl’ihrung. Legale Migrationsverhéltnisse haben bran-
chenspezifische rechtliche Regulierung und enthal-
tenzur gleichen Zeit Elemente der Rechtsverhiltnisse, die fiir
alle anderen Rechtsgebiete charakteristisch sind. Das heif3t, die
Vorschriften, die legale Migrationsrechtsverhéltnisse regeln,
sind den allgemeinjuristischen GesetzmafBigkeiten unterordnet
und einen integralen Bestandteil des Rechtssystems der Ukrai-
ne ausmachen. Die Migrationsverhéltnisse (wie jede andere
Art der Rechtsverhiltnisse) entstehen, enden oder verdndern
sichnur auf der Grundlage von diesen Regeln, die diese Ver-
héltnisse erzeugen. In diesem Sinne sind die Migrationsrechts-
verhéltnisse nur dann moglich, wenn es bereits eine Regel gibt,
die sie steuert.

Aufgabenstellung ist den Begriff und die Merkmale der
Migrationsrechtsverhéltnisse zuerforschen.

Ergebnisse. Einige Fragen der Verbesserung der Migra-
tionsverhéltnisse, Bildung des Migrationsrechts wurden in
wissenschaftlichen Werken der westlichen Wissenschaftler
untersucht:T. Hammar, H. Verbunt, D. Costa-Lasku, G. Wen-
den-Didier u.a. An diesem Thema haben auch russische Wis-
senschaftler A. Arbuzkin, M. Boguslavskij, M. Vokuyev, O.
Vorobjova, N. Guliyev, J. Zajaczkiwska, V. Tontsev, A. Mikhai-
lov, V. Moisejenko, G. Morozova, G. Popov, L. Rybakovskij, 1.
Sizov, B. Horev usw., sowie eine Reihe von ukrainischen Au-
toren gearbeitet: O. Bandurko, S. Brytchenko, I. Vaynahiy, O.
Kuzmenko, V. Olefir, S. Masondz, O. Malynovska, V. Novik,
N. Nyzhnyk, O. Piskun, S. Pyrozhkov, I. Prybytkova, S. Ratu-
schnyj, Ju. Rymarenko, O. Khomra, P. Chalyj, N. Shulga und
andere.

Es sollte beachtet werden, dass die Bezichungen in Bezug
auf Migration wesentlich umfangreicher sind, aber nicht immer
konnen sie den Migrationsrechtsverhéltnissen zugeschrieben
werden. Es ist aus dem Grund, dass nicht alle Migrationsver-
héltnissedurchdie Normen des Migrationsrechts geregelt wer-
den. Zunéchst wird die Aufmerksamkeit auf den ethnischen
und kulturellen Kontext gelenkt, der immer in der Migration
erfolgt. Allerdings sind ethnische und kulturelle Beziehungen
kein Gegenstand des Migrationsrechts. Dariiber hinausist die
Migration im weiteren Sinne die Bewegung von Menschen,
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die sogar in einer einzigen Verwaltungseinheit auftreten kann.
Solche Bewegungen, die eigentlich Migration bedeuten, fallen
auchunter den Geltungsbereich derMigrationsrechtsnormen
nicht und werden daher von den Migrationsrechtsverhdltnissen
nicht begleitet.

Leider wird derBegriff der Migration in der geltenden Ge-
setzgebung der Ukraine nicht definiert. Aber aus dem Inhalt der
in der Ukraine geltenden Rechtsakten zur Regelung der Bezie-
hungen in diesem Bereich ausgehend, sollte unter der Migra-
tion territoriale Bewegung von Menschen verstanden werden,
die von der staatlichen Regulierung vermittelt wird, was zu
Verénderungen in ihrem rechtlichen Statusfiihrt. Es lédsst sich
auch sagen, dass Migration ein Rechtsverhéltnis anlédsslich der
Einsetzung der Rechte und Verantwortlichkeiten ist die sich
territorial bewegen. Deshalb, wenn diese Beziehungen nicht
gesetzlich geregelt werden, sind sie keine juristische Tatsache
und gehdren alsonicht zu Migrationsbeziehungen.

Es ist auch wichtig, dass die Migrationsbeziechungen immer
in Form von Verbindung zwischen ihren miteinander durch
Rechte und Pflichten verbundenen Subjekten auftreten. Wie
jede Rechtsnorm sind die Normendes Migrationsrechtsver-
bindlich, weil sie jemanden immer zu etwas erméichtigen und
verpflichten.

In der Regel hat also jeder Teilnehmer der Rechtsbeziehun-
gen nicht nur ein Recht auf etwas, sondern nimmt jeweiligen
Verpflichtungen auf [1, s. 176].

Ein gemeinsames Merkmal derMigrationsrechtsverhélt-
nisse ist die Tatsache, dass sie einen starken Willenscharakter
haben. Somit sind territoriale Bewegungen nur unter der Be-
dingung der Willenserkldrung mdglich, die tiblicherweise in
Form der Interessenrealisierung ausgedriickt wird. Allerdings
ist Willenscharakter fiir alle Teilnehmer der Rechtsbeziehun-
gen typisch, sowohl fiir Migranten als auch fiir den Staat, der
Migrationsprozesse reguliert und projiziert. Es ist aus dem
Grund, dass Migranten und Staaten entsprechende Interessen
in diesem Bereich haben.

Letzteres erkldrt auch die Tatsache, dass die Migrations-
rechtsbezichungen durch den Staat geschiitzt werden. Aber sie
sind immer streng personlich und individuell, weil die Rechte
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und Pflichten zum Ausdruck der Migrationsrechtsnormen nicht
abstraktsind und mit konkreten Trégern korrelieren.

Gemél der obigen Definition von Migration ist zu beach-
ten, dass die gesamte Menge der Migrationsrechtsverhéltnisse
drei Rechtsphdnomene umfasst: Einreise in das Land oder Aus-
reise aus dem Land und der Aufenthalt auf dem Territorium des
Landes. Dies ermdglicht, die Struktur der Migrationsrechtsbe-
ziehungen zu analysieren, die folgende Elemente enthélt: Sub-
jekte, Objekte, subjektives Recht, gesetzliche Verpflichtung.

Die Subjekteder Migrationsrechtsbeziehungensind die Sub-
jektedes Migrationsrechts oder direkte Teilnehmer des Migrati-
onsprozesses. UnterSubjekten des Rechts werden in der Regel
«Menschen und ihre Verbénde verstanden, die als Triger der
gesetzlich vorgesehenen Rechte und Pflichten auftreten» [2, s.
34] und derenRegister vom Staat aufgefiihrt wird. Migrations-
gesetzgebung der Ukraine zdhlt zu den Subjekten der Migrati-
onsrechtsverhdltnisse Ausldnder, Staatenlose, Fliichtlinge und
Asylsuchende. Sie sind die direkten Teilnehmer von Migrati-
onsprozessen und d.h. vonMigrationsrechtsverhiltnissen. Ins-
gesamt umfassen diese Gruppen von Migrantensowohl interne
als auch externe Migration. }

Nachdem Artikel 1 des Gesetzes der Ukraine «Uber Rechts-
stellung der Auslédnder und Staatenlosen» vom 22. September
2011 Ne 3773-VI ist Ausldnder eine Person, die Nichtbiirger
der Ukraine und ein Biirger (ein Staatsangehoriger) eines an-
deren Staates oder anderer Staaten ist; ein Staatenloser ist eine
Person, die kein Staat nach seinen Rechtsvorschriften als sei-
nen Biirger berticksichtigt. }

Gemdll dem Artikel 1 des Gesetzes der Ukraine «Uber
Fliichtlinge und Personen, die zusdtzlichen oder voriibergehen-
den Schutz brauchen» vom 8. Juli 2011 Ne 3671-VTI ist Fliicht-
ling eine Person, die Nichtbiirgerder Ukraine ist und kraft der
gut begriindetenBefiirchtungen aus Griinden der Rasse, Reli-
gion, Staatsangehdrigkeit, Nationalitit, Zugehdrigkeit zu einer
bestimmten sozialen Gruppe oder aus der politischen Uber-
zeugung verfolgt zu werden, sich aulerhalb des Landes ihrer
Staatsangehorigkeitbefindet und wegen dieser Befiirchtungen
den Schutz dieses Landes nicht genieBenkann oder will; oder
eine Person, die ohne Nationalitdt und auflerhalb des Landes
seines fritheren gewohnlichen Aufenthalts infolge solcher Er-
eignisse nicht in der Lage ist oder keinen Wunsch hat, sich we-
gen dieser Befiirchtungen zuriickzukehren.

Potentiell kann jeder zum Subjekt der Migrationsrechtsbe-
ziehungen werden, da jeder Rechte hat, die «natiirlich» heif3en.
Aber in der Tat entstehen die Migrationsrechtsbeziehungen nur
dann, wenn eine Person sich selbst als Subjekt (Trdger) von
einem bestimmten Gesetz erkldrt. Danach wird das Objekt
der Migrationsrechtsverhéltnissen bestimmt, und zwar dieser
rechtliche Status, auf den diese Person Anspruch erhebt.

In rechtlicher Hinsicht ist die Migration in erster Linie
mit der Verwirklichung des subjektiven Rechts von Migran-
ten verbunden, wobei Migrationsrechtsverhéltnisse entstehen.
Dieses Recht umfasst die Bewegungsfreiheit; die Wahl des
Aufenthaltsortes und Wohnsitzes; dieMoglichkeit der Ein- und
Ausreise. Subjektives Migrantenrecht wird in einer Menge der
geltenden Einwanderungsgesetze des Landes widergespiegelt,
die auf internationalen Rechtsnormen in diesem Bereich [3,
s. 164] beruhen. In strikter Ubereinstimmung mit den allge-
mein anerkannten Regeln des Volkerrechts, einschlie8lich der
Bestimmungen vom Teil 1 im Artikel 13 der Allgemeinen Er-
klarung der Menschenrechte, im Artikel 33 der Verfassung der
Ukraine wird vorgesehen, dass allen, die sich rechtmifig auf
dem Territorium der Ukraine aufhalten, werdengarantiert: Be-
wegungsfreiheit, die freie Wahl des Wohnsitzes ist, das Recht,
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das Territorium der Ukrainefrei zu verlassen, mit Ausnahme
der gesetzlich festgelegten Einschrinkungen. Der Biirger der
Ukraine kann nicht sein Recht verwirken, jederzeit in die Uk-
raine zuriickzukehren.

Aber das Volkerrecht regelt Migrationsbeziehungen nicht
direkt. Thr indirekter Einfluss ist durch die nationale Gesetz-
gebung bedingt. Im Einklang mit den verfassungsrechtlichen
Vorschriften der Ukraine wird das Recht auf Freiziigigkeit, auf
die Wahl des Aufenthalts- und Wohnorts nur denjenigen erteilt,
die sich rechtmdBig auf dem Territorium der Ukraine befinden.
Wenn alle Biirger der Ukraine den Anforderungen ohne Ein-
schrankungen entsprechen, wird fiir auslédndische Biirger und
Staatenlose die RechtméBigkeit ihrer Anwesenheit in unserem
Land durch die aktuelle Gesetzgebung der Ukraine eingestellt.
Zur gleichen Zeit kann das Recht eines jeden Menschen, frei
aus der Ukraine zu verreisen, und das Recht der Biirger, frei in
die Ukraine zurlickzukehren, nicht wortlich interpretiert wer-
den, wie das Recht ihrer Wahl auf die Weise und den Ort der
Staatsgrenziiberschreitung der Ukraine.

Das System der Migrationsrechtsbeziehungen kann als das
Verhiltnis zwischen dem Recht auf Freiziigigkeit, der Wahl
des Aufenthaltsortes und Wohnsitzes und dem Recht der freien
Ein- und Ausreise beschrieben werden. Dabei scheinen zwei
Aspekte am wichtigsten zu sein:

a) die interne Migration wird aufgrund der Chancengleich-
heit verwirklicht, sich frei zu bewegen, seinenAufenthalts- und
Wohnort in der Ukraine zu wihlen, und zwar fiir jeden, der sich
rechtméBig auf ihrem Territorium befindet;

b) zwischenstaatliche Migration wird durch Staatsbiirger-
schaft und Merkmale der Rechtsstellung des Migranten deter-
miniert, d.h.sie ist mit der Bereitstellung von «Hilfemodus»
den Biirgern der Ukraine und mit der staatlichen Einwande-
rungskontrolle iiber die Migrationsstrome ausldndischer Biir-
ger und Staatenloser verbunden.

So sind Migrationsrechtsverhdltnisse in der Ukraine eine
spezifische Realisierungsart des Rechts fiir die, die sich recht-
miBig auf dem Staatsgebiet befinden, des Verfassungsrechts auf
Bewegungsfreiheit, Wahl des Aufenthalts- und Wohnortes in der
Ukraine und des Rechts auf Ein- und Ausreise in derin der gel-
tenden Gesetzgebung der Ukraine festgestellten Ordnung.

Die praktische Form des Rechts auf Bewegungsfreiheit,
Wahl des Aufenthalts- und Wohnortes in der Ukraine und des
Rechts auf Ein- und Ausreise hidngt mit der Migration zu-
sammen. Unddie Verletzung der Anforderungen der Regel 33
der Verfassung der Ukraine sollte als Straftat im Bereich des
Migrationsrechts betrachtet werden.In der Tat schafft das Un-
sicherheit in den Migrationsbeziehungen aufgrund der Zwei-
deutigkeit des gewéhrten subjektiven Rechts, was wiederum zu
Schwierigkeiten bei der Definition der Subjekt-Objekt-Rechts-
beziehungen fiihrt.

In diesem Fall geht es um die illegale Einwanderung. Ge-
setzwidrige, illegale Einwanderung ist in erster Linie indivi-
duelle oder kollektive Verletzung der Einreise in das Land,
Verletzung der Reihenfolge der Bewegung, der Wahl des Auf-
enthalts- und Wohnortes sowie der Ausreiseordnung, die in der
geltenden Gesetzgebung fiir ausldndische Biirger und Staa-
tenlose festgestellt wird. Dies bezieht sich auch auf die Ver-
wendung von Biirgern der Ukraine der illegalen Methoden zur
Uberschreitung der Staatsgrenze der Ukraine. Da der «recht-
méBige Aufenthalty eine rechtliche Verpflichtung aller Parteien
der Migrationsrechtsverhdltnisse mit dem subjektiven Recht
ist, ist die Verletzung dieses Prinzips die illegale Migration.

Hiermit wird dieses Strukturelement der Migrations-
rechtsverhéltnisse detailliert untersucht. Es ist allgemein be-
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kannt,dass Rechtssicherheit durch organisatorische, stimulie-
rende und erkldrende Mittel garantiert wird. Dazu gehort auch
erforderlichenfalls Anwendung der ZwangsmaBnahmen, un-
ter denen eine besondere Rolle Maflnahmen der gesetzlichen
Haftpflicht spielen. Somit ist ihre spezifische Art oder eine
Kombination von verschiedenen Arten in der Regel durch die
Moglichkeiten und Methoden der Rechtsregulierung bestimmt.
Die Personen, die gegen die Regeln des Staatsgrenzregimes,
Grenzregimes und des Regimes an den Checkpoints iiber die
Staatsgrenze verstoBen, tragen die strafrechtliche Verantwor-
tung des Strafgesetzbuches der Ukraine oder die administrative
Verantwortung des Gesetzbuches der Ukraine iiber Ordnungs-
widrigkeiten.

Da die rechtliche Verpflichtung nur durch die Bestimmung
gesetzlicher Haftung moglich ist, ist auch wichtig, wie die
rechtliche Verantwortung in der Migrationsgesetzgebung der
Ukraine interpretiert wird. Zundchst ist das zu sagen, dass es
heute in der Theorie und Praxis des Verwaltungsrechts keine
stetige terminologische Kombination «administrative Verant-
wortung fiir die Verletzung der Einwanderungsgesetze (im
Migrationsbereich)» gibt.

Laut dem Artikel 87 im Kodex der Ukraine {iber adminis-
trative Verletzungen (reglementiert administrative Verantwor-
tung flir die Verletzung der Anforderungen fiir den Schutz von
Lebensraumen und Migrationsrouten, Migration, Akklimati-
sierung und Kreuzungen von Wildtieren) bringt die Verletzung
der Anforderungen fiir den Schutz von Lebensrdumen und
Migrationsrouten, Umsiedlung, Akklimatisierung und Kreu-
zungen von Wildtieren eine Geldbufe gegen Biirger von drei
bis flinf nicht steuerpflichtiger Mindesteinkommen der Biirger
und gegen Beamte - von flinf bis sieben nicht steuerpflichtiger
Mindesteinkommen der Biirger.

Keine Maflnahmen zur Verhinderung des Todes von Wild-
tieren, der Verschlechterung ihrer Lebensrdume und Migra-
tionsbedingungen oder Hilfe wilden Tieren in Not fiihren zu
einer Geldstrafe von fiinf bis sieben nicht steuerpflichtiger
Mindesteinkommen der Biirger.

Kapitel 15 im Kodex der Ukraine iiber administrative
Verletzungen «Ordnungswidrigkeiten, die die bestehende
Managementordnung verletzen» umfasst auch die Teile, de-
ren Objekt Gesellschaftsbeziehungen auf dem Gebiet des
Staatsgrenzschutzes der Ukraine und des Aufenthaltsregimes
von Ausldndern und Staatenlosen in der Ukraine sind. Somit
fiihrtdie Verletzung laut dem Artikel 203 im Kodex der Ukrai-
ne iiber administrative Verletzungen zu einer Geldstrafevon
30bis50nicht steuerpflichtigerMindesteinkommen der Biirger,
wenn es sich um die Aufenthaltsregelverletzungen von Aus-
landern und Personen ohne Staatsangehdrigkeit handelt, d.h.
Aufenthalt ohne Aufenthaltsdokumente in der Ukraine, mit
ungiiltigen oder abgelaufenen Dokumenten, oder die Arbeit
ohne entsprechende Berechtigung, wenn die Notwendigkeit
dieser Genehmigung durch die Gesetzgebung der Ukraine be-
dingt ist, oder die Nichteinhaltung der bestehenden Ordnung
der Bewegung und der Wohnsitzianderung, oder Umgehung
der Abreise aus der Ukraine nach dem Ablauf der Aufent-
haltsfrist ohne wichtigen Grund, nicht rechtzeitiges Kommen
nach der Einreise in die Ukraine zu einem bestimmten Studi-
en- oder Arbeitsort ohne wichtigen Grund, sowie Verletzun-
gen der Durchreise durch das Territorium der Ukraine, mit
Ausnahme von Verletzungen, die durch den zweiten Teil die-
ses Artikels festgelegt werden.

Eine Geldstrafevon 30bis50 nicht steuerpflichtiger Min-
desteinkommen der Biirger wird auferlegt bei der Nichtein-
haltung bestehender Anmeldungsordnung von Auslédndern und
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Staatenlosen undbei den an den Checkpoints iiber die Staats-
grenze der Ukraine entdeckten Verletzungen des Aufenthalts in
der Ukraine.

Die Giiltigkeit dieses Artikels wird nicht fiir Fille ver-
breitet, wenn Auslander oder Staatenlose mit der Absicht, den
Fliichtlingsstatus zu erwerben, illegal die Staatsgrenze der Uk-
raine Uiberschritten haben und ihr Aufenthalt in der Ukraine fiir
die notwendige Zeit dauert, um sich an das entsprechende Org-
an des Migrationsdienstes zu wenden, und zwar fiir die Gewih-
rung des Fliichtlingsstatus laut dem Gesetz der Ukraine «Uber
Fliichtlinge».

Nach Art. 204-1 im Kodex der Ukraine iiber administrative
Verletzungenwird eine Geldstrafevon 100bis200 nicht steuer-
pflichtiger Mindesteinkommen der Biirger auferlegt oder ist
administrative Festnahme fiir bis zu 15 Tage vorgesehen, wenn
es um Folgendes geht: Uberschreiten oder Versuch,die Staats-
grenze der Ukraine auf irgendeine Weise auflerhalb der Check-
points zu iiberschreiten, auch ohne entsprechende Dokumente
oder Dokumente mit falschen Informationen iiber eine Person
oder ohne Genehmigung der zustindigen Behorden.

Eine Geldstrafe von 200 bis 500 nicht steuerpflichtiger
Mindesteinkommen der Biirger wird auferlegt bei den gleichen
Handlungen von einer Gruppe oder von einer Person, die fiir
ein Jahr verwaltungsrechtlicher Sanktion fiir eine der Verlet-
zungen im Teil 1 dieses Artikels unterzogen wurde.

Die Giiltigkeit dieses Artikelswird nicht fiir Fille der Riick-
kehr in die Ukraine verbreitet, wenn man ohne entsprechende
Dokumente der Biirger der Ukraine, die Opfer von Straftaten
im Zusammenhang mit Menschenhandel geworden sind, sowie
bei der Ankunft in der Ukraine von Ausldndern und Staatenlo-
sen, um Asyl oder Fliichtlingsstatus zu erhalten, wenn sie sich
in einer gesetzlichen Laufzeit an die zustdndigen Behdrden an-
gewandt haben, um Asyl oder Fliichtlingsstatus zu beantragen.

Es ist zu sagen, dass das Objektder administrativen Verlet-
zung als das Element wirkt, das zu verstehen erlaubt, zu wel-
cher Gruppe von Straftaten bestimmte rechtswidrige Handlung
gehort, weil diese Straftatkomponente als Grundlage fiir den
Autfbau des Besonderen Teilsim Kodex der Ukraine iiber admi-
nistrative Verletzungen iibernommen wird.

Die Qualifikationsfrage der Ordnungswidrigkeiten im Be-
reich der Migrationsgesetzgebung ist mit dem Problem verbun-
den, das weitgehend den Einsetzungsgrad der RechtméfBigkeit
des Gesetzes bedingt, sowohl bei deren Erfilillung und Einhal-
tung, als auch in der Strafverfolgung.

Die RechtmiBigkeit der Normenausfiihrung in der Migra-
tionsgesetzgebung wird weitgehend durch den Grad an Ver-
standnis der gesetzlichen Anforderungen von Subjekten der
Migrationsverhéltnisse bedingt. Und dieses hdngt wiederum
von ihrer Prisentationsart ab.

In diesem Fall ist es fair tiber die Beziehung zwischen Ob-
jekt, Subjekt und moglichen Formen der Schuld und Verant-
wortung des Einzelnen zu sprechen.

Es gibt eine Reihe von grundlegenden internationalen
Rechtsdokumenten, die Normen enthalten, die Beziechungen in
diesem Bereich regeln:

1. Allgemeine Deklaration der Menschenrechte vom 10.
Dezember 1948.

2. Konvention iiber die Rechtsstellung der Staatenlosen
vom 28. September 1954.

3. Deklaration iiber die Menschenrechte in Bezug auf Per-
sonen, die Nichtbiirger des Landes sind, wo sie vom 13. De-
zember 1985 leben.

4. Die Europiische Konvention {iber den Schutz der Men-
schenrechte und der Grundfreiheiten vom 4. November 1950.
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5 Die Europiische Konvention iiber die Rechtsstellung der
arbeitenden Migranten vom 24. November 1977.

6. Die Europdische Sozialcharta vom 3. Mai 1996.

7. Das Protokoll gegen die Schleusung von Migranten auf
dem Land-, See- und Luftweg, was die Konvention der UNO
gegen die grenziiberschreitende Kriminalitdt vom 15. Novem-
ber 2000 ergénzt.

Fazit. Die Migrationsrechtsbeziehungen sind solche Be-
ziehungen, die zwischen den Teilnehmern des Migrations-
prozesses entstehen anldsslich der Realisierung ihrer Rech-
te und Pflichten in Bezug auf die Ein- und Ausreise, auf
den Aufenthalt und den Wohnsitz auf dem Territorium des
Landes. Die Grundlage der Migrationsrechtsbeziechungen
in der Ukraine sind Menschenrechte und Freiheiten, die in
den internationalen Rechtsinstrumenten, in der Verfassung
der Ukraine und in anderen Rechtsakten zur Regelung der
Migrationsrechtsverhiltnisse verankert sind. Migrationsge-
setzgebung der Ukraine zéhlt zu den Subjekten der Migra-
tionsrechtsverhiltnisse Ausldnder, Staatenlose, Fliichtlinge,
Personen, die zusétzlichen oder voriibergehenden Schutz
brauchen, die direkt an Migrationsprozessen beteiligt sind.
Die Objekte der Migrationsrechtsverhéltnisse sind Rechte

und Freiheiten des Menschen und Biirgers, die ihre Regu-
lierung in der Migrationsgesetzgebung gefunden haben. Die
Entwicklung der Migrationsrechtsverhdltnisse ist mit der
Erweiterung des rechtlichen Bereichs der Migrationsprozes-
se aufgrund der konsequenten Umsetzung der Rechte und
Freiheiten des Menschen und Biirgers verbunden, um Zu-
friedenheit der Interessen aller Beteiligten in den Migrati-
onsprozessen zu erwerben und das Migrationspotenzial fiir
die soziodokonomische Entwicklung des Landes und seine
nationale Sicherheit zu verwenden.
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3AJTAYY U ®YHKIIUH MTOAPA3AEJEHNN MAJIUIIUA OBIIECTBEHHON
BE30OITACHOCTH OCOBOT'O HASBHAYEHMUS B YKPAUHE

Buxtopus MOILIEHCKASI,
COUCKaTeNb
XapbKOBCKOTO HAIMOHAJILHOTO YHUBEPCUTETA BHYTPEHHUX JI€IT

SUMMARY

The analysis of theoretical concepts and administrative and legal regulation of the tasks and functions of special purpose
subdivisions of public safety police is made; their main characteristics, essence and purpose are determined; as well as priority
directions of improving the status of these police units of special purpose are grounded. The author believes that for rational
organization and effective functioning of divisions of public safety police of special purpose significant importance becomes
coherent and detailed legal expression of their goals, objectives, functions and responsibilities, taking into account the nature of
these police divisions, the possibilities for their activities and the real needs in the implementation of law enforcement functions
of the state.

Key words: tasks, functions, police subdivisions of special purpose, crime prevention, public order, special operations.

AHHOTALUS

B crarbe BBIOMHEH aHAIN3 TEOPETHUCCKUX MOJIOKEHUH M aAMUHHUCTPATHBHO-IIPABOBOTO PETYIMPOBAHMUS 33/1a4 U (QYyHKLUH
HOAPA3AEICHUN MUINIMY OOIECTBEHHON 0€30I1aCHOCTH 0COOOr0 Ha3HAUEHUS, ONPEIENICHbl X OCHOBHBIE YEPTbI, CYIHOCTb U
3HaUEHHE, a TaKKe 0OOCHOBaHbBI MPUOPUTETHBIE HANPABICHUS COBEPLICHCTBOBAHMS CTaTyca JaHHBIX CIIEIMAJIbHBIX HOApa3/ie-
JICHUH MMJIMIUU. ABTOP CUUTACT, YTO IS PALMOHATIBHON OpraHu3anuu U 3(GQGEeKTUBHOrO (GYyHKIIMOHUPOBAHMS MOAPa3eICHU
MUJTUIUE OOLIECTBEHHOM 0e30MacHOCTH 0COO0ro Ha3HAYECHUs CYNIECTBEHHOE 3HAYE€HHE MPUOOpETaeT MOCIIeI0BaTelbHOe, CO-
IIACOBaHHOE U JIeTAJIbHOE IPABOBOE BHIPAKEHUE UX IIeNIeH, 3a1a4, (GYHKIUH U MOIHOMOYHH C y4eTOM IPUPOJBI IAHHBIX CIIELIIO-
Jpa3jeleHuil MUY, BO3MOXKHOCTEH 00eCcIIeueH s UX IESTEIbHOCTU U peaibHbIX IOTPeOHOCTEl B peanu3auu IpaBoOXpaHu-

TENBHOM (DYHKINH TOCYIapCTBa.

KuioueBble ciioBa: 3agaun, GpyHKIMHK, oApa3AeIeHUs] MIITULIIUY 0COO0r0 Ha3HAYEHUs, IPEAYIPExKICHUE IPAaBOHAPYIIECHUH,

O6H.[6CTB6HHLII71 NOPAAOK, CIICHUAJIBHBIC OIICPAallU.

0CTaHOBKA MP0oGeMbl. J[esTeIbHOCTD MOpa3aeeH U

MIUTMIMHA OOIIECTBEHHOH 0€30MmacHOCTH 0CO00ro Ha-
3HAYCHHMS HAIPAaBJICHA HA 00eCTieYeHHEe OOIIIECTBEHHOTO TIOPsIIKa
1 06€30MacHOCTH, MPOBENICHHE CIIEIHAIBHBIX ONMEPAInii, a TAKKe
BBISIBJICHHUE, TPEOTBPALICHUE U [IPEKPAILICHHE TPABOHAPYIICHUH.
C 11Ol 11eTbI0 Ha HUX BO3JIOXKEH IIEJbIM KOMITIEKC TPABOOXPAHU-
TEBHBIX 33724 U (YHKIMA B COOTBETCTBUH C MOTPEOHOCTSIMH
MPaBOOXPAHBI, XapaKTEePOM U CIIOCOO0AMHU MPECTYIHBIX MOCSTa-
TEJBCTB, BOSMOXKHOCTSIMH M CPEICTBAMH IPOTHBONEHCTBHS TIpe-
CTYMHOCTH. B TO ke BpeMst cerous 3aaaun u GyHKIMH Mopasie-
JICHHI MIJTHIIAH OOIIECTBEHHON O€30MacHOCTH 0C000T0 Ha3Haue-
HUSI B OCHOBHOM TIPOSIBIISIFOT HETOCTAaTOYHBIN YPOBEHBb MPABOBOM
OTPEIENICHHOCTH, IETATN3AIMH U COMIACOBAHHOCTH, YTO TOJIBKO
3aTpyJHsAET MOHUMaHUE CYIIHOCTH M IPAHHUII PEaTIbHBIX ITOITHOMO-
YMil JaHHBIX CHELITONPA3AENICHHI MIUTUIMK U UX TPAKTHYECKYIO
peanmzanuro. CrneaoBaresibHO, B KOHTEKCTE COBEPIICHCTBOBAHUS
OpraHM3alMH JIEATEILHOCTH TTOIPA3EIeHI MUK  O0IIIe-
CTBEHHO# 0€30MacCHOCTH 0CO0OT0 HA3HAYCHUS U yCMATPHBAKOTCS
aKTyaJIbHbIC BOMPOCHI UX 3a/1a4 U (DYHKITHIA.

OTMeTHM, YTO OTAENbHbIE ACIEKTHl HANpaBICHUH aes-
TENTbHOCTH W KOMIETCHLHWH CICHHAIBHBIX IOApa3IeIeHUH
MUITHIIME paHee yKe pacCMaTPUBAINCh B pabOTax TaKuX yde-
seix, kak C.A. byrtkeBuu, B.}O. Kpusenna, A.C. IIponeBuu,
C.A. llarpaBa u apyrue. Bmecrte ¢ TeM Takue BccienoBaHUs
PaCKpBIBAIOT TOJIHKO HEKOTOPBIE BOMPOCHI MPABOOXPAHUTENb-
HBIX LleNiel, 3a1ad M (QyHKIUH CHEeNUaIbHBIX MMOApa3IeleHU
MUJIMLUH, TOCTaTOYHO W KOMIUIEKCHO HE PacKpbIBasi 0COOEH-
HOCTH HANpaBlICHUH JeATETbHOCTH HMEHHO COBPEMEHHBIX
MoAIpa3/eTIeHI MIJIMIKA OOLIECTBEHHOI 0€30IMacHOCTH 0CO-
00ro HasHaueHHs], TeM 0oJiee B HBIHEHNIHUX OOIIECTBEHHO-IIO-
JIUTHYECKUX PeausiX YKpauHbI.
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VIMeHHO TI03TOMY LeJIbI0 Hamiel paboThl SBISIETCS aHAITU3
TEOPETHYECKNX TOMOKECHUH W aJMHUHHCTPATUBHO-IIPABOBOTO
perynupoBaHus 3a7a4 U (QYHKIUHA MOApa3ieNeHUul MUIHLIUH
0O0IIEeCTBEHHON 0E30IacHOCTH 0CO00ro Ha3HAueHWS, Ompele-
JICHUE X OCHOBHBIX Y€pT, CYIIHOCTH 1 3HAYECHUsI, a TAKke 000-
CHOBaHHME MPUOPHUTETHBIX HANpPaBICHUH COBEPLICHCTBOBAHHS
CTaTyca JIaHHBIX CIELIIOAPA3IeICHUI MUTULIUH.

H310:xenne ocHOBHOro Marepuaja. OTMETHM, 4TO pas-
BEpHYTasl XapaKTEepUCTHKA 3aJ1ad U QyHKIMHA Moapa3aeneHui
MUJIMIAH 00IIeCTBEHHOH 6e30acHOCTH 0C000T0 Ha3HAYCHHS
B IIEPBYIO OUYEepPe/b HYXKIACTCS B ONPEACICHUH CYLIIHOCTH H
COOTHOUICHUH 33/1a4 U (PyHKIMI Kak MPaBOBBIX KaTEropuu u
COCTaBIIIONIMX CTaTyca OPraHOB BHYTPEHHHX JET H UX OT-
JeTbHBIX TOApa3feNeHnid. Tak, COTIaCHO OJHOMY W3 TOJ-
X0/10B (DYHKIMH, TIO CYTH, OTOXJIECTBIISIFOTCS C OCHOBHBIMHU
HaNpaBICHUSAMH JEATEIFHOCTH, B YaCTHOCTH, OINPEIEISsCh
MEPBOOCHOBON TOCYIapCTBEHHOMN NEATEIHLHOCTH, YTO COMAEP-
JKaTeJIbHO OO0YyCIIOBJIMBACT KOHKPETHBIE IeNd W 3amadu [1].
Oyukimm opranos BHyTpeHHHX aen A.H. banaypka mpenna-
raet onpeesiTh Kak COBOKYIHOCTb CIIOCOO0B, METOIOB, IPH-
€MOB U JICHCTBUH, C TOMOILBIO KOTOPBIX BBIIOIHSIOTCS 3a/1a-
YU U TIOCTUTAIOTCS IIeNTH OPTaHOB BHYTPEHHUX e [2, c. 83].
[To moBoxy BEIIEIPUBEACHHBIX ONPEAETICHUH CIIENyeT cpasy
3aMETHTh HEKOTOPbIC PA3IUYUs B MOHUMAHUH TEPBHYHOCTH
¢bynknui wim 3amad. C aApyroid CTOpoHBI, (PYHKIHU HMEIOT
BO MHOTOM IOZOOHO 3amadaM OOIIEIeKCHUECKUe Orpererne-
HUS, HampuMmep, 1Moja (QyHKUUEH MOHMMaeTcsi O0S3aHHOCTD,
KpyT JeSTeNIbHOCTH, Ha3HauYeHue U poib [3, c¢. 1552]; a mox
3aaueil — 00beM paboThl U 1eib [3, ¢. 378]. OnHako Bce xe
OTOXKAECTBIICHHUE JAHHBIX MOHATHH MPEICTABISETCS CIUIIKOM
YIPOUIEHHBIM TTOIXO0JI0M, YTO OCTaBJISIET OTKPBITHIM BOIPOC
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pasrpaHnYeHus e 1 HapaBIeHUH IeITeNbHOCTH MoApa3-
JIeNIEHU MUJINIMKA OOIIECTBEHHONH 0€30IacHOCTH 0co00ro
Ha3HAYCHUSI.

[TonnMaHue 3a/1a4 OpraHoB MyOJIMYHON BIACTH TECHO CBSI-
3aHO C MTOHATHEM IIeJIM MX JICATEIbHOCTH, B KOTOPOW 3aJa4u
HEpe/IKO HEeTIOCPEICTBEHHO cpaBHUBAOTCS. [1o aTOMY moBoIy
B.IO. Kpuenna [4] ormeuaet, 4To 00Imas 1eib ACATEIbHO-
CTH MUJIMIIMH OOIICCTBCHHON 0€30IacHOCTH, KaK U JIF000ro
opraHa, KOHKPETH3HPYeTCs B €€ 3ajadax, KOTOPBIE SBIISIOT-
Cs1 BOYKHBIM YCJIOBUEM JOCTIDKEHHMS LETH. JTO 00yCIOBIEHO
TEM, YTO 3aJ]a4Ml TaK ke, KaK U LeJb, OJIMIETBOPSIOT XKellae-
MBI pe3yJbTaT ONpeesICHHOrO IPOoLecca, XOTs U B HECKOJIb-
KO 0oJiee KOHKPETH3UPOBAHHOM, Pa3BEPHYTOM BUAE, PACKPbI-
Basi OTJeNIbHBIE acnekTsl obmmel nenu. Ilo cBoeil cytu 3ana-
YU TIOApa3/eNeHNH MHJIMIUU OOIIECTBEHHOW 0€301macHOCTH
0Cc000T0 Ha3HAYECHHUSI COCTABJISAIOT ACTATIU3UPOBAHHBIC IIEIIH,
chopMyIHpOBaHHbIE B paMKaX €AMHOM LIeJH.

OTHOCHTENBHO QPYHKIUIT, TO CTOUT cornacuTbes ¢ B.®. [To-
TOPWJIKO B TOM, YTO OHHU SIBISAIOTCS «HauOojee OoOMUMH H
MTOCTOSTHHBIMH HAIpaBJICHUSIMU WJIH BHIAMHU» JESTEIbHOCTH
[5, c. 9]. B wactHOCTH, Takoe omnpeeieHue QyHKIHI TT03BO-
JSIeT UX COACPIKATEIbHO OTIMYATh OT MOJHOMOYHM, KOTOPBIE
IPEACTaBISAIOT cO00H chopMyNUpOBaHHBIE B IIpeeaax QpyHK-
Ui yxxe Oojee KOHKPETHBIE MPAKTUYECKHE HaIpaBIICHHS
JeSITeIbHOCTH TOAPA3AeICHUH MIJIMINU 00LIeCTBEHHOH 0e3-
OMACHOCTH 0COOO0T0 HAa3HAYEHMS IO peaju3aliy uX Ielell u
3a7a4. 3aro GYHKIMH MMOAPa3IeIeHNH MUK OOIIeCTBEH-
HOW 0e30MmacHOCTH 0co00ro Ha3HA4YeHUs NAlOT JIUIIb al-
CTpPAaKTHOE MOHWMaHKE HANPaBICHUH UX BIHSHUSA U MPEXKJe
BCETO XapaKTEePH3YIOT MPUPOLY, COIEPIKAHNE H CYIIHOCTD Ta-
KOU JIeSTEIbHOCTH.

3ameTuM, 4TO 3a71a4d U (QYHKIHMU TOAPA3/ICIICHUI MUITH-
UK OOIIECTBEHHOHW 0E€30MacHOCTH 0COOOT0 Ha3HAYEHUS SIB-
JISIFOTCS B3aUMOOOYCIIOBIICHHBIMU. 3a/1aui OTPaXKaroT OTPeo-
HOCTHU (OOIECTBEHHBIN UHTEpEC) 00eCIeUeHUs IPABOIOPS-
Ka ¥ 3aIlUTHI IPaB TpakaaH, a GyHKIHHA 000OIIEHHO PacKphI-
BAIOT CYIIHOCTb HAIIPABICHUH IEATEIBHOCTH M0 Pealn3aliu
TaKuX OOLIECTBEHHBIX UHTEPECOB. B ompenenenHoii creneHu
(yHKUIUH JTEHCTBUTENFHO BBICTYMAIOT «CPEACTBOM (MHCTPY-
MEHTOM) JUIsl pEUICHHUs 3334 U JOCTIKEeHHs 1eneid» [6], oa-
HAKO, YYUTHIBAEM M TO, YTO cama NPHUPOJA IOjApa3/ieIeHH
MUJIUIAN 00LIeCTBEHHOM 0€301I1acHOCTH 0CO00TO Ha3HAUCHHS
Kak CIICIMaIbHbIX MOAPA3AeIeHIH MUIHLUH IPEIoNpeaeseT
KpYT NPUCYLIMX UMEHHO MM THUIHYHBIX (YHKLIHH, OCYyIIECT-
BJIGHHE KOTOPBIX MOXKET OBITh 3()(HEKTHBHBIM UISI JJOCTHIKE-
HUS JIMIIb OTIPEIEICHHON TPyl 3a1a4.

Wrak, 3amaun noapasjesieHuii MUJIMIUN 00IeCTBEHHOH
0e3omacHOCTH 0COOOr0 Ha3HAYECHHUsS! TNPEICTABISIOT COOOM
00bEKTUBHO OOYCIIOBICHHBIE IENH, MOJOXEHHBIE B OCHOBY
ux (QpyHKIUH 1 onpenenstomye o0Iyo HarpaBIeHHOCTb Jes-
TeNBHOCTH. B CBOIO ouepenb GyHKIMU MOapa3aeIeHnii MUITI-
UK OOIIECTBEHHOM 0E€30MacHOCTH 0COOOTo Ha3HAYEHUS SIB-
JISFOTCS. OOBEKTUBHO OOYCIIOBICHHBIMU OOIIMMHU OCHOBHBIMH
HaIlpaBJICHUSIMH HUX JESTEIbHOCTH, KOTOPBIE XapaKTepH3yIOT
ee coiepKaHue, IeTaTU3UPYIOTCS B KOMIIETCHIIMU U ONpese-
JISIOT IYTH M CPEJICTBA peajn3alliy 3a/1a4 JaHHbIX CIeHallb-
HBIX [TOAPa3/IeIeHUH MUITUIIHN.

ITpakTrka HOPMATUBHO-TIPABOBOTO PETYINPOBAHUSI CTaTyca
OpraHoB MyOJMYHOH BIACTH B YKpanHe MpOosiBIIsieT peodiaia-
IOIlIee OTCYTCTBHE YSTKOTO Pa3rpaHUueHuUs uX 3a1a4, QyHKIUH
Y TIOJTHOMOYHH, BIleYeT TyOaupoBaHUE U HECOOTBETCTBUE APYT
JIpyTy, HEYpEeTyIUPOBAaHHOCTD 3aja4 W/WIIN (QYHKIHUH, JTOXKHOE
0003Ha4YeHNe MOTHOMOYHNH KaK 33/1a4 Wik GYHKIUH U TOMY T10-
nobHoe. B wactHoctH, kak otmevaer C.I. Ceperuna [7, c.56],
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10 CPAaBHEHUIO C KOMIIETEHIIMEH (hyHKLIUH OPraHoB ITyOIMYHOM
BJIACTU «yPETYIHPOBAHBI PABOM YAaCTUYHO U HEPEIKO BBIBO-
JSITCSL M3 COZIEPIKAHMST KOMITETEHIIMUY». UTOo KacaeTcs crienalib-
HBIX TIOfIpa3esieHnit Muauiuu (ocHoBaHHbIX [Tpukazom MBJ]
Vkpaunsl ot 28 ¢despanst 2014 . Ne 153), npexje Bcero cie-
nyeT 0003HAYHTH TIOJTHOE OTCYTCTBHE MPABOBOTO PETYIIMPOBa-
HUSL UX 3a/a4 1 QyHKIUHA 10 PEOpraHu3aliy B MOAPA3ICTCHUS
MIIAIAN OOIIECTBEHHOI 0€30MacHOCTH 0CO00T0 Ha3HAYCHHUS
(ITpukaz MBI Ykpauns! ot 14 uromnst 2014 1. Ne 665) u yTBEpK-
nenust Ionoxenns o6 stux noppasaeneHusx muanuun (Ipu-
ka3 MB/I Ykpauns! ot 8 mast 2014 . Ne 447 [8]).

OpnHako 1 B Ha3BaHHOM [lomoXkeHHM Ha ypOBHE C ITPaBO-
BBIM TTOHATHEM «3aJad» U «00SI3aHHOCTEH» OCTAaIMCh HOpPMa-
THUBHO HEYPET'YIHPOBAHHBIMHU LIENTb U (DYHKIIUH TOIpPa3IeIICHUI
MUJIHIUH OOIIECTBEHHOM 0€301MacCHOCTH 0CO00TO Ha3HAYCHUS,
YTO HE MO3BOJISIET TOBOPUTH O €JUHCTBE M LEIOCTHOCTH HX
(bYHKIIMOHATBHOM OCHOBBI. K TOMY ke HE CIHMIIIKOM pa3BepHY-
TBIN MTEPEYEHb «3a1ad» JaHHBIX CHENNOAPa3aeIeHHH MITUIINN
(Paznen 2 [Monoxenus ot 8 mast 2014 1.) B IeHCTBUTEIBHOCTH
COZIEPXKHUT HE TOJNBKO 3a/ladM, HO U UX OTICIbHbIC (YHKIUH
NoZIpa3/ieIeHIi MY OOIIeCTBEHHOH 0€30MacHOCTH 0CO-
0oro Ha3zHa4eHUs. 337241 U QYHKIMH JTOJDKHBI ObITh BOILIOLIE-
HUEM [eTH JeITebHOCTH 3TUX CIEIHATIbHBIX MOApa3IeIeHU
Murnun. X 3a1a4u u GyHKIUH TaKke HEPa3pbIBHO CBSI3aHEI
1 JETaTM3UPOBAHO OTPAXKAIOT 3a4aud M (YyHKLIUH MIIHLUH
00I1eCTBEHHOH 0€30MaCHOCTH, OPraHOB BHYTPEHHUX €Nl U
MIPAaBOOXPAHUTEIHHOM CHCTEMBI YKPaWHBI B [IETIOM.

OpHO# U3 MEepBbIX 3a/1a4y MOJPa3ACICHUH MIIIMIMK 0011ie-
CTBEHHOIT 6€30I1aCHOCTH 0CO00T0 HA3HAYCHHS, YTO CICAYCeT U3
UX CaMO# MPaBOOXPAHUTEIBHON CYIIHOCTH, CIEIyeT Ha3BaTh
npeaycmotpertoe 1. 2.1 [Tonoxenus ot 8 mas 2014 1. [8] «o0e-
CrieUYeHHe JTMIHON 0E30MacHOCTH TPaXK/IaH, 3alluTa UX TpaB U
cBO0OOI, 3aKOHHBIX MHTEepecoBy. JlaHHas 3amada siBisieTcs: Oa-
30BOM JIJIsl BCEX OPraHOB BHYTPEHHHUX el (cT. 2 3akoHa YKpa-
unbl 0T 20 nexabps 1990 . Ne 565-XII [9]), cooTBETCTBEHHO,
J00BIe UX JEHCTBHS JODKHBI IPHOPUTETHO HAIMPABISATHCS HA
OXpaHy M 3aIIUTY >KU3HU U 3A0POBbS IPaXKIaH, UX NpaB U HH-
TEPECOB OT PEANTbHBIX WU MOTECHIMATBHBIX MPOTUBOMPABHBIX
nocsraTeNnbeTB. [109TOMY MBI HE MOXKEM COTVIACHTBCS C TpeN-
noxxenusiM B.1O. Kpusennoii [4] B u. 3 ct. 15 3akoHOonpoekTa
ot 18 suBapst 2008 . Ne 1376 [10] cyxeHuem Taxoii 3a1a4u MU-
JIMLUH 00IIeCTBEHHOM 0€30MacHOCTH TOIBKO 10 «00eCIedeHust
JIMYHOM 0€30IIaCHOCTH TPaXKJaH», IIOCKOIbKY UMEHHO OXpaHa
Y 3alIyTa [paB ¥ UHTEPECOB IpaxaaH (BMecTe ¢ o0ecreyeHu-
€M IIPaBONOpPSIKA M 3aKOHHOCTH) HPSIMO COCTAaBIISIET COIEp-
JKaHHUe MIPABOOXPAHUTENBHON (yHKIUH FOCYAapCTBa, a 3HAYUT
U JIeSITENLHOCTH €€ MPaBOOXPAHHUTEIbHBIX (HOPMUPOBAHHIA.
Ipu stom, B oTmume oT ['0CynapCTBEHHOH CITy>KOBI OXpaHEBI
npu MBJ[ Ykpaunsl u YrpasneHusi rocyaapCcTBEHHON OXpaHbI
VKpauHsl, IUTs TOApa3IeIeHHi MUTHUIIUK OOIEeCTBEHHON 0e3-
OIACHOCTH 0cO00ro HazHa4YeHHs obecrieueHne Oe30MacHOCTH
Ipak/iaH, 3alIUTa UX pas, CBOOO U 3aKOHHBIX HHTEPECOB BBI-
CTYMAIOT HE CTOJIBKO KOHKPETHO ONPE/IEICHHBIMHU MOJTHOMOYH-
SIMH, KaK OJJHAMH W3 T€HEpaJIbHBIX 33714, YTO JIOJDKHO BOIUIO-
IIaTHCS BO BCEX ACMEKTax AeATebHOCTH.

K rmaBHBIM 3a/1a4aM MOAPA3/IeICHUI MITUIIMT OOIIECTBeH-
HOH 0e30macHOCTH 0CO0OT0 Ha3HAYEHHs CIEAyeT OTHOCHTH
obecriedeHne 00IIECTBEHHOTO TIOPs/IKa U OOIIECTBEHHOH 0e3-
OMACHOCTH B YCJIOBUSIX MOBBIIICHHON OMAaCHOCTH. JTa 3a/1a4a
MpeArnoNaraeT KOMIUIEKCHOE IPOTUBONCHCTBHE pPa3IMIHBIX
MOAPA3ACICHI MWINIHMU MIMPOKOMY CHEKTpy crenuduye-
CKUX OOIIECTBEHHO OMACHBIX (BPEIHBIX) U JACP3KUX MPOTUBO-
MIPaBHBIX TOCTaTeNIbCTB, UMEIOIINX MECTO B OOIIECTBEHHBIX
MecTax ¥ BO BPEMsI MacCOBBIX MEPOIPHATHI, a TAKKE CO3/1a-
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IOIIMX OMACHOCTh AJISL JKM3HU M 3[0POBBS TPaKJaH, COXpaH-
HOCTH HMMYIIECTBA WJIM HOPMAIBHON JEATeNbHOCTH MpPe-
NIPUATHH, YIpeXKISHUH 1 opranu3anuii. B pamkax ykazaHHOH
3a/ja4K MOApa3/ICICHUIl MIJINIMK OOIIECTBEHHOM 0e30MacHO-
CTH 0c000r0 Ha3HAYCHUsI (DYHKIIMOHAIBHO MPEX/IE BCETO MPH-
3BaHBI 00ECIEYHTH (MMPEBEHTUBHYIO HJIH PEaJbHYI0) CHIIOBYIO
MOANCPKKY APYTUM MOAPA3ACTICHHSAMH MWINIUN B OXpaHe
OOIIECTBEHHOIO TOpsJIKa M OOIIECTBEHHOW 0e30IacHOCTH,
BBISIBJICHUU M 3aJiep)KaHUU MTPpaBOHApYIIUTENEH (B TOM YHCIe
BOOPY)KCHHBIX), MPEKPAIICHUN TEPPOPUCTUUCCKON AEATENb-
HOCTHU ¥ TOMY HOI00HOE.

VYdauThBas Ha3zHaYeHWE MAaHHBIX —CIIELIIOAPA3IeIICHHN
MWINIHUH U UX TIPUHAISKHOCTE HMEHHO K MIJIMIIMU 00111e-
CTBEHHOW 0€30MacHOCTH, CUMUTAeM, YTO MX 3ajada JIOJDKHA
(bopMyIHpOBaThCS HE TOJBKO KaK «OXpaHa M obecredeHne
obuiecTBeHHOTO Topsika» (CT. 2 3akoHa YkpauHsl ot 20 ne-
kabpst 1990 . Ne 565-X11 [9]), HO OTHOBPEMEHHO BKIIIOYATh U
obecriedueHme obmecTBeHHON Oe3omacHocTH. Takoi moaxon B
LIEJIOM Y>K€ Halllesl OTpa’keHue B 1. 1. 2.3, 2.4 neiCTBYIOIIEro
IMonoxenus or 8§ mas 2014 r. [8]. LlenocTHOCTH U copepxka-
TEJILHOE eIMHCTBO ITOH 3a1a4u 00yCIIOBIMBAETCS] HEPA3PBIB-
HOI B3aMMOCBSI3bI0 OOIIECTBEHHOTO MOpPsAKA U OOIIECTBEH-
HOW 0e30MacHOCTH, B COOTBETCTBHH C YeM, KaK OTMedaeT
A M. Tongonsuuna [11, c. 59], ykperuieHue o0IIeCTBEHHOTO
MOpsiIKa HANpsMYIO BIUSIET Ha COCTOSHHE OOLIeCTBEHHOH
6e30macHOCTU U, HAOOOPOT, €€ YCUIIEHUE COCTABISIET BAXKHOE
yCcIIoBHE 00ecieueH sl O0IECTBEHHOTO TOpsaKa B YKpanuHe.

bazoBoii 3amauell opraHoB BHYTPEHHUX J1€7 YKpPaWHBI, B
TOM YHCIIC W TOAPA3/eNICHI MUIUIIMU OOIIECTBEHHON 0e3-
OIACHOCTH 0cO00T0 Ha3HAYEHUSI, SIBISCTCS BBISBICHHE, ITPe-
JIOTBpAILlEHUE M TpEKpalleHue IpaBoHapymeHuid (m. m. 2.2,
2.5 Tlonoxenust or 8 mast 2014 . [8], ct. 2 3akoHa YKpauHbl
ot 20 nexadps 1990 r. Ne 565-XI1 [9]). B obmiem, nomno0Hy0
3aJa4y OJHOBPEMEHHO OTPAXKAIOT HE TOJIBKO LENIH (PYyHKIHO-
HUPOBAHUS TO/IPA3/IEIICHII MUIUIINH, & U KIFOYSBbIC HAITPaB-
JICHHS UX TPABOOXPAHUTEIBHOM IEATETHbHOCTH. 3aMETHM, YTO
JesITeNbHOCTD IMOIPa3AeICHUN MUK O0IECTBEHHON 0e3-
OMACHOCTH 0COOOTr0 Ha3HAYEHHsI B COOTBETCTBUU C HX CIIe-
nUanu3almei, opranu3anyeii, IIoAroTOBKOW U o0ecrieueHneM
IIPeX/Je BCEro HalpaBleHa HA IPOTHUBOAEHCTBHE B CIOX-
HBIX YCJIOBHUSX 0CO0O OMACHBIM MPAaBOHAPYIICHUSIM B cdepe
OOIIECTBEHHOTO MOpsIKa M OOIIeCTBEHHOH 0e30macHOCTH,
XOTs CIELIOAPA3IeJICHUsI MIINIUK JOJDKHBI aJeKBaTHO pe-
arupoBath U Ha JOObIC Ipyrue npaBoHapyuieHus. [Ipu 3Tom
MBI JJOJDKHBI HECKOJIBKO HE COTJIACHTBCS C MPEIOKESHHBIM U.
3 c1. 15 3akononpoekrta ot 18 suBaps 2008 . Ne 1376 [10]
CBEJICHHEM TaKOH 3aJa4d TOJBKO K MPO(PHUIAKTHKE MPABOHA-
pyurenuii. [To HameMy MHEHUIO, IESTETBHOCTD CIIEUATBHBIX
MOJIpa3/IeJICHUH MUIUIMKA (B OCHOBY KOTOPOH IMOJIOXKEH CH-
JIOBO¥ KOMITOHEHT) TIIaBHOW Mepoil c(hoKkycupoBaHa UMEHHO
Ha MPeKpaIleHHH COOTBETCTBYIONIMX NMpaBOHAPYILICHUH (Ha-
MpUMep, MPEKPAIICHUH MAaCCOBBIX OCCIOPSIKOB, OCBOOOXK-
JICHUU 3aJI0)KHUKOB, JIMKBHUIAIINU HE3aKOHHBIX BOOPY)KEHHBIX
(dbopMupoBaHHnii), B pe3yabrare 4ero yxe U 00ecredynBaeTcs
IIPEIOTBPAILECHNE HOBBIX MOJOOHBIX IPaBOHAPYIICHHUH.

Kak ot/ienbHOe 3a7aHue Mojpa3ieiieHuil MUITUIIMN 001Ie-
CTBEHHOH 0€30MaCHOCTH 0COO0T0 Ha3HAUSHHS CETOHS TaKKe
CJIEyeT BBIIECNATH MPOBEJCHUE CIELUANBHBIX (B YaCTHOCTH,
AHTUTEPPOPUCTUYCCKHUX OIEpalnii), MOBBIIICHHAS aKTyalb-
HOCTh 4Yero OOYCIIOBJIEHA CYyNIECTBEHHBIMH TEpPOpPUCTHYE-
CKUMH YTPO3aMH CO CTOPOHBI HE3aKOHHBIX BOOPY>KCHHBIX
(dbopmupoBaHuii U (HAKTHYSCKU UHOCTPAHHON BOOPYKEHHOMN
arpeccueil Ha BOCTOKe YKpanHbI, HaunHas ¢ BecHbl 2014 rona
1 110 HACTOSIIUI AeHb. IMEHHO TPOOIKUTEIBHOCTD, UHTCH-
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CHUBHOCTb M YPOBEHb TEPPOPUCTUUECKON YIpO3bl MO3BOJISET
paccMaTpuBaTh MPOBEICHHE CIEHUANBHBIX (AaHTUTEPPOPH-
CTHYECKHX) Olepannii He TOIBKO KaK OIHO M3 TEKyIIUX Ha-
IPABICHUH ACATENBHOCTH CIICHMAIbHBIX IOApa3IeIeHUN
MUJIMIAH, HO U KaK MX CaMOCTOsTeNbHOe 3ananue. [loapas-
JeNeHHsT MUJIHINU OoOLIecTBEHHOH 0e30macHoCcTH 0coboro
Ha3HAYEeHUs] UIPAIOT BEAYILYIO POJIb B HEMPEPHIBHOM LIMPO-
KOMacIITaOHOH aHTUTEPPOPUCTUICSCKON OMepaIiu, He TONb-
Ko obecrieunBasi 0OLIECTBEHHBIH MOPSIOK U OOLMIECTBEHHYIO
0e30IacHOCTh B 30HE aHTUTEPPOPUCTUUECKON ONEpanuy, HO
U HEPENIKO HETMOCPEJICTBEHHO OCYIICCTRIISISI MEPOTIPHUSITHS 110
3aJepKaHUI0 M0A03PEBAEMbIX, OCBOOOKICHHUIO 3aJI0’KHUKOB,
HeWTpanu3aluyd HE3aKOHHBIX BOCHU3UPOBAHHBIX TPYNI U
ToMy Mo700HOe. [109TOMY BIOJHE JIOTUYHBIM BUJUTCS TeC-
Hasl CBS3b NMPOBENEHHs CIEHUAIBHBIX ONEpauuil moapasie-
JCHUSIMH MWIMLUHE OOLIECTBEHHOI 0e30macHOCTH 0co00ro
Ha3HA4YeHUs C OPYTrUMU UX 3ajadaMy 110 obOecredeHuro 0es3-
OMACHOCTH W 3allUTe NpaB TPayKAaH, MPERyNPEKIACHUIO U
MIPEKPAIICHUIO IPABOHAPYIICHUHN.

Kpome Toro, mojpasieneHus MUIHAIUH OOIIECTBECHHOM
Oe3omacHOoCTH 0cOOOr0 Ha3HAYEHHs TakXKe NPUHHUMAIOT
ydacTHe B peanu3alld APYTHX OOIIMX 3aJad OpraHOB BHY-
TPEHHUX [IeJI, OIPEAEICHHBIX CT. 2 3akoHa YkpauHsl oT 20
nekadps 1990 1. Ne 565-XI1 [9]. Bo-niepBbiX, 3TO y4acTue B
PO3BICKE JIHII, COBEPLIMBIINX YTOJIOBHBIC NMPABOHAPYIICHHUS,
YTO B TO XK€ BPEMs COCPIKATEIBHO SIBISIETCS] ckopee (DYHK-
nuei (KOHKPETHBIM MPOSBICHUEM JAEATEIBHOCTH), YeM 3a-
Jadel CrenmnopaseNeHni Muaunuu. Bo-BTopsIx, 3TO 3a-
[IMTa COOCTBEHHOCTH OT IMPOTHUBOMPABHBIX MOCSITATENIbCTB
7 CONCHCTBUHM 3aKOHHOHM JEATENBHOCTH TOCYIapCTBEHHBIX
OpraHoOB, MPEINPUIATHH, yupexxaeHuil u opranuzanuii. [lpn
9TOM, 110 HAIllEMy MHEHHIO, IEPEUMCIICHHBIC 3a/1a4H 110 CBOCH
CYTH SIBJISTIOTCSI JONMOJHUTENBHBIMH JUISI IOIPa3/IeIeHIH MH-
JULUHU 00LIeCTBEHHOH 0€30MacHOCTH 0CO00r0 Ha3HAUCHHUS U
JIOJDKHBI PACCMATPUBATHCS B TIEPBYIO OYepellb B KOHTEKCTE X
OCHOBHBIX 3a/1au. Tak, 3amuTa COOCTBEHHOCTH SIBISIETCS dJIe-
MEHTOM 3aLIUTHI IPaB I'PaKAaH U MPEAYNPEKICHNS IPABOHA-
pylLICHH#, a obecriedeHne 0OIECTBEHHOTO OPsIKa U 001Ie-
CTBEHHOH 0€30ITaCHOCTH B I[EJIOM CIIOCOOCTBYET HOPMAIBLHOM
JESITeTbHOCTH TOCYAapCTBEHHBIX OPTaHOB, NPENNpPUSTHH,
YUpEKIEHUH U OpraHU3aLui.

Kak BBIlIe HaMH yXe OTMEYalIoch, QYHKIHH IOIpa3/e-
JIeHNH MWJINIHUK OOIIECTBEHHON 0e3011acHOCTH 0co00ro Ha-
3HAUEHHsI, HECMOTPS HA OTCYTCTBHE UX KOMILIEKCHOTO MPaBO-
BOTO OIpPEAETCHHUS, YACTHYHO OTPAXKAIOTCS B TIEPEUHE 3a/1ad
JAHHBIX CIICUNOAPA3ACICHUH MUIMLUH, 3aKPETJICHHOM pa3-
nenom 2 [Tonoxenus ot 8 mast 2014 . [8]. Tak, npexe Bcero
Kak (QyHKIOUS TaHHBIX CHEHUAIBHBIX MOJPA3ACICHUN MUIH-
MM MOKET OBITh ONpEeNeNIeHO MPEAOTBPAICHHE, BEISIBICHNE
U TpEeKpalleHue MPaBOHAPYIICHHUH, YTO BBIIIE BKIIOYACTCS
HAaMH U B IepeYeHb MX 3agad. ITO 00yCIOBIEHO OCHOBOIIO-
JararolyM 3HaYeHHEM MIPEAYIPEKICHNUS, BBISIBICHUS U IIpe-
KpallleHHs] PaBOHAPYIICHUH KaK KOHKPETHBIX HAIpaBICHUN
MIPaBOOXPAHUTEIBHON NESTETBHOCTH, KOTOPBIE MPOSIBISIOT-
cs B (pyHKUMOHUPOBAHUU MOAPA3ACICHUN MUIMLUH 0OIIe-
CTBEHHOH Oe3oracHoCcTH 0c000r0 Ha3HaYeHHs (oOecreueHne
OOIIECTBEHHOTO MOPSI/IKA, COACHCTBHE 00ECIIEUCHUIO PEXKH-
Ma BOCHHOTO TIOJIOXKEHUS U TaK Jajee).

Kak GyHKIOHIO JaHHBIX CIHENHAIBHBIX MOAPa3IeICHHH
MWK TaKKe BBIIEINM OXpaHy OOIIECTBEHHOTO MOpSIKa
BO BpeMsl TMPOBEJICHUS MAaCCOBBIX MEpOINpHUITHH (cOOpaHui,
MUTHHIOB, IIECTBHM, JeMOHCTpanuii u Tak aanee). Ceiiuac
yKa3aHHOE HaINpaBJICHUE JeITeNbHOCTH 1. 2.4 [lonoxkeHus ot
8 mas 2014 1. [8] oTHeceHO K 3a7a4yaM MOApa3AeIeHUI MUITU-
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UK OOIIECTBEHHON 0e30MacHOCTH 0co0O0ro HazHaueHus. B
JIEACTBUTEIBHOCTH K€ OXpaHa OOIIECTBEHHOTO MOPsAKA BO
BpEMsI MPOBEICHHS MAaCCOBBIX MEPOIIPUSTHI SIBISIETCS JIHIIb
OJTHUM M3 CpeACTB (IyTel) peanu3anuu ux oOuiel 3axauu
o obecrie4eHno o0IIECTBEHHOTO Mopsiaka. OJHAKO MMEH-
HO CJIO)KHBIE YCIIOBUSI OXpaHBI OOIIECTBEHHOTO MOPsIKa BO
BpPEMsI MAaCCOBBIX MEPONPHUATHUIH, COAEpIKAIINE TTOBBILICHHBIE
PHCKH COBEpIICHHUSI MacCOBBIX OCCIOPSIKOB, TPYIIIOBBIX U
XyJUTAaHCKHX TIpaBOHAPYLICHUH, a TakkKe 3aTpyaHSIONINe
OTIEpaTUBHOE BBISABICHUE U 3a/I€PXKAHNE IPABOHAPYILUTETICH,
HETMOCPEACTBEHHO HYXJAIOTCS B MPHUBJICYCHUH Mpodeccro-
HAJILHO TIOJATOTOBJICHHBIX ITOIPA3JeNeHHH MWINIHAH 00mIe-
CTBEHHOH 0€30MacHOCTH 0CO00T0 Ha3HAYCHUSI.

Psin pyHKIMI criennoapasieiieHuil MUTUIMN CBSI3aH ¢ UX
3ajadell o MPOBEJCHUIO CIICHUANBHBIX (AHTUTEPPOPUCTHIEC-
CKHX) omepanuid. B 4acTHOCTH, peub HIET O ACSITECIbHOCTH
MO PO3BICKY U 3JICPIKAHUIO TTOI03PEBACMBIX, BOOPYKEHHBIX
U IpyTUX OIIACHBIX NMPECTYITHUKOB; 0CBOOOKICHHHN 3AJI0KHH-
KOB; MPEKPAICHUH TePPOPUCTHUECCKON NESATEIBHOCTH U Je-
STEIbHOCTH HE3aKOHHBIX BOCHU3UPOBAHHBIX WIJIH BOOPYKCH-
HBIX (HOPMHUPOBAHHH, OPTaHN30BAHHBIX TPYIIII U MPECTYITHBIX
opraHuzanuii Ha Teppuropuu Ykpaussl (1. 2.6 TlonoxeHus
ot 8 mas 2014 1. [8]). [logoOHas pa3BepHyTast HOpMyIHpPOBKA
JIAaHHBIX HAIpaBlICHUH NeSTETHLHOCTH MOAPA3IeIICHHIA MHJIH-
UM OOLIECTBEHHON 0€30MaCHOCTH 0CO0O0r0 Ha3HAYECHUS I10-
3BOJISIET UX PACCMATPHUBATh HE TOJIBKO KaK (DYHKI[HH, HO OJTHO-
BPEMEHHO M KaK BITOJHE KOHKPETHBIEC TIOJIHOMOYHS CIEHIIO-
Jpa3aeNeHnil MIJIULNH.

DddexruBHas (MonHasA, onepaTUBHAs, ¢ MHUHHMaJbHbI-
MU TIOTEPSIMH) HEHTpanu3alysi BOOPY)KEHHBIX M OMACHBIX
NPECTYNHUKOB M WX MHPECTYHNHBIX (OPMUPOBAHUI MOXKET
OCYILECTBISATHCS TOIBKO KBATH(DUIUPOBAHHBIME ITPABOOXPaA-
HUTEJIBHBIMU CTPYKTYPaMH, OJHHMHU M3 KOTOPBIX U SIBIISIFOT-
Csl TOAPA3/ICIICHUS] MIJIMIIMK OOIIECTBEHHOH 0€30MacHOCTH
ocoboro HazHadeHus. CrenuduKa ux ASSITETbHOCTUH MPOSIB-
JISIeTCSl He TOJBKO B TIOBBIIIEHHON ONMACHOCTH MPECTYITHUKOB
Y IPUMEHEHUU UMU U [IPABOOXPAHUTEISIMU PA3IMYHOTO OpY-
JKHsl (B TOM 4HCIIe BOCHHOW TEXHUKH), @ U B BAXHOCTH CJa-
JKEHHOCTHU JEHCTBHU MOApa3/esIeHIi MUIIMIMNA OOIIeCTBEeH-
HOM 0e30macHOCTH 0CO0Or0 Ha3HAYCHHUs C JPYTMMHU IMPaBO-
OXPaHHUTENLHBIMHU OPTaHAMHU U TTOJPA3/ICICHUSIMH.

OtmeruM, uto 4. 1 c1. 7 3akoHa YkpauHbl «O MUATUITAN
ot 20 nexabpst 1990 r. Ne 565-XII [9] npenycMOTpeHO BBI-
MOJHEHUE OpraHaMH BHYTPEHHUX el aJIMUHHUCTPATHBHOM,
NPOQHUIAKTHIECKONW, OIEePaTHBHO-PO3BICKHON, YTrOJOBHO-
MPOLECCYATbHOMN, HCIIOMHUTEILHOW U OXPAHHOU (YHKIIHH.

CormacHo IeNT U OpTaHUu3alMY MOPa3ACeICHUN MUTUITHN
o0IIeCTBEHHOH 0€30MaCHOCTH 0CO00Tr0 Ha3HAYECHWsT HHUMHU
HETIOCPEACTBCHHO OCYIIECTBISCTCS aIMHHUCTPATUBHAs U
npoduiaakrudyeckas GyHKIUN. AIMUHUCTPATUBHAS (DYHKIUSL
UMEeT YIpaBICHUECKUI, HCIIOIHUTEIEHO-PACTIOPIIUTENb-
HBII ¥ TIOJ3aKOHHBIM XapakTep U MPEeKIe BCEro MPOSBIISIET-
cs1 B 00CCIEUEHUH CIENNOAPA3ACICHUIMI MUK (B TOM
qyciie MyTeM NPHUMEHEHUsI Mep TOCYIapCTBEHHOTO MPUHYX-
JICHUs) COOJIOICHUS MTPABOBBIX MPEINUCAHUI 10 BOIPOCaM
OOILIECTBEHHOTO TOpsJKa U OOIIECTBEHHOH 0e30MacHOCTH,
IpeKpamieHus MpaBoOHApYLIEeHUH B 3Toil ctepe. B cBoro
odyepens, npopuiakTHyeckass (QYHKIUS JIOTHYHO CBOAUTCS
K MPEJOTBPAIICHHIO CIEIITONPA3ICICHUSIMA MUIJIHIINN Pa3-
HOOOpPAa3HBIX NPaBOHAPYIICHWI, a TakkKe B OIpeNeIeHHOI
CTENEHH BBIABICHUIO U YCTPAHCHUIO UX NPUYMH U YCIOBHH.
Kpome TOro, Hapsay ¢ agMHHUCTPATUBHON U MPOQHIAKTH-
uyeckoi GyHkiusamu C.A. [llaTpaBa Kk 0OLIMM HarpaBICHUSM
JeSITeIbHOCTH CIELUAIBHBIX MOAPA3ACICHUIl MUINLIUH OT-
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HOCHUT €Ile U ONepaTUBHO-PO3bICKHBIE U oxpaHHbIe [12]. Ilo
HalleMy MHEHHUIO, TIOAPA3/IeNIeHUs] MIJIMIIUN OOLIECTBEHHON
Oe3omacHOCTH 0co0OT0 Ha3HAYEeHWs, 0OecIedrBasl OXpaHy U
noAJiepKanue OOIIECTBEHHOTO MOPSAKA, HE OCYIIECTBISIOT
CcOOCTBEHHO OXpaHHYIO (DYyHKIMIO, YTO Ha JOTOBOPHBIX Ha-
Yaax BBIIOIHACTCS JPYTUM CHENUATBHBIM TTOIpa3elIeHIEM
MWK OXpaHbl « TUTam».

Heckonbko HEOJHO3HAYHBIM SIBIISIETCS BOTIPOC OCYILECT-
BJICHUS TIOIPA3JeNCHUsIMH MHJIHLIUK OOLIECTBEHHOH 0e3-
OMacHOCTH 0CO0Or0 Ha3HAYEHHs OIEePaTUBHO-PO3BICKHOM
¢ysakuuu. C 0JHOW CTOPOHBI, B KOMITETEHIIMIO TAHHBIX CIICI-
MOApa3IeIeHU MUJIUIIMUA OTHOCHTCSI PO3BICK U 3a/iepiKaHne
IIPECTYITHUKOB, OCBOOOX/IEHHE 3AJI0KHUKOB M HEHTpannsa-
LUsl HE3aKOHHBIX BOOPY)KEHHBIX (POPMHPOBAHM, OCYIIECT-
BJIGHUE YEero, OYeBHIIHO, MOXKET OBITH CBS3aHO C COOTBET-
CTBYIOIMMH OIIE€PATHBHO-PO3BICKHBIMU MeponpusitusimMu. C
JIpyroil cTopoHsbl, cT. 5 npoduiabHOro 3akoHa YKpauHbl OT
18 deBpans 1992 . Ne 2135-XII He oTHOCHUT JIFOOBIC TTO/IPA3-
JIeNICHUsST MMJIMLIUU OOIIEeCTBEHHONW O€30MacHOCTH B YHCIO
CyObEKTOB ONEPaTHBHO-PO3BICKHON JIEATEIBHOCTH U COIEp-
JKUT 3alpeT TMPOBEICHUS] ONEePATHBHO-PO3BICKHON IesTeNb-
HOCTH NIPSIMO 3aKOHOJATEIbHO HEOMPEAETICHHBIMH ITPABOOX-
PaHUTENLHBIMU MOJPA3ICTCHUSIMH.

B HayuHOI1 nmuTEpaType TOMHMO OCHOBHBIX (DYHKIHH MH-
JUIUK OOIIECTBEHHOM 0€30MacHOCTH TaKXKe IMpeaiaraercs
BBIJICIISATH €llle U X 00ecreunTe bHbIe QYHKIUN 1 (yHKIIUU
obmiero pykososctia [13, ¢. 18]. C BaKHOCTBIO JaHHBIX Ha-
IIPaBJICHUH NesITeNbHOCTH (MPEeayCMaTPUBAIOIINX CO3aHNe
HaJJIeXKAIUX OpPTraHU3allMOHHBIX, HH(OPMAIMOHHO-aHAIH-
THYECKHX, KaJIpOBBIX, MaTepHaIbHO-OUHAHCOBBIX U IPYTHX
ycnoBui) st 3pGEeKTUBHOTO, ONEPATHBHOTO M CIIAXKEHHOTO
(YHKIMOHUPOBAHUS IOJAPA3JEICHUNH MWIALIUU OOIIECTBEH-
HOW 0e30MacHOCTH 0CO0Oro Ha3HaueHHs OECCIIOPHO CIemy-
€T comIacuThbes. Takke HaHHBbIE CIECLUaIbHBIC MOApa3/ene-
HUS MMJIUIMHM OCYIIECTBISIOT W TPAJAUIMOHHBIE Oa30BBIC
(GYHKIMH OpPTaHOB TOCYIapCTBEHHOH BIACTH, K KOTOPBIM
B.b. ABepbsiHOB OTHOCHUT «IPOTHO3UPOBAHUE, MIAHUPOBA-
HUE, OpraHu3allfio, YNpaBJICHUE, PETyIUpOBaHHUE, KOOPAH-
Haluioo, ydet, KoHTpoib» [14, c. 110]. Onnako, mo Hamemy
MHEHHIO, PYKOBOACTBO, OpraHu3alys U oOecredyeHue aes-
TEJIBHOCTU IOJPA3/EICHUH MUIMIMKA OOIECTBEHHOU 0e3-
OITaCHOCTH 0CO0O0Tr0 Ha3HAYEHHsI UMEIOT NMPEHMYIIeCTBEHHO
BHYTPEHHHUH XapakTep W BHICTYNAIOT HE CTOJBKO CaMOCTOSI-
TeNbHBIMU (YHKIUSIMHU, KaK HEOOXOJUMOH COIyTCTBYIOLICH
COCTaBIIAIONICH UX NEATEIHLHOCTH 110 PeaTn3aluil OCHOBHBIX
3aJ1ad U QyHKIUH.

BbiBoasbl. Takum 06pas3om, 3a1a4u 1 GYHKLIUHU SBISIOTCS
OJHMMHU U3 IIIaBHBIX aCIIEKTOB CTAaTyCca MOAPa3IeIeHII MUIIH-
MM 00IIECTBEHHOM 0€30MacHOCTH 0CO00r0 Ha3HAYEHHS, KO-
TOPBIC ONPEACISIOT 1IeJIH, OOIYI0 HANPaBIEHHOCTh U OCHOB-
HBbIE HaIpaBICHUS UX JIEATEIBHOCTH IO NPEIyNpPekISHHIO,
BBIBJICHUIO W IIPEKPALICHHUIO MPABOHAPYIICHUH, OXpaHbI
OOILIIECTBEHHOTO TMOPsiIKa BO BpeMsl MPOBEICHUS MacCOBBIX
MEpOIPHUATUH, HEUTpalu3alul BOOPYKEHHBIX M OMACHBIX
IIPECTYIHHUKOB U UX MIPECTYIHBIX (opMupoBanuil. s pauu-
OHAJILHOW OpraHu3anuu 1 3PQPEeKTUBHOTO (YHKIHOHHPOBA-
HUS TOJpa3AeIeHuil MITHIUH O0IIECTBEHHOW 0€3011acHOCTH
0c000ro Ha3HAUEHUS CYIIECTBEHHOE 3HAUYCHHUE MPUOOpeTaeT
[OCJIe0BAaTEIbHOE, COIVIACOBAHHOE U JleTallbHOE IIpaBO-
BOE BBIp@XKEHHUE HMX IieJied, 3a1a4, QyHKIUI U MOTHOMOYNI
C y4eTOM IIPUPOABI JaHHBIX CIIELIOAPA3ICICHIH MUINIHH,
BO3MOXHOCTEH oOecrieueHus: uX JesTeIbHOCTH U PeasbHbIX
NOTPeOHOCTE B pealu3alyy MPaBOOXPAHUTEIBHON (YyHK-
LIUH TOCYIapCTBa.
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®I3UYHI OCOBMU SIK CYB’EKTHU AJIMIHICTPATUBHOI BIAMOBIJAJBHOCTI
3A ITIOPYHWIEHHSA 3AKOHOJJABCTBA
ITPO BAHKH TA BAHKIBCBKY AIAJIBHICTD

Cepriit HAIOBKO,
3100yBay Kadeapu Jep>KaBHO-IIPABOBHUX JUCIUILTIH OPHIMIHOTO (aKyIbTeTy
XapKiBChKOTO HallioOHANBHOTO yHiBepcuTeTy iMeHi B.H. Kapasina

SUMMARY

The scientific article is devoted to research and the characteristic of concept of “natural person” as subject of administrative
responsibility for violation of the legislation on banks and bank activity. Taking into account the last scientific researches and
the current legislation of Ukraine the analysis of the conceptual and categorial device becomes, types of the natural persons who
are subjects of administrative responsibility for violation of the legislation on banks and bank activity taking into account their
special administrative legal statuses are allocated and also differentiation between concepts “place-holder” and “service person”
as special subjects of administrative responsibility is carried out. The author offers definition of concept of “natural persons”, also
the conclusion about need of modification of the existing administrative legislation of Ukraine is drawn.

Key words: natural person, subject of administrative responsibility, legislation on banks and bank activity, place-holder,
service person.

AHOTALIS

CrarTd NpUCBSUCHA [OCHIIPKEHHIO Ta XapaKTepUCTUll HOHATT «(i3uuHOi ocoOu» sK Cy0’ekTa aJMiHICTpaTUBHOL
BIJIMIOBIAJILHOCTI 3a TMOPYIICHHS 3aKOHOMABCTBA NMPO OaHKKW Ta OAHKIBCHKY MISUIBHICTB. 3 ypaxyBaHHSM OCTaHHIX HayKoO-
BUX JIOCIII/PKEHb Ta YWHHOTO 3aKOHOAABCTBA YKpaiHM MPOBEJICHO aHAJIi3 MOHATIHHO-KaTEeropiallbHOrO amnapary, BHOKPEMJICHO
pi3HOMaHITHI BUIK (i3UIHUX 0CI0, SKi € Cy0’ eKTaMK aIMiHICTPATHUBHOT BiAMOBIIaJIBHOCTI 3a MOPYIICHHS 3aKOHOJABCTBA PO OaH-
KM Ta OaHKIBCHKY JiSTBHICTh 3 YPaxyBaHHSM iX CHeliabHUX aJIMIHICTPATUBHO-TIPABOBUX CTATYCIB, @ TAKOK MPOBOAUTHCS PO3ME-
JKYBAHHS MIXK IOHATTSAME «IIOCAJ0BOI» Ta «CIy:k00BOi 0cOOM» K CHeLialbHUX Cy0’ €KTIB aAMiHICTPAaTUBHOI BiANOBIAAIBLHOCTI.
ABTOPOM MPOTMOHYETHCSI BU3HAUCHHSI MTOHATTS «(I3UYHUX OCI0», a TAKOK POOUTHCSI BHCHOBOK MPO HEOOXIHICTh BHECCHHS 3MiH

J10 YUHHOT'O a)IMiHiCTpaTI/IBHOFO 3aKOHO/1aBCTBa chpau-m

KirouoBi cioBa: ¢izuuna ocoba, cy0’eKT aJMIHICTPATHBHOI BiIOBIAAIBLHOCTI, 3aKOHOJABCTBO MPO OaHKHU Ta OAHKIBCHKY

JUSUTBHICTB, TIOCaZ0Ba 0c00a, ciry)00Ba ocoda.

HOCTaHOBKa npooJjemu. ITuranus, nos’s3ai i3 npu-
TATHEHHSM 10 aJMIiHICTPAaTHBHOI BiAIOBINAIBHOCTI
3a TMOPYIICHHS 3aKOHOAABCTBA MPO OaHKM Ta OaHKIBCHKY
JUsUTBHICTD, HaOyBalOTh yce O1bLIO0T aKTyaJIbHOCTI 3 PO3BHUT-
KOM PUHKOBUIX BiJHOCHH yCEpEIHHI JIep:KaBH, a TAKOXK IIHPO-
KHM PO3BUTKOM OaHKIBCHKOI c(epu Ta HajaHHS OaHKIBCHKHX
HOCJIYT. TIPOTE MPOOIEMH, 110 BUHUKAIOTh MiJl YaC BU3HAYCH-
HS CyO’€KTIB aJMIHICTpaTUBHUX IIPAaBONOPYLIEHb, 3aIHIIa-
FOThCSI aKTyaJIbHUMH BHACIIIOK HEIOCTATHBOI KIIBKOCTI SIK
HAayKOBHUX 3700YyTKiB, TaKk i HasiBHOCTI IIPOTaJUH Y YMHHOMY
3aKOHOJABCTB1 YKpaiHU.

[MousTTs (Hi3MUHOT 0COOM B HAyIll aJAMIHICTPATUBHOTO ITpa-
Ba 3aJMINAETHCS HE 30BCIM OOIPYHTOBAaHUM Ta BU3HAYCHHM.
30Kpema, JOCIIKEHHIO aJMIHICTPaTHBHOI BiAIIOBITAIBHOCTI
(disnuHuX 0ci0 OyJ0 NPUCBSYCHO HHU3KY HAYKOBHX TMpallb,
ne cy0’exTamu aIMiHICTPaTUBHOI BiIIOB1aIbHOCTI
Jpocnikysamics sk (isuuni ocobu 3aranom (€.C. I'epacu-
menko, O.B. I’suenko, M.A. I'pubanoBa), Tak i OKpemi Ix
Kareropii: kepiBHuku nianpuemcts (JI.€. Kucins, O.M. Oxort-
HikoBa), mocanoBi ocobom (ILM. bimii, A.C. Bacwibes,
C.B. Bamenko, J[.O. 3amnemmnikoB, M.C. CryneHkina),
nignpuemi (A.C. Bacuibes, €.B. loain, B.M. TymanoB), npo-
T€ 0COOIMUBOCTI IPABOBOIO CTATyCy (hi3UUHUX OCI0 5K CyO’€KTiB
aJIMIHICTPATHBHOT BiMOBIIAJILHOCTI 3 MOPYIICHHS 3aKOHO/IaB-
CTBa MPO OaHKM Ta OAHKIBCHKY IiSUIbHICTH HAYKOBLSIMH HE PO3-
IIAAIUCS, 110 3PELUTOI0 HEraTUBHO BioOpa3suiIoch Ha MpoLect
HAyKOBOTO JIOCITI/DKEHHS BKa3aHOI mpoOiematuku. BiacyTHiMu
€ TAKO)K KOMIUIEKCHI JIOCJIiKEHHS 3 NIPUBOLY BU3HAYECHHS THX
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Kareropiif ¢ism4HMX 0ci0, sAKi MUIAraloTh aAMIiHICTPATUBHIN
BIJIMOBITAJILHOCTI 32 TOPYIICHHS 3aKOHOIABCTBA MPO OaHKU
Ta OAHKIBCHKY JisUIbHICT, HE3 SCOBAHUMHM 3AJIMILIAKOTHCS IH-
TaHHA iX IPABOBOTO CTAarycy, IO TaK YM iHAKIIE BIUIMBAE Ha
MOXKIIMBICTh HAKJIaICHHS aJMiHICTPAaTHBHUX CTSTHEHbB Y KOXKHO-
My KOHKPETHOMY BHIIAJIKY.

Ot1xe, METOI0 CTATTi € BH3HAUCHHS IIPABOBOTO CTaTy-
Ccy Cy0’€KTIB aJMiHICTPAaTHBHOI BIJMOBIJAILHOCTI 3a IMOPY-
IIIEHHS 3aKOHOJABCTBA PO OaHKHM Ta OaHKIBCHKY AisIbHICTB,
JIOCITUKCHHST Ta BHOKPEMIICHHS THX 0Ci0, SKi MOXYTH OyTH
cy0’ekTaMM  aIMIHICTpaTUBHHX IPABOMOPYIICHb, a Ta-
KOXK Ii3HaHHS KOXHOI oOKpemoi Kareropii ¢isuunux ocid
i3 METOI0 JOCHIJUKCHHS MOXJIMBOCTI iX HPHTATHEHHS JIO
aJIMiHICTPATUBHOI BiIIOBIAAILHOCTI.

Bukjan ocHoBHoro Mmarepiaiy. Anani3 crareii Koxek-
cy YKpalHH TIpO aIMIHICTpaTHBHI NPaBOIOPYIICHHS (mayi —
KVYnAIT) nae MOXIMBICTh BHOKPEMUTH TaKi KaTeropii cy0’eKTiB
aJMIHICTPAaTUBHOI ~ BINNOBIJAJIBHOCTI, SAKi MOXYTb OyTu
HOPHUTATHYTI 10 aAMIHICTPaTHBHOI BiAIOBITANBHOCTI 3a HOPY-
IIICHHSI 3aKOHOJIABCTBA PO OAHKK Ta OAHKIBCHKY JisUTBHICTB:

1. ®izuuHa ocyaHa ocoba, sKa Ha MOMEHT BYMHEHHS
aIIMIHICTPAaTHBHOTO NPABOIIOPYIIEHHS H0CAIIa 16-TH Pi9HOTO
BiKy (CT. cT. 162, 163-12, 164, 166-7 KYnAII).

2. I'pomagsnu VYkpaiHu, siKi NOCTIIHO IIPOXMBAIOTh Ha
TepuTopil YKpaiHHU, y TOMY YHCHi Ti IPOMAJISHH, SKi THMYAcO-
BO 1epeOyBaroTh 3a KOPAOHOM (CT. cT. 162-2, 163-12 KYnAII).

3. I'pomansiuu — Cy0’€KTH MiJIPUEMHUIBKOI AiSTIBHOCTI
(ct. 162-2 KYHAII).
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4. Tlocanosi ocobu (ct. 163-12 KYnAII); nocanosi oco-
O0u OaHkiBcbkHX ycraHOB (cT. 163-14, 166-5, 166-8, 166-20
KVYnAIl); nocamoBi ocobu emiteHTa IiHHKUX nanepis (cT. 163
KVYnAIl); mnocanoBi ocobu LleHTpanmbHOro Jemno3urapito
niHHUX nanepiB, HamionansHoro Oanky VYkpainu, a Ta-
KoK gero3utapHoi ycraHoBu (ct. 163-10 KYnAIl), a takox
mocaJioBi 0coou HeOaHKIBCHKOT (PiHAHCOBOI yCTAaHOBH, IO MAE
ninensito HanionansHoro 6anky Ykpainu (ct. 163-13 KYnAIl).

5. Cnyx00Bi 0cO0M TIINPUEMCTBA, YCTAHOBH UM
opranizaniii, He3aJuexHO Bij popmu BiaacHocTi (cT. 162-1 KY-
nAIl); cay:x00Bi1 0coOU MiANPUEMCTB, YCTAaHOB, OpraHizalii,
SIKI € BIATOBIIATBHUMHE 32 JOJCPIKAHHAM TOPSIKY BIAKPUTTS
Ta/a00 BUKOPUCTAHHS BAJKOTHUX PaxXyHKIiB FOPHUIMYHHUX OCI0 3a
MexxaMu Ykpainu (cr. 162-2 KYnAII).

6. Ocobu, sKi 3AIHCHIOITH TOCIIOAAPCHKY MisUTbHICTH 03
CTBOpEHHS ropunu4Hoi ocodu (cr. 163-12 KVnAIl); oco-
0u, sIKi 311HCHIOIOTH T'OCHOAAPCHKY JISUIBHICTH 0€3 CTBOPEH-
HSl IOPUAMYHOI OCOOM, Ha SIKMX MOKJIAZEHO 3a0e3leueHHs
MMOBEPHEHHS 3-32 KOPJOHY BaJFOTHOI BHUPYYKH abO I1HIIUX
MarepiainbHUX HiHHOcTel (cT. 162-1 KYnAIT).

7. Ocobu, 1o Mi0Th 3a JOPYYCHHSIM CIY)O00BHX OCIO
MiANPUEMCTB, YCTaHOB, OpraHi3aiii, sSKi € BiINOBiIaIbHUMU
3a JIOIepKaHHAM TOPSAKY BIIKPUTTS Ta/ab0 BUKOPHCTAHHS
BaJIOTHUX PaxyHKIB IOPUIUIHHX 0Ci0 32 MexaMu YKpaiHu (CT.
162-2 KYnAII).

8. BracHukM eMiTeHTa LIHHUX IaNepiB Ta YIOBHOBAXEHI
HUM ocobu (ct. 163 KYnAIT) [1].

UuHHE aJIMIHICTpAaTUBHE 3aKOHOAABCTBO HE MICTHTh BH3-
HAUEeHHS TMOHSTTS «Cy0’€KTa aJAMiHICTPATUBHOTO IPABOIIOPY-
HICHHS» 1 TAKOTO TEpMiHy He BxkmuBae [2, c. 343]. 3pemiroro,
3HAYHa KUIBKICTh HAyKOBUX Ipallb NPUCBSYEHA BH3HAUCH-
HIO Ccy0’ekTa aJMIHICTPaTUBHOIO IPAaBOIOPYIIEHHS 3ara-
JIOM, TOOTO CTBOPEHHIO €IMHOTO IOHSTTS T4 BUOKPEMIICHHS
Horo cyTtreBux o3Hak. 3okpema, JI.B. Komamp BBaxae, 1o
Cy0’€KTOM IIPOTHUIIPABHOTO JIISTHHSI, & OTKE, aMIHICTpaTHBHOT
BINOBiaIbHOCTI, € (i3nyHa ocoda — JrOAMHA B CTaHI
nie3narHocti i ocynHocti [3, c. 211]. Ha nymxy A.T. Kowm-
310K, Cy0’€KT aIMiHICTPaTUBHOIO IPAaBOIOPYLIEHHS — (pi3udHa
ocynHa oco0a, sKa Jocsriia Ha MOMEHT YYMHEHHS IPOCTYII-
Ky BiKy, 3 SIKOTO HAacTa€ aJMIiHICTpaTHMBHA BiJIIOBIJaJIbHICTh
[4, c. 78]. B.B. 3yil crBepmxye, 1O Cy0’ €KTOM
aJIMIHICTPATHBHOTO TPOCTYIIKY BHU3HAYAE€THCS (Pi3HUHA OCO-
0a, ska JocAIIa Ha MOMEHT BUMHEHHS aJMiHICTPaTHBHOTO
IpaBoHOpyLIeHHs 16-piuHoro Biky [5, ¢. 520]. B.b. Aep’siHOB
CTBEPIKYE, IO CyO’€KTaMM aIMIiHICTPaTHBHOTO IIPOCTYII-
Ky € ocyaHi ¢i3u4Hi OCOOHM, SIKHM Ha MOMEHT YYWHCHHS
a/IMIHICTPaTUBHOIO IIPAaBONOPYLIEHHS BUIIOBHUIOCH 16 poKiB
[6, c. 584]. JI.B. KoBasib BBaxae, 1110 cy0’€KTOM MPOTHIIPAB-
HOTO JiSIHHS, a OT)Ke, aJMiHICTPATUBHOI BiANOBIIAIBHOCTI, €
¢iznyHa ocoba — JIOAMHA Yy CTaHi JI€31aTHOCTI 1 OCYIHOCTI
[7, c. 136]. €.C. T'epacuMeHKO BKa3yBaB, IO «3 aHAII3y sK
BaranpHoi, Tak i OcobmuBoi yactnan KYnAIl BummBae, mo
3aKOH HOAUIAE CyO’€KTIB aJMIHICTPaTUBHUX IPOCTYIIKIB Ha
POMAJISIH Ta MOCa0BUX 0cio» [8, c. 42].

Binpuricte  MO3MIIH  HAayKOBILIB 3BOJAMTBCS IO  TOTO,
mo Ccy0’€KTOM  aJMIHICTpaTHBHOI  BiJIOBIJAJILHOCTI, a
OTXKE, CyO’€KTOM  aJMIHICTPAaTUBHOTO  IPaBOIOPYIICH-
Hf, € (isuyHa ocygHa oco0a, sKa Ha MOMEHT Y4YMHCH-
HS aIMIiHICTPaTHBHOTO IPABOMOPYIICHHS JOCsAIIa BIiKY, 3
SIKOTO HACTa€  aJMIHICTpaTHBHA BIAMOBIAANBHICTE. [IpoTe
niarpumyemo aymky O.J1. UepHenpkoro, skuil BBaXae, M0
cy0’€KTOM aIMIHICTPATUBHOI BiJNOBINAIBHOCTI € 0cola, siKa
Mae BCl O3HaKM Cy0’€KTa aJMIHICTPATUBHOIO IPABOIOPY-
LIEHHS Ta JO SIKOI 3aCTOCOBYETHCS OIHE 3 AAMIHICTPATUBHHUX
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CTArHeHb a00 OJMH i3 3aXOMiB BIUIMBY. BiImoBigHO, TepMiH
«Cy0’€KT aAMIHICTPATUBHOI BIJNOBIIAIBHOCTI» € IIMPIIUM 3a
3MICTOM, HIX «Cy0’€KT aIMiHICTPATHBHOTO TPABOTIOPYIIICHHSD),
OCKiUIbKM 0c00a, siIka BUMHWIIA aJMIHICTpPAaTHBHE MPaBOIOPY-
[IEHHS 33 MEBHUX OOCTaBUH, MOXe OyTH 1 HE MPUTATHEHA JI0
aJIMIHICTpaTHBHOT BiINoBiKanbHOCTI [9, . 205]. Takum YyuHOM,
MOXKHA CTBEPDKYBATH, 110 HE3HAYHA KUIBKICTh (I3MUHHUX OCi0
nijyisirae aAMiHICTPAaTUBHINA BiJIIOBIAJIBHOCTI 3a MOPYIICHHS
3aKOHOJ/IABCTBA MPO OaHKKM Ta OAHKIBCHKY JisUTBHICTD JIMIIC 3a
HAsBHOCTI OJHi€] €IMHOI YMOBHU — JIOCSATHEHHS HA MOMEHT y4H-
HEHHsI IPOCTYIIKY MIICTHAAIATAPIYHOTO BiKY, IPH YOMY TaKe 10-
JIOXKCHHSI € 3arajIbHUM JJIs OLTBIIOCTI aJIMIHICTPATUBHHX TPABO-
MOPYIICHb 1 3HANWILIO cBOE 3akpimieHHs B cT. 12 KYnAll, sika
3a3Hayae BIK, MICI JOCSATHEHHS SIKOTO HACTA€ a/IMiHICTpaTHBHA
BIJIMOBIIAJIbHICTh, TIPOTE JOCSTHEHHS 3a3HAYCHOTO BIKY HE
O3Hauae, 1Mo 0coda Ha MOMEHT BYMHEHHSI aMiHICTPATHBHOTO
MIPOCTYIKY MOIVIA YCBIJOMIIIOBATH 3HA4YEHHS CBOIX JIiif Ta Ke-
pyBaTH HEMH, Yy 3B’SI3KY i3 YMM BHIULIETHCS 1€ OHA yMOBA —
OCYIHICTh 0COOM Ha MOMEHT BUMHEHHS IPABOIIOPYILICHHS.

AJMiHICTpaTHBHE 3aKOHOJABCTBO HE MICTUTh BU3HAYCH-
Hsl TOHATTS «OCyaHOCTI», mpote B cT. 20 KYnAIl BusHaue-
HO, 110 HEOCYJHICTh — II¢ TIEBHUH CTaH, IiJ| 4aC BYMHCHHS
IIPOTUIIPABHOI Aii U Oe3isUILHOCTI, 32 SIKOro 0coba He MOor-
Jla YCBIZIOMJTIOBaTH CBOi ii a00 KepyBaTH HUMH BHACIIIOK
XpOHIYHOT ~AYIIEBHOI XBOPOOM, THMYAacOBOTO pO3Jaay
JYUIEBHOI JiSUIBHOCTI, cTab0yMCTBa YH 1HIIOTO XBOPOOIUBOTO
crany. TakuM YMHOM, IOHSTTSI OCYIHICTb — II€ TICUXIYHUH CTaH,
3a IKOro 0co0a I1iJT 4ac BYMHEHHSI aJIMiHICTPAaTMBHOTO PABOIIO-
PYLICHHS YCBiIOMJIIOBaJIa 3HAUEHHS CBOIX A1 (0e3/1iIbHOCTI)
Ta KepyBaja HUMHU. Sk 3a3Haqae [.B. denopyak, BU3HAUCHHS
MUTAHHS TPO OCY/IHICTh BUHHUKAE JIMIIC TOJI, KOJH ICHYIOTh
[IEBHI CYMHIBU LI0JI0 340POB’sl 0COOU, @ TAKOXK Y pa3i BUMHEH-
Hs 0Cc00010 TipaBoropyiieHHs. Ha HeoOXigHICTh BUPILICHHS
NUTAaHHSA OPO OCYAHICTH OCOOM BIIMBA€ TOH YMHHUK, IO
OCY/HICTB € NEepeayMOBOIO BHHH, a 0e3 J0BEJICHHS BUHU He-
MOYJIMBO MPUTATHYTH (Qi3W4Hy 0COOy /0 aaMiHICTpaTHBHOT
BignmoBimameHOCTI [10, c. 62-65]. JliticHo, 3a HasSBHOCTI
OKpEMHX O3HAaK CYO €KT YIOBHOBKCHHMH PO3IVISNATH CIIpa-
By NpO aAMiHICTpaTHBHE NPaBONOPYLIEHHS, 3000B’s3aHHI
MEPEBIPUTH Ta HAJATH MPABOBY OIIHKY 3aTHOCTI OCOOM IIiJ
Yac YYMHEHHsI aJIMiHICTPAaTUBHOTO TPABOMOPYIICHHSI KepyBa-
TH CBOIMH JiSIMHM Ta YCBIJOMJIIOBATH 1X 3HAYEHHS, OCKLIBKU
HEOCY/IHICTh 0COOM € OCOOJIMBOIO IiJICTABOK) 3BUTLHEHHS
OCTaHHbBOI BiJI aJIMIHICTPAaTUBHOI BiANOBI1aIbHOCTI.

TakuM unHOM, (i3ndHa 0c00a MOXKE BUCTYIIATH CYO €KTOM
aJIMIHICTPATUBHOI BiJMOBIJAILHOCTI 32 MOPYIICHHS 3aKOHO-
JaBCTBa IO OaHKU Ta OAHKIBCHKY IISUIBHICTb 3@ HAsBHOCTI
JIBOX O3HAK: MepIa — JOCSITHEHHs 0CO00I0 Ha MOMEHT yYHHEH-
HS1 a/IMIHICTPATUBHOTO MPOCTYIKY 16-TH PIYHOTO BiKy; Ipyra—
OCYIHICTh 0COOH, SIKa MOJIATaE B MOMKJIMBOCTI YCBIIOMITIOBaTH
3HAYEHHS CBOIX Aill Ta KepyBaTH HAMH.

IIpore OinbUIICTh aJMIHICTPATUBHUX MPOCTYIKIB, 10
BUMHSIOTHCS (DI3MYHUMH 0CO0aMH, BHMAarae BiJl OCTaHHBOI
HasBHOCTI ¥ IHIIMX O3HAK, 30KpeMa 3aliMaHHS KOHKPETHOI
nocaau (Ciy:x00BI 0coOM, Ha SKHX TIOKJIaJCHO BUKOHAH-
Hs CHeuiajgbHUX (QYHKIIH; [MocasoBi 0coOW MiANPHEMCTB,
YCTaHOB, OpraHizailiif), a TaKoX 3IIHCHEHHS OKPEeMOro
BUY JUSUIBHOCTI (0COOM, SIKi 3MIIHCHIOIOTH TOCIOAAPCHKY YU
MiNPUEMHUIIBKY JisTIbHICTB; 0COOM, Ha SIKMX MOKJIAJEHO
00OB’SI30K IIOAO TOBEPHEHHS 3-32 KOPAOHY BAaJIOTHOI BH-
pyyku abo IHIIMX MarepialbHUX I[IHHOCTEH, BIAKPUTTSA Ta/
a00 BUKOPHUCTaHHS BaJIOTHUX PaxXyHKIB IOPUIMYHUX 0Ci0),
IO JI03BOJISIE CTBEPIUKYBAaTH IPO ICHYBaHHS crenudidHoro
cy0’€KTa aIMIHICTPATHUBHOT BIAMOBIIaIBHOCTI — CTELIATBHOTO.
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BBaxkaemo, 110 11 BHU3HAYCHHS TOHATTS «CHEI[ialbHHI
cy0’€KT» BHHHUKA€ HEOOXIJHICTh JOCIHI/DKEHHS 3arajbHOTrO
MOHSTTS, 30KpeMa «dizuuHa ocoba». Ha »xanp, unHHE 3a-
KOHOJIAaBCTBO y cdepi aaAMiHICTPATHBHUX TPABOINOPYIICHb
HE MICTUTHh BHM3HAYEHHs MOHATTS «(i3n4yHa 0coba», a TOMy
BUHHKAE HEOOX1THICTh MOIIYKY KOHLETITYaJIbHUX Ta TEOPETHI-
HUX JOCHiKECHb.

M., Cunop 3a3Hauae: «lOpunuuna Hayka B CydacHHH
nepiof <...> copmyioBana J0CHTh 3p0O3yMisly KOHIICIIIiO, a
came 10 (izuyHHX 0ci0 <...> HaJeKaThb TPOMAISIHU YKpaiHH,
iHO3eMLi Ta ocobu Oe3 rpoMaisHCTBA. Takuil nocTynar € He-
MOXUTHUM, 1 BIH MiATPUMYETHCS OIUIBIIICTIO BITYU3HIHHX
BUCHHUX-aaMiHicTpaTuBicTiBy [11, ¢. 276]. IlinTBepmKeHHAM
IOMY € TBEP/KCHHsS BIJIOMOTO YKpPAiHCHKOTO BUYCHO-
ro B.b. ABep’siHOBa, sikuii Buailisie cepen (isMuHHX 0Ci0
TPU BUIM CYO €KTIB aJMIHICTPaTMBHOIO TpaBa: TPOMAISHU
VYkpainu, iHo3emui Ta ocodu 6e3 rpomansHcTBa [6]. Llinkom
MIOTOKYEMOCS 3 BU3HAYCHUMH IMO3UIISIMU Ta BBAXKAEMO, IO
MOHATTS (i3u4Ha ocoba 3a CBOIM 3MICTOM BKJIKOYA€ HU3KY
KaTeropii: rpoMajisiHy, IHO3eMIII Ta 0coOu 6e3 rpoMaJITHCTBA,
KOXKHA 3 SIKUX Ma€ 0COOJMBUIT IPABOBUIA CTATyC, IO BUILTUBAE
3 ii OMITHKO-TIPaBOBOI MPUPOJIH.

I'pomagsinu — ne ¢isuuni ocobu, ski mepedyBaroTb y
MOCTIHHOMY IIPAaBOBOMY 3B’SI3Ky 3 JEpIKaBOIO, TPOMaJITHAMHU
SIKOT BOHM €, 110 3HAXOJUTh CBOE BiZIOOPaKCHHS y B3a€EMHHX
mpaBax Ta 000B’s3kax. ['pomansnu Ykpainu — 1e Gpi3uuHi oco-
0w, siKi mepeOyBaloTh y MPaBOBOMY 3B’SI3Ky 3 YKpaiHOO, IO
3HaXOJMTh CBIi BUpa3 y B3a€MHHX IpaBax Ta 00OB’s3Kax.
AIMIHICTPaTUBHO-NIPABOBHUIl CTAaTyC TPOMAISHIHA 3aKPIILIIOE
o0csr 1 xapakrep Horo mpaBocy0’€KTHOCTI, TOOTO 34aTHOCTI
Maru aJMiHICTpaTHBHI MpaBa Ta 000B’S3KM (aJAMiHICTpaTHBHA
MPaBO3/IaTHICTh) Ta 3JIATHICTh 3/AIMCHIOBAaTH IOPHIUYHI
nii, chmpsMOBaHI Ha BUHWKHEHHS, 3MiHY YH TPHIHHEHHS
aJMIHICTPATUBHUX TMpaB Ta OO0OB’S3KIB (aJMiHICTpaTHBHA
JIi€3IaTHICTB ).

Jlo rpynu ocib, aaMiHICTPaTHBHO-TIPABOBHH CTATyC SIKHX
CYTTEBO BiJIPI3HSAETHCS, HAJICKAThH TaKi KaTeropii, sk iHO3eMIIi
Ta ocodu 6e3 rpomansHcTBa. 3akoH Ykpainu «IIpo npasosuit
cTaryc iHO3eMIIiB Ta 0ci0 0e3 rpoMaisTHCTBay BiJ 22 BEpecHs
2011 poky B ct. 1 3a3Hayae, 10 iHO3eMelb — Iie 0co0a, siKa
He TiepeOyBae B TPOMAJISHCTBI YKpaiHH 1 € TPOMaJSTHHHOM
(mimanum) iHIIOT fepykaBu abo aepkas, a ocoba 6e3 rpoma-
JITHCTBAa — 0c00a, sIKy JKOJIHA Jiep)KaBa, BIAMOBIIHO /IO CBO-
TO 3aKOHOJABCTBA, HE BBAXAE CBOIM TI'POMAISHHHOM, TOOTO
1HO3EMIIEM € KOKEH, XTO He € TPOMAIITHUHOM YKpaiHH, poTe
Ma€e rpoOMaISTHCTBO (ITIIJAHCTBO) 1HIIOT IepKaBH, a 0coda 6e3
IPOMa/ITHCTBA — I1e 0c00a, sIKa HE € TPOMa/ITHUHOM (ITi1aHIM)
JKOIHOI aepxkasw [12].

IIomo BuU3HAueHHS iX MPaBOBOTO CTAaTycy B Hayli
aJMIHICTPAaTUBHOIO IIpaBa iCHy€ HU3Ka CylepedHocTed. 30-
Kpema, 6araro BUCHUX BU3HAYAIOTh 1X SIK 0COONMBUX Cy0’€KTIB,
IHII — pO3MIAAAI0TE NOPsi i3 pizmuHMMHU 0cobamu. bezymos-
HO, Ii JB1 Kareropii BXOAATb OO CKJIAAy MOHATTS «(hi3uuHi
ocobm», mpore crerudika monirae B iX 0OCOOMMBHX Ipa-
Bax i 000B’s3kax. KYIAIl y ct. 16 BU3HA4MB, 110 iHO3EMII
it ocobu 0e3 rpoMajsHCTBa, sIKi NepeOyBaroTh Ha TEPUTOPIl
VYkpaiHu, MiIAraroTh aJMIHICTPATUBHIN BiIMOBITAILHOCTI
Ha 3arajbHUX MiJCTaBax i3 rpoMaasHaMu YKpainu. IIutanHs
PO BIANOBIIAJIBHICTS 3a AJAMIHICTPATHBHI IPaBONOPYIICH-
Hsl, YYUHEHI HA TepuTOpil YKpaiHU iHO3EMISIMH, SIKi 3TiIHO 13
YUHHUMH 3aKOHAMH Ta MDKHapOAHUMH JIOTOBOpaMH YKpaiHU
KOPUCTYIOTbCSL IMYHITETOM BiJ] aIMiHICTPaTUBHOI FOPUCAUKIIT
VKpaiHu, BUPIMIYIOTHCS IUITIOMATHYHUM IUIIXOM, 11€ThCS
HacamIiepes npo oci0, sKi HaJllIeHI KOHCYIbCBKUM YH M-
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IUIOMAaTHYHUM IMYHITETOM, SIKi, SIK TIPABHJIO, HE MOXYTh OyTH
cy0’€KTOM aJIMiHICTpaTUBHOI BiJIMOBIJAJILHOCTI IO HACTaHHS
NEeBHUX FOPHIMYHUX (akTiB — IM030aBIEHHS CIIELiaJIbHOTO
imyHiteTy. OT)Ke, MHUTaHHS W00 00CATY aaMiHICTPAaTHBHOT
IpaBOCY0’€KTHOCTI 1HO3eMIIIB Ta 0ci0 0e3 rpoMasiHCTBa 3BO-
JITBCSI 0 TOTO, IO BCi BOHH KOPUCTYIOTHCS PIBHUMH TIpa-
BaMH Ta HECYTh aJMIHICTPAaTHBHY BiAIMOBIJAIBHICTh HA PiBHI
3 TpoMajssHaMU YKpaiHH, a TOMY MOXYTh OyTH Cy0’e€KTaMu
aJIMIHICTPAaTUBHOI BI/MOBIAIBHOCTI 3a MOPYIICHHS 3aKOHO-
JIaBCTBa MpO OaHKHM Ta OaHKIBCBKY JisUIBHICTh, Y TOMY YHCII
3a TIOPYUICHHS TPaBWI MPO BAIOTHI OmNepaiii Ta BYMHEHHS
JiA, [0 MOJSIraloTh y MPOTHIIT THMYACOBIH ammiHicTparii
a0o nikBiganii 0aHKy, ajie BUMOTH IIOJI0 AOCSTHEHHS BiKy Ha
MOMEHT YYMHEHHs aJMiHICTPaTHBHOTO MPABOMOPYIICHHS Ta
OCYIHOCTI 32 HAX TaKOX MOIIUPIOIOTHCSL.

[ToHsaTTst cmemialbHOrO  CyO0’€KTa  aaMIHICTPAaTHBHOT
BIJINOBIJAJILHOCTI BifoOpa)kaeTbCs Kpi3b HMPU3MY O3HAK, SIKI
BKJIFOYAIOTBCSl IO CKJIagy IPAaBOMOPYIIEHb 3aKOHOAABCTBA
po O0aHku Ta OAHKIBCHKY HiSUTBHICTB, 13 YOTO BHILUIMBAE, IO
creniaabHuil cy0’€KT aAMIHICTPATUBHOIO MIPABOIOPYLIEHHS 1 €
CreliagbHUM Cy0’€KTOM aMIiHICTPATHBHOT BiIMOBIAILHOCTI.

Bepyun 10 yBarum KOHLENTyajdbHI JOCHIIKCHHS BUYCHHX-
aJMIHICTPaTUBICTIB, MOXKHa 3pOOUTU BHUCHOBOK IIpO Ipar-
HEHHSI OCTaHHIX CHCTEMaTH3yBaTH ICHYIOUHI CIIEKTp Pi3HHX
KaTeropi, 110 OXOIUIIOKOTHCS TOHATTAM  «CHEliadbHUN
Cy0’€KT aIMIHICTPAaTUBHOIO IIPABONOPYIIEHHS». Y KOXHO-
My OKPEMOMY BHUIMAJKy ISl BU3HAYEHHS NPABOBOTO CTATYCY
MIEBHOI Kareropii 0epyTbcs Hacammepen ix kimacudikyroui 03-
HaKH, MPOTe IX MpaBoOBa MPUPOJA Ta CYTHICTh 3aJIMIIAIOTHCS
103a yBarorw Ta MoTpedyloTh KOMIUIEKCHOTO Ti3HaHHA. Bpa-
XOBYIOUHM TOH (DaKT, IO aMiHICTPAaTHBHIN BiIMOBIJAILHOCTI
BJIacTUBa (opMaji3allis O3HaK CIELiaJbHUX CY0 €KTiB, aJDKe
BUKOHAHHS THX YW HIIMX (YHKLIH BXOIUTH IO IX MPaBOBO-
IO CTaTyCy Ta 3aKpIiIUICHO Ha 3aKOHOJIABUOMY PiBHI, HAsIBHICTh
BUHHU B JisIX KOHKPETHOro Cy0’ekTa, a TakoX camol il 4u
0e31isUTBHOCTI SIK TIOPYIICHHS MOKJIaJICHUX Ha HUX 000B’SI3KiB,
10 € HOPMAaTUBHO-TIPABOBUM 3aKPIMJICHHSIM Ta BU3HAYCHHSAM
KOHKPETHHUX /il 4n Oe3/1isTIbHOCTI K aJIMiHICTPAaTUBHOTO Ipa-
BOIOPYILEHHS, J03BOJISIE CTBEPIXKYBATH, IO CIEliaTbHIMHU
cy0’eKTaMM aaMIHICTPaTUBHOI BiJMOBIAAIBLHOCTI € 0CO0H,
SKi HaJAUIEHI PO3MOPSIYUMHU TIOBHOBAKCHHSMH, a TaKOX
3MIHCHIOIOTh KOHTPOJIbHI (PYHKIIIT NUISXOM BUKOHAHHS CITYXK-
60BHX 000B’SI3KiB.

HaifuncenpHImoOW  rpynorw  creuiaibHUX — CyO’€KTiB
aJIMIHICTPATUBHOT BiMOBIIAJILHOCTI 3a MOPYIICHHS 3aKOHO/IaB-
cTBa 1po OaHKM Ta OAHKIBCHKY JiSUILHICT € MO0CaZ0BI 0COOH.

3akoHO/aBeLlb 3aKpIIUIIOE HA 3aKOHOJABUOMY PIBHI
OCOOJIMBOCTI aIMIHICTPATUBHOT BIAMOBIIAIBHOCTI 11OCAJI0-
BUX 0Ci0, MpPOTe HE Ja€ BU3HAYCHHS CAMOTO IOHATTS «IIO-
cazoBa ocoba». Tak, BiamosigHo 10 cT. 14 KYnAIl nocamosi
0CO0M MiISATAI0Th AJMIHICTPATUBHIN BiIMOBIJAILHOCTI 3a
aJIMIHICTPaTHBHI TPaBOMOPYIICHHS, TIOB’s3aHI 3 HEIOAep-
JKAHHSIM YCTAQHOBIICHUX TMpaBWI y cdepi OXOPOHH MOPSAKY
YIpPaBIiHHS, JEPKaBHOTO Ta TPOMAJICHKOTO MOPSAKY, MPUPO-
I, 3I0POB’Sl HACEJICHHS Ta 1HIINX MPABHJI, 3a0€3MIE€UCHHS BH-
KOHAHHS SIKUX BXOJIUTb JI0 IX CIY>kK00BUX 000B’SI3KiB.

Bsaxaemo, 10 0COOIUBOCTI aJIMiHICTPATUBHOT
BIJINIOBIAILHOCTI  MMOCANOBUX  OCiO,  3akpimieHi B
aJMIHICTPaTUBHOMY 3aKOHOJABCTBi, HE IIOBHOI MIipOIO

BIJINIOBIZIAfOTh TIPABOBiM JIIHCHOCTI, OCKIIBKH 3aKOHOZaB-
LIeM BH3Ha4YCHa crienudika JIMIIe MIO0I0 MOCaJ0BUX 0Ci0, sKi
00iiiMaloTh Mocaau Jep:KaBHUX CIIYKOOBIIIB, IPOTE M10CAT0B1
ocobu, sKi 3aliMarOTh KEpiBHI MOCaaAM B MiAMPUEMCTBAX,
YCTaHOBAX, OpTraHi3allisiX NPUBATHOI BIACHOCTI, 3aJMIICHI
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11032 yBaroro, I0, 30KpeMa, CyIepeduTb Cy0 €KTHOMY CKJa-
Iy aJMIiHICTPaTHBHOI BIANOBINAJIBHOCTI 3a TOpPYLICHHS 3a-
KOHOJIaBCTBA MPO OaHKU Ta OAHKIBCHKY JIisUTBHICTH, OCKUIBKA
Cy0’€KTaMU OCTaHHBOI € HE JIMIIE JIEpXKaBHI CIyXOOBII, ae
i mocanoBi 0co0M MPHUBAaTHOIO IpaBa. 3 METOI0 IIOBHOIO Ta
BCEOIYHOTO JOCHTI/PKEHHSI €THMOJIOTIYHOTO 3MICTy MOHST-
TS «I0CaZ0BOi 0COOM» Ta BHOKPEMJICHHS OCOOIMBOCTEH 11
a/IMIHICTPaTUBHOI BiJIOBIZAILHOCTI 3a IOPYLIEHHS 3aKO-
HOJI@aBCTBA MO OaHKW Ta OAHKIBCHKY JisJIbHICTH BBaXKa€EMO
32 JIOLTbHE 3BEpHYTH YBary Ha CYKYIHICTb HayKOBHX
JOCIIIKEHb 1010 BU3HAUeHHs AediHinii «mocagoBa ocoba»
B ILJIOMY.

3aranbHe BU3HAUCHHS IOHATTS — «IOCazoBa  0co0a»
3aKpimieHo B cT. 2 3akoHy Ykpainu «lIpo mepkaBHY CIyxk-
Oy». Tak, mocamoBuMH 0cCO0aMH BBAKAIOTHCS KEPIBHUKU
Ta 3aCTYIHUKU KEPIBHHKIB JIEpKaBHUX OpraHiB Ta iX ama-
pary, iHII JepskaBHI CIy»KOOBLI, Ha SKHUX 3aKOHaMM abo
IHIOMMH HOPMATHBHHMH aKTaMH IOKJIAIeHO 3IifiCHeHHS
OpraHizalifHO-pO3NOPSTUNX Ta KOHCYIBTaTHBHO-IOPATUMX
¢byHKUil, TOOTO 3aKOHOABELb BIIHOCUTD JI0 IOCAJOBUX 0Ci0
BUKITIOYHO JIep)KaBHHUX CITY)KOOBIIIB, 110 HE BiJIIOBiAE MOJIO-
JKEHHSM aJMIiHICTPaTHBHOIO 3aKOHOAABCTBA B YAaCTHHI BH3-
Ha4yeHHs KaTeropil oci0, ski MiJIsAraroTh aJMiHICTpaTUBHIN
BiJIMIOBIAJILHOCTI, OCKUIBKH TIPAI[IBHUKH, 5IKi HE € JIepP/KaBHH-
MU CITyKOOBIISIMH, a NepeOyBalOTh Ha IPOMAJICHKIN cilyx0i, 3a
XapaKkTepoM CBOIX MOBHOBa)XEHb TAKOX HAJIEkKaTh J0 CKIIATY
nocanoBux oci6. IIpu mpoMy BBakaeMo 3a HEOOXiJHE 3Bep-
HYTH yBary, Ha Te, 0 4MHHUN 3akoH Ykpainu «lIpo nmep-
aBHY CIIyxk0y» zie 1o 1 ciung 2016 poky, y 3B’SI3Ky 3 IpU-
WHATTAM HOBOTO 3akoHy Ykpaiuu «IIpo JepikaBHY CIyx)Oy»,
MPOTE€ B OCTAHHBOMY TOHSITTS «II0CAJ0Ba 0CO0a» B3araii He
HABOIUTKLCS, IO YHEMOXIIMBIIOE iCHYBaHHS 00 €KTHBHOTO
Ta 3aKOHOJABYO-3aKPIIUICHOTO BU3HAYEHHS MOCAIOBOI 0CO-
OM B LIJIOMY, ajKe 3aMiCTh TOro, 1100 JIIKBiTyBaTH ICHYrOY1
[IPOTUPIUYS Ta KOMi3ii B YNHHOMY 3aKOHOAABCTBI, 3aKPIiNUBIIU
yHiBepcallbHe BH3HAYECHHs MOHATTS «I0CAJI0Ba 0C00a», 3aK0-
HOZABelb BUPIMIMB y3arajii He 3raJyBaTd IPO OCTAHHE, THM
CaMUM CTBOPHUBIIY YMOBH JJIsI TOAAJBIIOTO iCHYBaHHS MPOra-
JIMH Y YMHHOMY 3aKOHOZABCTBI YKpaiHU Ta po3po0Li HayKOBUX
JIOCTI/IKEHb, SKMX Ha ChOTOJIHI icHYe unumaro [13].

Ha nymky ILM. Binoro ta A.C. BacunbeBa, mocano-
BUMH ocobamu y BignoBimHux crartax KYnAIl Busna-
IOThCsl TpAIliBHUKHU, sKI nepeOyBalOTh Ha JepkaBHIH abo
rpOMaJIChKii cimyx0i Ta 3aliMaroTh NOCaad, IOB’sA3aHi 3
BHKOHAHHSM  OpraHi3aliiHO-BIaJHUX, aJMIHICTPaTHBHO-
VOPaBIIHCHKUX  (YHKIIH, YHACHiJIOK SKHX BHHHKAKOTh
BU3HAUEHI IPaBOBI HACIIAKU UL OCi0 Ta opraHi3auiil, sKUM
BOHHM ajpecoBani [14, ¢. 51].

BinmHOCHO aOCTpakTHUM € BHM3HAUCHHS IOHATTS «IOCa-
noBa ocoba» B MutHomy konekci Ykpainu. Tak y m. 43 cr. 4
3aKpITUICHO, 10 TIOCA0BI 0COOH IMiIIPUEMCTB — KEPIBHUKH Ta
IHIL MPAIiBHUKU MIANPHUEMCTB (PE3UICHTH Ta HEPE3UICHTH),
SIKI BHACHIIOK MOCTIHO a00 TMMYacOBO BUKOHYBAaHMX HHMU
TpynoBux (ciyx00BHX) 00OB’S3KIB BIAMOBIIAIOTH 32 JOJCP-
YKaHHsI BUMOT, BCTAHOBJICHIUX MUTHUM KOZIEKCOM YKpaiHu, 3a-
KOHAMH Ta iHIIUMUA HOPMATUBHO-IIPABOBUMHU aKTaMU YKpaiHH,
a TaKO)K MDKHAPOIHUMH JIOTOBOpaMH YKpaiHH, YKIIQJICHUMH Y
BCTAHOBJIEHOMY 3aKOHOM TOpsAKy [15].

BpaxoByitoun BiJICYyTHICTh 3aKOHOJIQBUOTO BU3HAYCH-
Ha mocanoBoi ocobm B KVYmAIIL, cepem mmpoxoro koia
a/IMIHICTPATUBICTIB BHKOPHCTOBYETHCS TMOHATTS «CIYX00Ba
0co0a», sIKe 3aKpIIIeHO B IPUMITLI 10 cT. 364 KpuMinanbHOro
koziekcy Yipainu Bif 5 kBitHs 2001poky Ne 2341-I11, mro Ha-
OpaB 3akoHHOI cuin 1 BepecHst 2001 poky. 3a3HaynMo, 110 1e
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BU3HAUCHHS € 1ICHTUYHMM A0 BH3HAUCHHS IOHATTSA «I10Ca-
JoBa ocobay, 3akpiruieHoro B cT. 164 KpumiHaIbHOTO KOAEK-
cy YPCP Bin 28 rpymaust 1960 poky (sikuii aisiB 10 1 BepecHs
2001 poky), TOOTO 3aKOHOJABEIb Y 3B’SI3KY 3 MPHUHATTAM
HOBOTO KPHMIHAJBHOTO 3aKOHY 3aMiHUB MOHSTTS «I0CAJ0Ba
0c00a» MOHATTSIM «CITy)k00Ba 0co0a», BIJMOBITHO IO SKO-
ro ciy00BUMH 0co0aMM € 0COOHM, SIKI MOCTIMHO, THMYAacOBO
a00 3a cHeLiaJIbHUM IOBHOBAXECHHAM 3H1HCHIOIOTH (PyHKIIT
MIPEICTaBHUKIB BIIAJIN YU MiCIIEBOTO CAaMOBPSIIyBaHHSI, & TAKOXK
00iiiMar0Th NOCTIHO Y THMYACOBO B OpPraHax JiepyKaBHOI Bia-
I, OpraHax MiCI[EBOTO CaMOBPSIyBaHHs, Ha JEPKaBHUX YU
KOMYHaJIbHUX MiANPUEMCTBAX, B YCTAHOBAX M OpraHi3allisix
MOCaJIH, OB’ s13aH1 3 BUKOHAHHSM OpraHi3aliifHO-pO3MopsIanx
a00 aaMiHICTpaTUBHO-rOCIOgapchbkuX (yHKIINH, abo BHKO-
HYIOTh Taki (YHKIIT 32 CHeLialbHUM TOBHOBAKCHHSIM, SKAM
0c00a Ha/IISIETHCSI TOBHOBAKHIM OPIaHOM JICPYKABHOT BIIA/IH,
OpraHoOM MICLIEBOTO CaMOBPSIyBaHHS, [ICHTPAILHUM OPraHOM
JepPIKaBHOTO YIPABIIHHS 31 CHELiaIbHAM CTaTycoM, MOBHO-
BOXKHUM OPraHOM YH ITOBHOB2)KHOK OCOOOK MiANPHEMCTBA,
YCTaHOBH, Oprasisaiii, cyzom abo 3akoHoMm [16].

BusnauenHst ciyx00B01 0codu B KpumiHaabHOMY KOEKCI
VYkpaiHu 3a CBOIM 3MICTOM € 3HAYHO HIMPIIUM 32 00CSATOM
Ha BIMIHY BiJI IOHATTS «IOCaZ0BOI 0COOM», 3aKpPIMJICHOTO
B 3akoHi Ykpainu «[Ipo nmepxaBHY ciyx0y», OCKUIBKH IO
CKJIaJly CIy»00BHX 0Ci0 BiJJHECEHI KaTeropii 0cid He3anexKHO
Bij nepeOyBaHHS Ha AepxkKaBHiM cioyxO0i, a B 3aJIeKHOCTI Bif
(yHKIIIH Ta 000B’SI3KiB, 1110 MOKJIA/ICH] HA BIAMOBIIHY 0CO0Y.

VYV 3B’3Ky 3 HEOOXIJIHICTIO OJIHAKOBOTO 3aCTOCYBAaHHS
KPUMiHAJIBHOTO 3aKOHONaBcTBa Ykpainu Ilnenym BepxoBHO-
ro Cyny Ykpainu B 1. 1 [loctanoBu «IIpo cymnoBy mpakTuky y
cripaBax 1mpo xabapHuuTBo» Bif 26 kBiTHS 2002 poky. Ne 5 Bka-
3aB Ha HEOOXiIHICTh O(iliHHOIO TIIyMaueHHs 3MICTYy MOHSATTS
«ciryx00Ba 0ocoba» Ta 3a3HaYMB, IO «IO MPEICTABHUKIB Bia-
I HaJIe)KaTh, 30KpeMa, MPAL[iBHUKY JIeP)KaBHUX OpPraHiB Ta ix
arapary, sKi HaJllJIeHI IPaBoOM y MeKaxX CBO€T KOMITeTeHIii cTa-
BUTH BUMOTH, a TaKOXK NMPUIMAaTH pilieHHs, 000B’SI3KOB1 IS
BUKOHAHHS FOPUINYHUME Ta (PI3MUHUMHU 0COOAMH HE3AJICHKHO
BiJ| TX BiJIOMYO1 HAJIGKHOCTI UM Mijuiernocti». OpranizauiiHo-
posnopsiaui  000B’s3KM — 1€ OOOB’SI3KH 31 3/IIHCHEHHS
KepIBHMITBA Taly3310 MPOMHUCIOBOCTI, TPYAOBHM KOJEKTH-
BOM, JUISHKOIO POOOTH, BUPOOHUUOI IisUIBHICTIO OKPEMHX
MpaliBHUKIB HA MIAMPUEMCTBAX, B YCTAHOBAX UM OpraHi3allisx
HesanexHo Bijx (opmu BinacHocti. Taki (yHKIIi BHKOHY-
10Th, 30KpeMa, KE€PIBHUKM MIHICTEPCTB, IHIIUX LEHTPAJIbHUX
OpraHiB BUKOHABYOI BIIaH, IePKABHUX, KOJIEKTHBHHUX YH IIPH-
BaTHUX MIANPHEMCTB, YCTAaHOB M Oprasizaiiid, X 3aCTyIHH-
KU, KePIBHUKM CTPYKTYpPHUX HiIPO3JUIIB (Ha4aJbHUKU LIEXIB,
3aBilyr04il BiJTIIaMu, JJaOopaTopissMu, Kaeapamu), iX 3acTyr-
HUKH, 0COOH, SIKi KEpPYIOTh AUITHKaMu poOiT (MaicTpu, BUKOH-
pobu, Opuramupu Ta iHII). AAMIHICTPATHBHO-TOCIIONAPCHKI
000B’sI3KH — 11€ 000B’SI3KH 3 YIPaBIiHHS 200 PO3MOPSIKEHHS
JepyKaBHUM, KOJIEKTUBHUM YH MPHUBAaTHUM MailHOM (yCTaHOB-
JIeHHsI OpsAKY Horo 30epiranus, nepepoOku, peanisawii, 3a-
Oe3rneyeHHs] KOHTPOJTIO 33 MMM OTepalisiMu Tomo). Taki mo-
BHOB2)KCHHS B TOMY YHM 1HIIOMY 00Cs31 € B HAYaJIbHUKIB IL1a-
HOBO-TOCIIOZAPCHKHX, MOCTa4yaIbHUX, (PIHAHCOBUX BIIJILIIB 1
CIryk0, 3aBiIYIOUMX CKJIaJaMH, Mara3MHaMH, MalCTEPHSIMH,
aresibe, 1X 3aCTYIHHKIB, KEPIBHUKIB BiJUIUIIB TiINPUEMCTB,
BIJIOMYHX PEBi30piB Ta KOHTpoJIepiB oo [17].

Xapakrepusyrdn 0COOIHBOCTI aJIMiHICTPAaTUBHOT
BIMOBImambHOCTI TocanoBux ocio, IT.M. Binuii, A.C. Bacunben
ta M.C. CryneHikiHa Bka3yBalM, 110 aJAMiHICTpaTUBHI HpO-
CTYIKH MOCAI0BUX 0CI0 MOAUISIOTHCS HA JICKITIbKA PI3HOBH/IIB.
Jlo aaMmiHICTpaTHBHOI  BIANOBINANBHOCTI MOXYTh OyTH
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MIPUTATHYTI 0CAI0B1 0COOH, MO-TIEpIIIEe, 32 MOPYIICHHS CBOIMHU
JUSIMA 3aTaTbHONPUUHITHX Y CYCHUIBCTBI MPAaBWIL; MO-JIPyTe,
3a TaBaHHS IMiUIETIIMM BKa3iBOK, 1[0 CylepeyaTb BUMOTaM X
MIPaBUIT;, TIO-TPETE, 32 HEMPUHHATTS 3aXOiB 13 3a0e3MeUCHHS
BUKOHAHHS MPaBUII MiJUIETIUMHU iM 0co0aMu, Ko 3a0e3me-
YeHHSI 1X BUKOHAaHHS BXOJHTH JIO KOJIa CITy>KOOBHX 0OOB’SI3KIB
KOHKpeTHOT rocaioBoi ocobu [18, c. 195].

3 onisy Ha 3a3HaYEHE BBAXKAEMO 32 HEOOXiZHE PO3PI3HATU
TIOHSTTS «ITOCaZ0Ba 0c00a» Ta «CIry)00Ba 0c00a» K TOTOXKHI
NOHATTS-CUHOHIMU. [Ipu upomy anamiz KYnAIl B uactuHi
3aKpiIJIEHHs aIMiHICTPAaTUBHOI BiANOBIJAIBHOCTI 3a HOPY-
ICHHS 3aKOHOIABCTBA ITPO OaHKM Ta 0aHKIBCHKY JiSUTbHICTD Ta€
MOXXJIMBICTb CTBEPIUKYBATH IPO Te, L0 BKA3aHI MOHATTA PO3-
MEKOBYIOTBCSI, IPOTE TaKe TBEPKECHHS € XHOHHUM, OCKLUIBKU
PO3MEXYBaHHS pOOHMTHCS HAa TIJACTaBl  (YHKI[IOHAIBHUX
000B’s3KIB OKPEMOT0 TIpaI[iBHUKA, IO B Oy/b-IKOMY BHIAAKY
IiAnazaae mij opratizamniiHo-po3nopsI4i UM aJAMiHICTPAaTUBHO-
rOCIoAapchki QyHKIIT, SKi € BU3HAYATHHUMH TIiJl YaC BU3HA-
YEHHS OKPEMOTO TIpalliBHUKA SIK 10CaI0BOT 0COOM (HAITPHKIIAI,
ct. 163-12 KYnAII 3akpiruitoe BiINOBiJaJIBHICTD MTOCAJI0BUX
oci0, a B ct. 162-2 KYnAIl nepenbadeHo aaMiHICTpaTHBHY
BiJIMIOBIIANIbHICTE CITY)KOOBHUX OCI0 MiJIPUEMCTB, YCTaHOB,
oprasi3aliii, siki € BiINOB1JaIbHUMU 32 JOJCP>KAHHS IOPSAKY
BIJIKPUTTSI Ta/a00 BUKOPUCTAHHS BAJIFOTHUX PaXyHKIB FOPHINY-
HUX 0¢i0 3a MexxaMu Ykpainn). OCKUIBKH B aIMIHICTPaTUBHOMY
3aKOHO/IABCTBI PI3HITHCS Ta 3aJHIIAIOTHCS HE BH3HAYCHUMU
MOHSTTS «IIOCaT0Ba» Ta «CIyxkOoBa 0coba», MPOIOHYEMO
il TOHATTAM «I0cajoBa 0co0ay» i, BIIMOBITHO, «CIyk00-
Ba 0co0a» K Cy0’€KTiB aJMiHICTPaTUBHOI BiJINOBITAIILHOCTI
3a TOpYLIEHHsS 3aKOHONABCTBA PO OaHKW Ta OaHKIBCHKY
JUSUTBHICTh PO3YMITH 0CO0Y, SiKa MOCTII{HO, THMYacOBO Y 3a
creliajJbHUM [OBHOB)KCHHAM 3/1HCHIOE (QyHKLII IpencTaB-
HUKa OpraHiB Iep>KaBHOI BIIaJM YM MiCLIEBOTO CAMOBPSIIyBaH-
Hsl, @ TAKOXK 00iiiMae mocajy mocTiiHO YM THMYacOBO B Opra-
Hax JIepKaBHOI BIIAJIA, OPraHax MICIIEBOrO CaMOBPSTyBaHHS,
Ha MiIPHEMCTBAX, YCTAHOBAX YU OPraHi3allisx He3aIeKHO BiJ|
(opmH BiIacHOCTI, NOB’Si3aHY 3 BUKOHAHHSM OpraHi3aiiiHo-
PO3HOPAIUUX Y AJMIHICTPAaTUBHO-TOCIOAAPCHKUX (DYHKIIMH,
a00 BUKOHYE Taki (DYHKIIIT 3a CIeLialbHUM TOBHOBAKCHHSIM,
SIKUM 0C00a HaISETCSl TOBHOBAYKHUM OPTaHOM JICPiKaBHOT
BJIaJM, OPraHOM MICIIEBOTO CAMOBPSIyBaHHS, LEHTPAJb-
HUM OpPraHOM JIeP)KaBHOTO YIPABIIHHS 31 CHeHiaJlbHUM CTa-
TyCOM, NOBHOB@XHMM OPIaHOM YH ITOBHOB2)XHOIO 0CO0OI0
HiANPUEMCTBA, YCTAHOBHU, OpraHizalii, CyoM ab0 3aKOHOM.

3 aHajizy BU3HAYEHOTO IIOHATTS [y II0CAJOBOi Ta
city’)k00BOi 0COOM XapaKTEpHUMH O3HaKaMu € Taki: 1) 1e
0co0H, SIK1 TOCTIMHO, TAMYACOBO YH 3a CIIEI[iaJIbHUM ITOBHO-
BOKCHHSIM 3/IIHCHIOIOTH (YHKILIT NMpeACTaBHUKA BiIamu (K
OpraHiB Jiep)KaBHOI BJaJH, TaK 1 OpraHiB MICIIEBOIO CaMoO-
BpsyBaHHS YkpaiHu); 2) BKazaHi ocoOu 00ilimMaloTh moca-
Iy TIOCTIHHO YW THMYAcOBO Ha IiJNPHEMCTBAX, yCTAHOBaX,
OpraHizailisix He3aJeXHO BiJi (OpPMH BIACHOCTI, TOB’s3aHY
3 BUKOHaHHAM cHeliaJibHUX (YHKLINH: opraHizauiiiHo-
PO3NOPAIUOi Ta AAMIHICTPATUBHO-TOCIIOAAPCHKOT; 3) BHKO-
HaHHS OpraHi3alliifHO-PO3NOPSAYMX Ta aJAMIHICTPATHBHO-
rocrnofapchbkux (PyHKIIH Moxke 31iHCHIOBAaTHCH 1 HE3aJIEKHO
BiJl TOr0 MOCTIMHO YW THUMYAcOBO 0OCOOM OOIMMAIOTHL IIEB-
Hy TOCajJy; y TaKOMy pa3i BUKOHAHHS 3a3Ha4eHUX (DYHKIIN
3MIMCHIOETECS HAa OCHOBI CIEIIaJbHUX TIOBHOBAa)XEHb, SKi
BUHMKAIOTh HA IJCTaBl DIlIEHHS OpraHy Jep)KaBHOI BIaIH,
MICLIEBOTO CAaMOBPSITyBaHHS, ICHTPAILHOTO OpPraHy Aep:KaBHO-
O YIpaBIIiHHA 31 clielialbHUM CTaTyCOM, OPraHOM YU I0Ca0-
BOIO ITiJINPHUEMCTBA, YCTAHOBH, OpTaHi3allii, a TAKOX Ha ITiIcTaBl
BCTAHOBJIEHOT'O 3aKOHOM HOPSAKY, Y TOMY YUCII PillIEHHS CYLy,

MARTIE 2015

TOOTO BUKOHAHHS TaKuX (DyHKIIIH, SIK TPAaBUIIO HOCUTh Pa30BUI
XapakTep, a pillleHHs PO HAJAHHS CIIeliaTbHIX TOBHOBAKECHb
HOCHUTD HIMBIIyaJIbHUAIN XapaKTep Ta CTOCYEThCsS KOHKPETHOT
mocaj1oBoi 0co0u; 4) BUKOHAHHS OpraHi3alliitHO-pO3MOPSIYNX
Yy aJAMIHICTPATUBHO-TOCIOAAPCHKUX (YHKIUINH HAISKHUTh 10
TPYIOBUX OOOB’SI3KIB KOHKPETHHUX 0Ci0 Ta 3MIHCHIOETHCS, SIK
MPaBUJIO, HA MIJCTaBi MMOCAMOBOI IHCTPYKIii, IPUIOMY MOXKE
311MCHIOBATUCH NOPsAA 13 IHMMMM (QYHKLIAMM, HAIpUKIaL
BUPOOHUYKMMH, TPO(ECIHHUMHU, TEXHIYHHUMHU; 5) MOCAIOBH-
MH 1 CIIy’)KOOBUMH 0CO0aMU MOXYTh OyTH Oyab-siki (i3udHi
ocobu, TOOTO 10 BKa3aHOi KaTeropii Hajexarb I'POMAaIsHU
VYkpainu, ocobu 06e3 rpoMaITHCTBA, IHO3EMIII, SIKi Ha 3aKOHHUX
mizicraBax nepeOyBaroTh Ha TEPUTOPii YKpaiHu.

Y  pa3si BUMHEHHA aAMIHICTPAaTUBHOIO IIPAaBOIOPY-
HIeHHs y cdepi MOpyIIeHHS 3aKOHONABCTBA MPO OaHKH Ta
0aHKIBCBbKY JISUIBHICTh TOCAJI0BOIO YM CIIYKOOBOK 0CO0OI0,
HE TOB’S3aHOTO 3 BUKOHAHHSAM OpraHi3amiiHO-pO3NOPSIaINX
Y aJMIiHICTPATUBHO-TOCTIONAPCHKUX (DYHKIIIH, BKa3aHa 0OCO-
0a HeCcTHME a/IMIHICTPATHBHY BiJIOBIAIbHICTh HA 3arajlbHUX
mijcraBax, TOOTO sIK 3BHUaiiHuii rpomajsauH [19, c. 62].

Cepen iHmux ¢Qi3ngHUX 0Ci0, sKi € cy0’ekramu
aJIMIHICTPaTHBHOI BI/AMOBIIANIBHOCTI 3a MOPYIICHHS 3aKOHO-
JlaBCTBa Mpo OaHKU Ta OaHKIBCHKY AifBbHICTb, YlIbHE MicClle
MOCIIAf0Th MOCaI0BI 0cOOM OaHKIBCHKHMX ycTaHOB. Jlo CKia-
Jly TOCaJOBUX OCI0 OAaHKIBCHKHUX YCTaHOB HAJIeXKaTh OCOOM,
SIKi MOCTIHO, THMYAaCcOBO YH 3a CIEHiaIbHUM TTOBHOBaKEH-
HAM 00iliMarOTh TOCaau B OAHKIBCHKHX YCTaHOBAX, (QiTisIx
iHO3eMHUX OaHKIB, 110 CTBOPEHI Ta JiOTh BIJIMOBITHO 0
BUMOT YMHHOTO 3aKOHOJABCTBa YKpaiHW, MOB’s3aHi 3 BHKO-
HAHHSM OpraHi3aIliifHO-PO3NOPSAAUNX YK AJAMIHICTPATUBHO-
rocrofapcbkux (QyHkiid, abo BHKOHYHOTH Taki (yHKIII 3a
CreliajJbHUM TOBHOBaXXEHHSIM. 30KpeMa, 110 OpraHizamiiHo-
PO3TOPSIUUX YU aJMIHICTPATHBHO-TOCHOAAPCHKUX (DYHKIIIN
HAJICKHUTH 3JIHCHEHHS OINepaliil 3 eJEKTPOHHUMH TPOLIMMA;
3aificHeHHsT OaHKIBCHKOI JISUIBHOCTI, OaHKIBCHKHX oOIepamii
a00 1HIIOI AISUTBHOCTI 3 HaJaHHS (PIHAHCOBUX IMOCIYT; KOH-
TPOJIb 38 JOTPUMAHHSAM Ta BHUKOHAHHS OaHKIBCBKOTO 3aKOHO-
JIaBCTBA, HOPMATHBHO-ITPABOBUX akTiB HalioHanbHOrO OaHKY
Vkpainn; 000B 513K, MOKJIAJIeH] Ha TOCAI0BY 0CO0Y 100 IO~
JlaHHs iHpOopMAaIil 3 MUTaHb JiSUIBHOCTI TUIATIKHUX CUCTEM JI0
HauionanbHoro 6anky YkpaiHu.

3pemnToro, Mo>KHa 3pOOUTH BUCHOBOK, 10, OKPIM 3arajbHO-
IO MOHSATTS «I0Ca70Ba 0c00ay sIK Cy0’€KTa aMiHICTPATHBHOT
BIiJIMOBIIAILHOCTI 32 MOPYIICHHS 3aKOHOIABCTBA PO OaHKHU Ta
OaHKIBCBbKY isSIbHICTh, YHHHE aJMiHICTPATHBHE 3aKOHOZAB-
CTBO 3aKpiIUIIOE i iHIII Kareropii oci0 (Hanpuknaj, ¢pizudHi
ocoOu-mianpueMi, ciay>x00Bi 0co0H MiIIPUEMCTB, YCTAHOB,
ocajioBi 0c00KM HEOAHKIBCHKUX (PIHAHCOBUX YCTAHOB TOIIIO),
SIKI XapaKTepPU3YHOThCs crieliuiyHIMU O3HAKaMH, K TIPABHUIIO,
3aJIeKHO BiJ (PYHKIIH Ta MocagoBUX 000B’S3KiB, MOKIIAJAEHUX
Ha Ty YH IHIIY TI0CaI0BY 0CO0Y, 1110 BiJ0Opakae MEeBHUM CTYITiHb
po3ranykeHocTi Ta JaudepeHLiHoBaHOCTI OpraHi3aliiHo-
PO3HOPAIUUX UM AAMIHICTPaTUBHO-TOCIOAAPCHKUX (DYHKIIH,
MOKJIaJICHUX Ha BiJIOBIIHY ITOCAJY, & TOMY IOHSTTS «IIOCA0-
Ba 0co0a» € CHCTEMHHM Ta BKJIIOYAE iHII Kareropii ocio, siki
BXOJIATH JIO CKJIay 3arajibHOTO MOHATTS «II0CaI0BA 0CO0ay.

BucHoBku. TakuM YuHOM, Cy0’€KTOM aaMiHICTPATHBHOT
BiJINIOBIZIAJILHOCTI 3a MOPYILICHHS 3aKOHOAABCTBA MPO OaHKU
Ta OAHKIBCHKY JISUIBHICTD 3/1€01IBIION0 BUCTYNAIOTh TIOCAI0BI
0Cco0H, SIKi y CBOKO Yepry Pi3HATHCS B 3aJIKHOCTI BiJ PI3HUX
KpUTEpiiB, Hacamrepe ] Bia chepu iXHBOT AisTIBHOCTI, & TAaKOXK
y 3aJIe)KHOCTI BiJl 3aiiMaHOi OCa/au, 10 He JIMIIE BIUTHBAE Ha
BiJIMIOBIIHY MPaBOBY KBaJiiKailito aMIHICTPATUBHHUX MPABO-
MOPYIICHb, aj€ i CBIAYUTH NPO HASBHICTH YW BIJICYTHICTh
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CKJIQZy aAMIHICTPaTUBHOTO IPABONOPYIICHHS KOHKPETHO-
r0 BUJY Ta MOXJIHMBOCTI MPHUTSITHEHHS 10 aJAMIHICTPaTUBHOI
BIJINIOBIIAILHOCTI, OCKIJIBKM B IEPEBaXKHIH  OiIbIIOCTI
crenupiYHUM BHCTyIae caMe CyO €KT aJMIHICTPaTHBHOTO
[IPaBONOPYIICHHS, a OTXe, 1 CYO €KT aJMiHICTpaTHBHOI
BinoBiganpHOCTi. BomHowyac ¢i3udHi 0COOM BHCTYNAOTh
Cy0’€KTaMU aJMIHICTPAaTHBHOI BIIMOBIAAIBHOCTI 3a MOPY-
LIEHHS 3aKOHOAABCTBA IPO OaHKU Ta OAHKIBCBbKY AisNIBHICTH
3HAYHO PiJIIIIe, [0 3yMOBJICHO Creln(iKor0 caMoi OaHKIBCHKOT
JUSUTBHOCTI, sIKa € CTPYKTYPHHUM €JIEMEHTOM (hiHaHCOBOT
CHCTeMH JIepKaBH, IO BHMAarae peanisaiii KOHKPETHHX
HOPMaTHUBHO-3aKpilUIeHUX (QYHKIIH Ta MOBHOBaXKeHb, 1110, SIK
MPaBUJIO, MOKJIA/ICH] Ha 0Ci0, sIKi MalOTh NeBHI podeciitHi Ha-
BUYKH, 0B’ A3aHi 31 ceporo iXHbOI AisIIBHOCTI, TOOTO IOCaN0-
BHUMH 0COOaMH.

OTxe, BIICYTHICTh 3aKOHOJJAaBYOTO BU3HAYCHHS MOCAI0BOT
0coOM B aaMiHICTPaTHBHOMY 3aKOHOAABCTBI CTBOPIOE HU3-
Ky CyNepeyHOCTeHl Ta He 3aKpillIfoe MOBHOIO MIpOI0 BCIX
crenuiYHUX O3HAK, SKi MPUTaMaHHI BKa3aHOMY CyO’€KTY,
[0 BUMAara€ HOPMATHBHO-TIPABOBOTO 3aKPIIICHHS MOHSIT-
Ta «mocagoBa ocoba» B KYmAIL. BakaeMo, 110 HaiOiabII
JOUTBHUM € nornoBHeHHs cT. 14 KVYnAll, ska 3akpiruioe
BiJINOBIJAJIBHICTB ITOCAIOBHUX 0C10, TPUMITKOIO 3 BU3HAYEHHSAM
MIOHSTTS «II0CanoBa 0c00ay» (SIK, HAPHUKIIAJ, Y TIPUMITII IO CT.
364 KpuMiHaJIBHOTO KOJIEKCY YKpaiHu).

IMoTpebye 3aKOHOABUOTO 3AKPIILICHHS I MOHSTTS «CIIykK00-
Ba 0co0ay, 110 BiIIOBIIHO JO HAIIOI MMO3MILI € aOCOIFOTHO TO-
TO>KHUM 32 3MICTOM 1 3HAYEHHSIM MOHSTTIO «II0CAT0Ba 0CO0a».
IIpoTe 3 METOI OJJHAKOBOTO MPABO3aCTOCYBAHHS BKa3aHHX I10-
HSTH HEOOX1THAM € BU3HAYEHHS BKa3aHUX MOHSTH K TOTOXHUX
B a/IMiHICTPaTHBHOMY 3aKOHO/IABCTBI, 1110 I03BOJIUThL 00’ €IHATH
pisHi 3a ¢opmoro Kareropii CyO0’eKTiB aJAMIHICTPAaTUBHOI
BI/IMOBITAJIHOCTI 32 MOPYIICHHS 3aKOHO/IABCTBA TIPO OaHKU Ta
0aHKIBCBKY JiSUIBHICTD Y €JIMHY IIJIICHY CUCTEMY.

IleBHuM unHOM HpOGIEMY MOXKE OyTU BUpIIIEHO H M-
XOM TPUHHATTA O(QIMIAHUX pO3’ICHEHb Ta Yy3arajlbHCHb
CYIOBOi IPAaKTMKH 3 TPHBOAY OJHAKOBOIO 3acCTOCYBaH-
HSl aJMIiHICTPaTHMBHOTO 3aKOHOJABCTBA B YACTHUHI MOHSTTS
«IOCAIOBI Ta CITYKOOBI 0COOU» K CYO €KTIB aIMiHICTPATHBHOT
BifmnoBiganbHoCcTi [lnenymom Buioro aamiHicTpaTHBHOTO
cyny VYKpaiHH, SKUH BIJIOBIAHO 10 CBOIX ITOBHOBa)XXEHb
HA/IUJICHUH KOMIICTEHITIER0 IPUAMATH BiMIOBIIHI P03’ ICHEHHSI,
K1, X04 1 MATUMYTh PEKOMECHJIAIIIMHUI XapaKTep, CTPYKTypy-
I0Tb PO301XKHOCTI B IIPOLIEC] [IPAaBO3aCTOCYBAHHSI.
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MNPOUEAYPHBIE TPEBOBAHUSA K A/IMUHUCTPATUBHBIM AKTAM
O 3AKOHOJATEJBCTBY EBPOITEMCKOI'O COIO3A

Hpuna MIATEPUJIO,
KaH/IUAAT OPUINYECKUX HAYyK, TOLCHT,
JOLEHT Kadeapbl TpaXkJaHCKOTO, TPYIOBOTO U XO3SHCTBEHHOTO TipaBa
JlHenponeTpoBCKOro HaMOHAILHOTO YHIBepcuTeTa nMenn Onecs [ongapa

SUMMARY
The article deals with the acts of European Union which provide requirements to administrative acts. The principles of
administrative procedures have been dealt with. The principles which public administration should take into account when it
executes discretional authorities have been researched. It has been proposed to refer to EU experience related the public
administration tools during adoption of the Administrative Procedure Code of Ukraine and a general act on public administration.
Key words: public administration, administrative act, principles, administrative procedure, discretional authorities.

AHHOTALUSA
B crarbe nmpoaHanu3upoBaHbl HOpMaTUBHBIE 1IOKyMeHTh! EBporneiickoro Coro3a, B KOTOPBIX YCTaHOBJIEHBI IIPOLIEAYPHBIE Tpe-
OOBaHMA K aIMUHUCTPATUBHBIM aKTaM. PacCMOTpEHBI IPUHLUIIBI 8 IMHHUCTPATUBHBIX MTpoueayp. V3y4eHbl IPUHIUIIBI, KOTOPbI-
MH JI0JDKHA PYKOBOJCTBOBATHCS MyOIUYHAS aIMIHUCTPALIHS BO BpEMs peasli3aluy AUCKPEMOHHBIX ToMHOMO4HH. [TpemmoxenHo
yuecTs onbIT EBponeiickoro Coro3a B chepe HHCTPyMEHTOB JESTEILHOCTHU IIyOIMYHON aAMUHUCTPALIUY IIPH IPUHATHU AIMUHU-

CTPATUBHO-MNPOLEAYPHOTO KOACKCA YKpaI/IHLI 1 3aKOHaA O Hy6JIPI‘IHOI>’I AIMUHHUCTpaluu.
KuroueBble cjioBa: l'[y6.]'lI/I‘{Ha$[ AIMUHHUCTpALus, aJIMI/IHI/ICTpaTI/IBHLIﬁ aKT, IPUHIUIIBI, aAMUHUCTPATUBHAsA Ipoueaypa, amc-

KPECHUOHHBIC [TOJTHOMOY M.

octaHoBka mnpodjembl. C mnpuHATHEM 3aKOHA

VYkpaunbl «O6 OO01erocyapcTBEHHON MporpaMmme
ajlanTali 3aKOHOJATEIhCTBA YKpPAWUHBI K 3aKOHOAATENb-
ctBy EBpomneiickoro Coro3a» [1] Hamie rocygapcTBo B3siI0
Ha ce0s 00s13aTenbCTBA MPUBECTH OTEYECTBEHHOE 3aKOHOAA-
TEJILCTBO B COOTBETCTBHUE C 3aKOHOAATENIbCTBOM EBpomeil-
ckoro Coroza. BenenctBue 3Toro Bce 0Tpaciu yKpanHCKOro
mpaBa, BKJIIOYAs aJMHHHCTPATUBHOE, JOJDKHBI «OPUEHTH-
poBaThCs» Ha eBporeiickoe mpaBo. OCOOEHHO TO KacaeTcs
WHCTHTYTa aJIMUHUCTPATHBHBIX aKTOB, MOCKOJIbKY UMEHHO
yepe3 Hero MyOnudYHas aIMHUHHCTpALMs BCTYIIAeT B OTHO-
[ICHUs] ¢ YaCTHBIMU CYOBEKTaMH U OCYUISCTBISET Ha HHUX
COOTBETCTBYIOIlEE  OPraHU3alMOHHO-IPABOBOE  BO3ACH-
crBue. TakuM 00pa3oM, HEOOXOAMMBIM SIBJISICTCS aHAIHU3
onsiTa EBponeiickoro Coro3a B cepe HHCTPYMEHTOB Jiesi-
TEJIBHOCTH MYONUYHON aAMUHUCTPAlUH, KOTOPBIH (OIBIT)
MPEUMYIIECTBEHHO BCE eIlle OCTaeTcst BHE chepsl nccieno-
BaHUIl OTEYECTBEHHBIX YYCHBIX-aIMUHUCTPATHBUCTOB, YTO,
COOCTBEHHO, U IPEAONpPEeIseT aKTyaIbHOCTh JAHHOH cTa-
TBU U €€ HayYHYIO HOBH3HY.

N3noxenue ocHOBHOro marepuaja. I3yuas ocoOeH-
HOCTH aJMUHHCTPAaTHUBHBIX aKTOB B CTpaHax EBporeickoro
Coro3a, COCPEOTOUMM CBOE BHHMaHHE MPEXKIE BCEro Ha Tpe-
0OOBaHMX, YCTAHOBJICHHBIX K HUM HOPMATHBHBIMH JOKYMEH-
tamu EBpomneiickoro Coroza. B manHoM ciydae pedb UIET O
Pezomonuu (77) 31 Komurera munuctpoB Cosera EBporisl o
3alUTe JIMYHOCTH B OTHOIICHHM aKTOB aIMHHHCTPATHBHBIX
opraHoB Biactu ot 28 ceHtsiops 1977 ronma [2], pekomMeHaamm
Ne R (80) 2 Komurera munuctpoB Cosera EBporisl rocymap-
CTBaM-4IEHAM OTHOCHTEIbHO OCYIIIECTBICHHUSI 8 IMUHUCTPATHB-
HBIMH OpraHaMH BIACTH JUCKPEIMOHHBIX MOJIHOMOYMI OT 11
Mmaprta 1980 roma [3] u pexomennamuu Ne R (87) 16 Komurera
muHHCTpoB CoBera EBpombl rocymapcTBaM-wieHaM OTHOCH-
TENBHO aIMUHUCTPATHBHBIX MPOLEIYP, 3aTParkBaOINX MpaBa
OoutbIIoro KonuvecTna Jiui ot 17 centsiopst 1987 roxa [4].
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Kak ciemyer n3 Ha3BaHHBIX JOKYMEHTOB, BO BPEMsI IOA-
TOTOBKM WM M3[AHUS aIMUHUCTPATHBHBIX aKTOB CYOBEKTHI ITy-
OIMYHOI aMUHUCTPALINH TOJDKHBI YIUTHIBATH PEKIC BCETO
NPHUHIAIBL aIMHHICTPATHBHBIX MPOLEAYDP, 3aKPCIUICHHBIC B
Ha3BaHHOI1 BbIlIe pe3omonuu ot 28 cenrsiops 1977 rona (77)
31 o 3ammTe JUIA OTHOCHTEIBHO aKTOB aIMHHHCTPATHBHBIX
opranoB Biact. OHH KacarTCsl 3aIUTHI YACTHBIX JIHL B 8IMH-
HUCTPATUBHBIX MPOIEIYPaX B OTHOIICHUH TEX MM WHBIX Mep
WITH PEIICHUIA, IPUHATHIX [IPU IPUMEHEHUH BIACTHBIX MOITHO-
MOYHH, y4UTHIBAS MX Xapakrep, KOTOPHIC HEIOCPEACTBEHHO
3aTparuBalOT UX IpaBa, CBOOOABI MM UHTEpecH! [5, c. 271].
K 3THM pHHIKIIAM OTHOCSTCS CIIELYOIIIE:

1) ipaBO OBITH BHICTYIIAHHBIM:

— B OTHOIIICHHH JFOO0TO aIMUHUCTPATUBHOIO aKTa, KOTOPBIi
0 CBOEMY XapaKTepy MOXKET HeOIAropusITHO BIHSATH Ha TIPaBa,
CBOOOJIBI MM MHTEPECH Jnia. Takoe JUIO MOKET MPEeIbSIBHTH
(haKThI ¥ ApryMEHTBI U B COOTBETCTBYIOIINX CIyUasixX JOKa3aTelb-
CTBa, KOTOPBIE OY/IyT YYTCHBI a [MHHUCTPATHBHBIM OPTaHOM;

— B COOTBETCTBYIOIIMX CIyYasx JIUIIO, KOTOPOTO 3TO Kaca-
eTcsl, COOOIAeT B HAJIekKaIee BPeMsl U CIIOCO0, MPpUeMIIeMBbIi
UL ZIeNia, O ero IpaBax;

2) moctyn K MH(OpMAIMKM — O CBOEMY 3alpocy COOT-
BETCTBYIOIIEE JIUIIO [0 TMPHHATHUS aIMUHHCTPATUBHOTO aKTa
JOJDKHBIM 00pa3oM ToiydaeT nH(opMaimo 000 Beex cylile-
CTBYIOIIHX (haKTax, KACAIOIIMXCS IPUHSITHS TAKOTO aKTa;

3) moMoIIb ¥ MPEACTABUTEIBCTBO — JIUILY MOXET MPEo-
CTaBIISITHCS TIOMOIIb UITH 00€CIICUNBATHCS [IPEICTABUTEIBCTBO
B aIMHHHCTPATHBHO HPOLIEIYPE;

4) M3NOKEHHE MOTHBOB — €CJIM aMUHHCTPATUBHBIA aKT
SIBJISICTCSI TAKMAM, YTO IO CBOEMY XapakTepy HeOIarompHsTHO
BIMSIET Ha TIpaBa, CBOOOBI WIIH HHTEPECHI JIHIA, TAKOES JIHIO
noyyaeT HHPOPMAIHIO O MOTHBAX, Ha KOTOPBIX OH OCHOBBI-
Baetcs. MH(pOpMAIysI 0 MOTHBAX OTMEYACTCS B aKTE WITH TIepe-
JIaCTCsl COOTBETCTBYIOIIEMY JIHILY, B YaCTHOCTH, IO €€ 3aIpocCy,
B MIUCHMEHHOM (hOpMe U B TEUCHHE Pa3yMHOTO CPOKa;
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5) yka3aHue CpelCTB NMPAaBOBOW 3alIUThl — €CIHM aJMHHH-
CTPaTUBHBIA aKT, MPEIOCTABICHHBIH B MHCbMEHHOH (opme,
HEeOIaronpyusTHO BIMSET Ha MpaBa, CBOOOIBI WM HHTEPECHI
JIMLA, TO B HEM YKa3bIBAIOTCS OOBIYHBIE CPEACTBA MPABOBOH
3aIlUTHI IPOTHUB TAKOTO BO3JEHCTBUS, a TAKKE CPOKH IS MX
HCIIONB30BaHUS [2].

B cBoro ouepens, HECMOTpS Ha TO, YTO HOJAABISIOLIEE
OOJIBIIIMHCTBO aJIMUHUCTPATUBHBIX aKTOB IIPUHUMAETCS CyOb-
eKTaMHU ITyOITTYHOM aJMUHHUCTPAIINU Ha OCHOBaHHH AUCKPEIH-
OHHBIX nonHoMoun#, Komurerom MmunuctpoB Coseta EBporst
Obutn pa3paboTaHbl M 3aKperuieHbl B Pexomennamuu ot 11
mapra 1980 roma Ne R (80) 2 06 ocyIiiecTBICHUN aIMUHUCTPA-
THUBHBIMH OpraHaMH BJIACTU AUCKPEIIMOHHBIX MOJIHOMOUMH PsI
MIPUHIUIIOB, KOTOPBIMHU JIOJKHBI PYKOBOJICTBOBATHCS BCE yKa-
3aHHbIE CYOBEKTHl B KOHTEKCTE BBINIOJHEHHS UMM IHCKPEIH-
OHHBIX MOJTHOMOUHH [5, ¢. 278]. OHu nensiTcs Ha TPU TPYTIIbL:
1) ocHOBHBIE, 2) IO HOBOAY aIMUHHCTPAaTUBHON IIPOLIENYPbI
u 3) B cepe koHTpOIsl. B cOOTBETCTBHM C OCHOBHBIMU HPHH-
nunaMy B Onvxaimiend cepe aJMUHUCTPATUBHBIA OpraH Mmpu
OCYILECTBICHUN JUCKPEIUOHHBIX MOJIHOMOYHMH MMEET TaKue
TIOJTHOMOYHSL:

1) He uMeeT Apyrux 1elnei, 4eM Te, JUis KOTOPhIX MOJHO-
MOYMsI OBUIH TIPEIOCTABIICHBI;

2) npunepxuBaeTcss 0ObEKTUBHOCTH M OeCIpUCTPacTHO-
CTH, YUMTBIBAs TOJIBKO T¢ (haKThl, KOTOPBIE KacaloTcs ONpere-
JICHHOTO JIe71a;

3) mpuaep)KUBaeTCs NPUHIKIA PABEHCTBA IIePe 3aKOHOM
IIyTeM NpeJOTBpalleHNs HeCIIPaBeUINBOM AUCKPUMHUHALINH

4) nojyep>KUBaeT COOTBETCTBYIOLIMH OalaHC MEXy JIIo-
ObIMU HEOJIaroNpUSATHBIMU MOCIEACTBHIMH, KOTOPBIE €ro pe-
LIEHHE MOXKET UMETb I paB, CBOOO MIIM HHTEPECOB JINLI, U
LEISIMU, KOTOPBIE OH IPECIIEIYET;

5) mpuHHEMaeT pelleHHe B TEUEHHE CPOKa, KOTOPBIN SIBIIS-
€TCsl pa3yMHBIM, YYHUTBIBAsi BOIIPOCHI, O KOTOPBIX UIET pedb;

6) MOCIe0BaTENILHO IPUMEHSET II00ble 00IUe aJMUHU-
CTpaTHBHBIC YKa3aHUs, YUYUTHIBAs OIHOBPEMEHHO KOHKPETHBIE
00CTOSATEIbCTBA KaXI0T0 Jena [3].

K mpouenypHbIM NpUHIMIAM peaTH3alUd TyOIHYHOTO
YIIPaBJIEHHS MTPU OCYILIECTBICHHU IHCKPELIMOHHBIX TTOTHOMO-
YUl OTHOCATCS CIEAYIOIHE:

1) moOble 00IIME aIMUHUCTPATUBHbIE YKa3aHUs, KOTOPbI-
MH PETyJIupyeTcsi OCYIIECTBICHNUE JUCKPEIIMOHHOTO IOIHO-
MOYHS: OOHAPOAYIOTCSl MM HEPEaloTCS COOTBETCTBYIOLINM
00pa3oM ¥ B Tako# CTerneHu, HeOOXOAUMOMN JUIsi COOTBETCTBY-
OLIETo JINIA, [0 eT0 3ampocy, 10 WIH MOCHe MPUHITUS aKTa,
KacaroLlerocs 3Toro JIMIa;

2) eciiu aIMUHUCTPATUBHBII OPTaH B X0/1€ OCYIIECTBICHUS
JMCKPEIMOHHOTO TIOTHOMOYHSI OTCTYIIaeT OT OOIIMX aJMUHH-
CTPaTHBHBIX YKa3aHUH TaKMM 00pa3oM, UTO HETAaTUBHO BIHSET
Ha IIpaBa, CBOOOIbI WM MHTEPECHl COOTBETCTBYIOMLIETO JIUIA,
mocieaHee MoydaeT HHGOPMAIHIO O MOTUBAX NPUHATHS Ta-
KOTO pemeHus. DTO OCYLIECTBISIETCS INOO0 ITyTeM H3JI0KSHUS
MOTHBOB B aKTe, IMOO IyTeM Tepelady MX B IUCbMEHHOU op-
M€ COOTBETCTBYIOLIEMY JIHILy TIO €ro 3arpocy B TEUSHHE pas-
yMHOTrO0 cpoka [3].

K npuHmMIamM no KOHTPONIO TPUHAUICKAT CIEAYIOIINE
TIOJIOYKEHHSL:

1) axT, IPUHATHIA B XOAE OCYLIECTBICHUS TUCKPELHOH-
HBIX IOJHOMOYHI, TMOIJIEKHUT KOHTPOJIIO B OTHOIIEHHH €ro
3aKOHHOCTH CO CTOPOHBI Cy/Ia MJIK HHOTO HE3aBHCHMOTO Opra-
Ha. Takoil KOHTPOJb HE MCKIIOYaeT BO3MOKHOCTH TpEIBaAPH-
TEJILHOTO KOHTPOJISI CO CTOPOHBI 3JIMUHUCTPATUBHOIO OpraHa,
YIIOJTHOMOYEHHOTO TPHHUMATh PEIIEHUE O ero 3aKOHHOCTH U
CYTH JieJa;
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2) eclii 3aKOHOM He YCTaHaBJIMBAIOTCSl BPEMEHHbIE PAMKU
JUTSL TIPUHSATHS PEIICHUS B XOJI€ OCYIIECTBICHHS JUCKPEI[HOH-
HOTO TIOJTHOMOYHS M IMAHHCTPATHBHBINA OpTaH HE MPUHIMAET
pelIeHre B TEUEHHE Pa3yMHOTO CPOKa, HEIPHUITHE TAaKOro pe-
LIEHHST MOXKET OBITh TIOJIBEPTHYTO KOHTPOIIIO CO CTOPOHBI Opra-
Ha, YIIOJTHOMOYSHHOTO Ha 3TO;

3) cyn WM Apyroil He3aBUCHMBI OpraH, KOTOPbI KOHTPO-
JMPYET BBIMOIHEHHE JUCKPEIIMOHHOTO TOTHOMOYHS, MMEET
TaKWe MMOJHOMOYHUSI OTHOCHTENBHO TONYYeHHs WHPOPMALH,
KOTOpPBIC HEOOXOMMBI ISl BBITOJTHEHUS Takol QyHKIMHU [3].

Cpenu MHCTPYMEHTOB JISSITENIbHOCTH MyOIUYHON aJMUHH-
CTpallMK EBPOIEHCKUX CTPaH CTOUT TaKKe OTMETUTH KaTero-
PHIO aIMUHHUCTPATHBHBIX aKTOB, 3aTParuBalOIINX MpaBa 3Ha-
YUTEILHOTO YUCIIA JIUII, HAIPUMEP, 8 IMAHUCTPATUBHBIC aKThI,
Ha OCHOBAHMH KOTOPBIX PEaNM3YIOTCsl KPYIHBbIE HHPPACTPyK-
TYpHBIC TIPOEKTBHL: CTPOUTENLCTBO adPOIOPTA, ABTOMOOMIIb-
HOW MAarucTpaiu U ToMy MoaoOHoe. Takue MpOEKThI, COOT-
BETCTBEHHO, 3aTParuBalOT MHTEPECHl YaCTHBIX JIUII, & TIOTOMY
HEOOXOIMMO CYLIECTBOBAHHWE COBEPIICHHBIX U B3BEIICHHBIX
MpOLEeyp BbIauM Ha3BaHHBIX akToB [5, c. 280]. YuursiBas
910, KomuTeTom MuHHCcTpoB CoBeta EBpoIBl OBUIO TPHHSATO
pexomenaanuio ot 17 cenrsops 1987 roma Ne R (87) 16 ot-
HOCHUTEIBHO aJIMHHUCTPATHBHBIX MPOLENYP, 3aTParHBarOIINX
IIpaBa 3HAYUTEIHHOTO YKCJIA JIUIL, TI0pa3yMeBast IPU 9TOM Ta-
KUE KaTerOpHH JIHLL:

— OOITBIIIOE KOJIMYECTBO JIUII, KOTOPBIM aIMHHUCTPATUBHbIC
aKTHI aJJpecoBaHbI (JINIA TIEPBOM KATETOPHN);

— 00JIbIIOE KOMUYECTBO JIML, TMYHbIE IPaBa, CBOOOIB! HIIH
MHTEPEChl KOTOPBIX MOXKET 3aTparuBaTh aJMHUHUCTPATHBHBINA
aKT, IaXke €CJIM OH He MOIXOAUT UM (JTUIIA BTOPOH KaTeropun);

— OonbIIOe KOMUYECTBO JIMI, KOTOPBIE, COIVIACHO Hallu-
OHAJILHBIM TPAaBOM, MMEIOT MPABO 3asBIATH OINPEICICHHBINA
KOJUICKTUBHBIH MHTEPEC, YTO MOXKET 3aTParuBaThCsl aJMUHH-
CTPaTHBHBIM aKTOM (JIUIIa TPEThEH KaTeropuu) [4].

Ha3BaHHBIM JJOKyMEHTOM 3aKpEIUICHO JIBE KaTETOPUH OC-
HOBHBIX IIPHHIUIIOB B Onvkaiiiiei cepe:

1) DOpUHLUIEL, TPUMEHSIEMBbIE ISl IPUHATHS BBILICYIOMS-
HYTBIX aJIMUHHUCTPATHUBHBIX aKTOB U JUISI KOHTPOIS 32 HUMH.
K HEM OTHOCSTCS Clienytomue TpeOOBaHMs:

— eclM KOMIICTEHTHBIH OpraH MpeaiaraeT MpUHATH TaKoH
aJIMHHUCTPATHBHBIN aKT, COOTBETCTBYIONIME JHIA JOJDKHBI
OBITh HaJIeKAIIMM 00pa3oM YBEJOMIICHBI 1 00ECIICUeHBI Ta-
KUMH (paKTOpaMH, KOTOPBIE OKaXKYT UM BO3MOXKHOCTb OLIEHUTh
BO3MOXKHBIE MOCJIEICTBHS ATOrO aKTa JJisl UX Tpas, CBOOOI U
HMHTEPECOB;

— YUYHUTBIBASI OPEIMET U MOCICACTBHSA MPEATIOKEHHOTO aJl-
MUHUCTPATHBHOTO aKTa, MPEICTABICHHBIC HHTEPECHI, CTaTyC
MM KOJIMYECTBO COOTBETCTBYIOIMINX JIML MJIM HEOOXOIMMOCTh
obecnieunth 3QPEeKTUBHOE YIpaBIeHUE, KOMIICTEHTHBIA OpTraH
MOXET PEIlUTh, YTO Ha BCEX MJIM HA HEKOTOPBIX dTArax mporie-
IypbI JIMIIA BTOPOH KaTeropuy ¢ OOLIMMH HHTEpecaMH Ha3Ha-
YarT OJIHOTO WK 0oJIee OOLIMX MPEACTABUTENICH; JTUI TPETher
KaTeropyu MPEeCTaBILSIFOT aCCOIMAIIMN HIIH OPraHU3aInH;

— TI0 IPOCKOe JINI] TIePBOii KATETOPHH, B COOTBETCTBUH C Ta-
KUMH TIPEACTaBUTEIbHBIMU JOTOBOPEHHOCTSMH, KOTOPBIE MO-
T'yT OBITh HAJIO)KEHBI HA HUX, JIMLA APYTHX KaTerOpUil TOIKHBI
AMETh HaJUIeKAIHH JOCTYI KO BCEM MMeromumMes hakropam,
KOTOPBIE KAacalOTCs MPUHATHS aKTa;

— YUYHUTBIBAS] IPEIMET U MOCIEACTBHS MPEITIOKSHHOTO aJl-
MHUHHCTPATHBHOTO aKTa, MPEACTAaBICHHbIE MHTEPECHI, CTaTyC
WU KOJIMYECTBO COOTBETCTBYIOIIMX JIMLI, MM HEOOXOIMMOCTh
obecrieunTh PPEKTHBHOE YITpaBIeHNE, KOMITIETEHTHBINA OpraH
MOXKET PEIINTh, YTO TPOLEAypa y4acTHsI MPOIOJDKUTCS CO-
IJIACHO O/IHOM (MK OoJiee) U3 CIeAYOMUX GOPM: MUCbMEHHBIC
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3aMEYaHMs; 3aKPhITOE WIN OTKPBITOE CIyIIAHHE, MPEICTaBH-
TENILCTBO B COBEIIATEIIFHOM OpraHe KOMIIETEHTHOTO OpraHa.
Ecnu BeIOpaHHas mponenypa sIBIsieTcs POLEeAypol MmpeacTa-
BUTEJIBCTBA COOTBETCTBYIOIINX JIML] B COBELIATEIBHOM OpraHe,
JIMIA TIEPBOM KAaTErOpHU M, B COOTBETCTBUHU CO CIESIYIOIIUMU
MIPEICTaBUTEIbHBIME JJOTOBOPEHHOCTSIM, JIUIIA BTOPOI KaTero-
PHH TaKXKe UMEIOT MPaBO MPEIOCTABIATH (PAKThI U apTyMEHTHI
¥ (B ONPEENCHHBIX CIy4Yasx) UMEIOIINeCs J0Ka3aTeIbCTBa;

— KOMITETEHTHBI OpraH JOJDKeH MPUHATH BO BHUMaHUE
(haxThl, apryMEeHTHI ¥ JOKA3aTeNbCTBA, IPEICTABICHHBIE COOT-
BETCTBYIOIIMMH JIMIIAMHU BO BPEMSI MPOLIEAYPHI YUaCTHS;

— aJMUHHCTPATUBHBIA aKT JOJDKEH ObITh 0OHapomoBaH. B
MyOIMYHOM yBEIOMIJICHMH JOJDKHO OBITH YKa3aHO, €CIM OHO
camMo He COJCPXKHUT IToW MH(MOpPMAIMHU, KaKUM 00pa3oM co-
OTBETCTBYIOLINE JIUIIA MOTYT MOJYYUTh AOCTYI K OCHOBHBIM
BBIBOZIaM, KOTOpBIE BO3HHUKAIOT M3 IIPOLEIYPHI; MOTHBOB, Ha
KOTOPBIX OCHOBBIBACTCSl aJIMUHHUCTPATHUBHBINA aKT; HMHpOpMa-
i 00 OOBIYHBIX CPEACTBAX MPAaBOBOW 3aIIUTHI OT aJMHHH-
CTPAaTUBHBIX aKTOB M CPOKaX, B TEUCHUE KOTOPBIX OHH JOKHBI
OBITh UCTONB30BaHBL. JIUIA TTEPBOM KATETOPHH JTOJDKHBI OBITh
JIMYHO YBEIOMJICHBI O aJMHUHHCTPATUBHOM aKT€ U O €ro Mo-
TUBaX. MOTHBBI MOTYT COAEPKATHCSA B CAMOM aKTe WM ObITh
YBEJIOMJICHBI 9THM JIMI[AM MTUCbMEHHO 10 HX MPOChOe B Teue-
HHE OIPEIETIEHHOTO BpeMeHH. Takke yKa3aHHBIM JIUIIAaM TIpe-
JIOCTaBJISIeTCsl MHPOPMAIHs 00 OOBIUHBIX CPE/ICTBAX MPABOBOM
3aIIUTHI OT aKTa M CPOKAX MX UCTIOIb30BAHUS,

— aJIMHHHUCTPATUBHBIA aKT JOJDKEH TMOIUIEKATh KOHTPOIIO
CO CTOPOHBI Cy/la WM JPYTrOro HE3aBHCUMOTo opraHa. Takoi
KOHTPOJIb HE HCKIIOYaeT BO3MOKHOCTH IPEABAPUTEIBHOIO
KOHTPOJISI, OCYIIECTBISIEMOTO aJMHUHHCTPATUBHBIM OPTaHOM.
Ecnu mpouenypa KOHTPOIIS 0XBaThIBACT OOJIBIIOE KOIUYECTBO
JIIL, CYI WIH JPYrOd KOHTPOIUPYIOIIUA OpraH MOXKET, UMest
OIpe/IeIEHHOE OTHOIICHHE K MpaBaM M HHTEpecaM CTOPOH,
COIVIACHO OCHOBHBIM NPHHIHUIAM, OCYIIECTBHTH DPA3IUYHBIC
HIard JUisi  yCOBEPUICHCTBOBAaHHS MPOIEAYpHl (HampuMep,
TpebOBaTh OT YYaCTHUKOB C OOIIMMH MHTEpEeCcaMH BHIOpATh
OoHOrO MK Ooyiee OOMIMX MpPEACTABUTENCH, 3acCIylINBaTh U
OKOHYATENHHO PelaTh aneUIsIUH, OCYIIECTBIATH COOOIICHNE
MyTeM MyOIIMYHOTO 00BsBICHUS) [4];

2) IPUHIHUIBI, KOTOPHIE AODKHBI 3aIIUIIATh COOTBETCTBY-
IOIINX JIMI, €CIM aIMHHUCTPATUBHBIN aKT MOXXET UMETh I0-
CJICJICTBUSI Ha TEPPUTOPHHU COCeqHEro rocyaapcta. K Takum
[IPaBHJIaM OTHOCSATCSI CJICYIOIINE MOTOKEHHS:

— eCJM aJIMUHUCTPATHBHBIN aKT MOXKET 3aTparuBaTh Npasa,
CBOOOIBI JINI] MJIM UHTEPECH Ha TEPPUTOPHH COCETHETO TOCy-
JlapcTBa, MPOLEaAypa aAMUHUCTPATUBHON y4yacTHs, yKa3aHHas
B OCHOBHBIX MPHHIIMIAX, TOJDKHA OBITh JOCTYITHOM JUIS 3aUH-
TEPECOBAHHBIX JIUI] B 3TOM TOCYJapCcTBE HA HETUCKPHMHUHAIIH-
OHHOM OCHOBE;
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— JIOCTYII K MPOLIEIype KOHTPOJISI OJDKEH OBbITh 00ecedeH
0e3 TMCKpPUMUHALIMK HAa OCHOBE I'PAXKIAaHCTBA WM MIPOKUBAHHUS;

— JOCTYyIl K TNpPOIEAype aIMHHUCTPATUBHOTO YYacTHs H
IpoLesype KOHTPOJIS MOXKET IHOUIeKATh MPUHLUIAM B3aHM-
HocTH [4].

BoiBoabl. TakuM 00pa3oM, TOIBOAS UTOT, OTMETHM, YTO
MHCTHTYT aJIMHHHUCTPAaTUBHBIX aKTOB B €BPOIEHCKOM aIMH-
HUCTPaTUBHOM IPOCTPAHCTBE XapaKTEPHU3YyeTCs BBICOKOU
CTEIEeHBI0 MPABOBOTO HOPMHPOBAHUS, LIEHTPAJIbHOE MECTO B
KOTOPOM OTBE/ICHO MPOIIeTypHOM cocTapistomeid. Takoit moj-
XOJI SIBJISICTCS JOBOJILHO HEOOBIUYHBIM JIJISl YKPAUHCKOTO 3aKO-
HOJIATeNIbCTBA, B KOTOPOM IO CETOTHSIIHEro JHS BCE elle He
3aKpeIUICHa MOJHAsi CUCTEeMa MPOLEIYPHBIX MPUHIUIOB, YTO
HCKJIFOYUTENIEHO HETAaTUBHO CKa3bIBACTCS HA 3aKOHHOCTH JIes-
TEJILHOCTH IyOIMIHON aJMUHHCTPALUH, CBSI3aHHOU C MPUHSI-
THEM aJIMUHUCTPATHBHBIX aKTOB. YUHUTHIBAs 3TO, IPU BHEIpE-
HUM KOHIENIUH TyOIUYHON aMHUHUCTPAIMUA U OIIPEeIICHUN
HanpaBIeHUH aJMHHUCTPATHBHON pepOpMBl HEOOXOIUMO
YUIHUTHIBaTh COOTBETCTBYIOLIUI €BPONEHCKHUI OIBIT U JTYUIIYIO
aJMUHUCTPATUBHYIO MIPAKTUKY I10 3TUM BoIpocaM. B yactHo-
CTH, M3JIO’KEHHBIE MTOJIOKEHUSI MOTYT OBITh IIGHHBIMU TIPH Pa3-
paboTKe A IMUHHCTPAaTUBHO-IIPOLICTYPHOTO KOAEKCa YKpauHBbI
Y 3aKOHA O ITyOIMYHON aIMUHHUCTPAIIH.
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AIMIHICTPATUBHO-ITPABOBE PEI'YJIIOBAHHS JOITYCKY
THO3EMHUMX IHBECTHUIIN B EKOHOMIKY YKPATHI

I'anuna ITY3AHOBA,
KaHJMAAT FOPUANYHHUX HayK, TOLUCHT Kadeapy KOHCTUTYLIHOTO TIpaBa Ta Iep:KaBHOTO YIIPABIiHHS
Mi>XHapOTHOTO TYMaHITAPHOTO YHIBEPCHTETY

SUMMARY

In the article the concept of foreign investment as objects of civil rights owned by the foreign investor is not withdrawn and
is not limited in circulation on the territory of the receiving state. Determined that foreign investment is an independent initiative,
systematic, at his risk the activities of foreign investors on the territory of the receiving state in the types and forms is not limited by
law in order to achieve a profit or other socially significant effect. To consider the question of the admission of foreign investments
in the Ukrainian economy, conditions, and requirements for foreign investments are regulated by administrative law.

Key words: foreign investment, activity of foreign investment, admission of foreign investment, administrative-legal
regulation of the admission of foreign investment.

AHOTALIA
VY cTarTi pO3MISHYTO NUTAHHS MOHATTS IHO3EMHOI IHBECTHIIi SK 00’€KTiB IUBITGHHX MpaB, IO HAJICKATh IHO3EMHOMY
IHBECTOPY, HE BUJIYUCHHX 1 HE 0OOMEKEHHX Y 3BOPOTI Ha TEPUTOPIT pHiiMarouoi aep:kaBu. BusHaueHo, 1110 iHO3eMHE iHBECTYBaHHS —
LI caMOCTil{Ha iHilliaTUBHA, CHCTEMaTU4Ha, Ha BJIACHIN PU3UK AifIbHICTb IHO3EMHHX 1HBECTOPIB Ha TEPUTOPIi NpuiiMarodoi aep-
JKaBH Y BUAX Ta popMax, He 0OMEKEHUX 3aKOHOJABCTBOM, 3 METOIO OJIep KaHHS TPUOYTKY ab0 JOCSTHEHHS 1HIIIOTO COLIAIbHO
3HAYMMOTrO0 e(eKTy. PO3IIsIHYTO MUTaHHS JOIYCKY 1HO3EMHMX iHBECTHLIN B €KOHOMIKY YKpaiHi, yMOBU Ta BUMOTH 10 iHO3EMHHUX
IHBECTHIIIH, perJIaMEHTOBaHI HOPMaMH aJIMiHICTPATHBHOTO TIpaBa.

Kuiro4oBi cjioBa: iHO3eMHa IHBECTHILIS, IHO3EMHE 1HBECTYBaHHSI, TONTYCK 1HO3EMHHX 1HBECTHUIIIH, a]MiHICTPaTHBHO-TIPABOBE

PEryIOBaHHs IOIyCKY IHO3EMHUX 1HBECTHIIIH.

HOCTaHOBKa npo0/eMu. YKpaiHa, sIK 1 iHII1 KpaiHU CBITY,
3alliKaBJiecHa B I1HO3EMHHX IHBECTHIISIX Ta CTBOPIOE
YMOBH JIJIs1 3/1iIHCHEHHS IHO3EMHUMH iIHBECTOPAMHU JTISUTLHOCTI Ha
Teputopii AeprkaBu. OJJHAK BOKIMBUMH IS ICPIKABH € TaKi IMH-
TaHHS, K 3aXHCT EKOHOMITHOTO CYBEPEHITETY JIep)KaBH, IPaB Ta
3aKOHHUX IHTEPECIB TPOMaJISIH KpaiHH, TPOTHIiSI MOHOIIOJI3MY
Ta HeJOOPOCOBICHOI KOHKYPEHLIT TOIIO, IO 3IiHCHIOIOTECS 3a
JIOTIOMOT'OI0 HOPM Pi3HHUX Tally3eil 3aKOHOAaBCTBA, HacaMIIepe
aIMIHICTPaTHBHOTO MpaBa. 3a3HayeHe 00YMOBIIIOE aKTyaIbHICTh
pI3HUX TMHUTaHb aJMiHICTPATHBHO-TIPABOBOTO  PETYITIOBAHHS
IHO3EMHOTO IHBECTYBaHHS B YKpaiHH.

ITiz 9ac miAroTOBKH 1IOTO JTOCIIIKEHHS Oy BUKOPHCTaH1
HAayKOBI Ipali TakUX YKPaiHCHKUX Ta 3apyODKHUX YUYECHUX:
B.A. babenka, €.P. bonynosa, [0.I1. bypmra, O.M. BinHuk,
H.M. Bosnecenchkoi, H.B. Boporinoi, I1.II. Tonuaposa,
0O.B. KoBanpuyk, 'M. Kocrionuna, T. Kocsiauyk, O.B. Kinwm,
M.M. Jlusenuesa, O.M. Jlomuxina, B.I. Jliobumosa,
A.B. Omenbuenka, 1. [Ty3anosofi, O.I1. Psouenko, H.O. Cani-
axmetoBoi, B.M. CenuBanoBa, B.B. ConoBaposa, M.I. [lo-
paesa, I0.H. Crapinopa, B.B. Cyxonoc, 1.3. ®apxytanHoBa,
B.[. Yepnamuyk, T.O. YUepHaguyk, M. UepHyxH Ta iHIIHX.

IMicns cmagy B 2012 pomi cBitoBHil 0OCSr mps-
MHUX iHO3eMHHMX iHBectuuid (mami — IIII) 3HOBY mouaB
30ipIIyBaTucs, 1 iX mpumams 3pic Ha 9% B 2013 poui mo
1,45 tpnu. monapiB. FOHKTAJI koucrarye, mo moroxu ITII
36uteImmics B 2014 poui go 1,6 TpiH. gonapis, a B 2015 porui
MPOTHO3Ye 301nbIeHHs 10 1,7 TpiH. ponapis ta B 2016 pori 10
1,8 TpaH. 1onapiB 3a MOPIBHAHO OLIBII MIBUKOTO 3pDOCTaHHS B
PO3BUHEHHX KpaiHax. BoqHOYac HETpHBKa CUTYAIlisl Ha ACSKUX
PHUHKax i pU3UKH, TOB’SI3aHI 3 TOJIITHYHOK HEBU3HAUCHICTIO
Ta PErioHaJbHOI0 HECTaOUIBHICTIO, MOXKYTh HETaTUBHO IIO-
3HAYUTHUCS Ha nepeadadyBanomy nputoky I1II [1], mo mMoxHa
BilHECTH ¥ 70 YKpaiHH, /¢ MOJITHYHA KpU3a HEraTUBHO I10-
3HAYMIIACH HA €KOHOMIYHHUX TpoIiecax.
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Tak, 3a OCTaHHI POKH CIOCTEPIraeTbcsi pPi3Ke 3HMKCH-
Hs I1Il B ekoHOMiKy YKpaiHM, HANPHUKIIAJI, 33 MEpPioJ] ClueHb-
BepeceHb 2014 p. oOcaru mpsMHUX 1HBECTHILIH HapOCTaroYUM
MIJICYMKOM 13 TOYaTKy poky ckianu 48522,6 muta gon. CLIA,
mo Maibxe Ha 13,9% menmte ananorigynoro nepiogy 2013 poxy
[2], mo migkpecatoe HEOOXiAHICTh BIIOCKOHAJICHHS ACPIKaBHOL
MOJIITUKK 1HO3eMHOT0 iHBecTyBaHHs (mami — JITTII).

BukopucToByrour pi3Hi METOAM HAYKOBOTO JIOCIIKCHHS,
aBTOP CTABUTH 32 METY aHali3 HOPM aJMIHICTPaTUBHOTO Mpa-
B, SIKi PETYJIIOIOTH JIOMYCK iIHO3EMHUX 1HBECTHIIIH B EKOHOMIKY
VYkpainu, 3’sicyBaHHS 3aBIaHb Ta 3HAYCHHS aIMiHICTPaTHBHOTO
3aKOHOMABCTBA [UIST PO3BUTKY CKOHOMIUHHMX TMpOIECIB B
Vkpaiui.

BukJiag ocHoBHOro Matepiadty. [TyGiiuHo-nipaBoBi 3aco0u
BIUIMBY, 3aKpIiIJICHI 3aKOHOJABYO0, 3a0€3MeUyI0Th MPOBEACHHS
EKOHOMIYHOT MOJIITUKH JICPYKaBH 111010 IHO3EMHHUX 1HBECTOPIB.
VY 3B’S3Ky 3 MHO)KMHHICTIO Pi3HHX 32 CBOIM XapaKTepoM Ipa-
BOBUX HOPM, III0 PETYIIOIOTh 1HO3€MHE IHBECTYBAaHHS, CIIiJ
PO3NISTHYTH MUTAHHS PO aJAMIHICTPATUBHO-IIPABOBE PETYIIIO-
BaHHSI, OCKIJIbKH CaMe HOPMH a/IMiHICTPaTHBHOTO 1paBa 3a0e3-
neuyroTs peanizauito JAITII.

Ponp nmepxaBm, sk Bkazye O.B. Kumm, mnomsrae vy
BCTAHOBJICHHI €JIMHOTO JUISL BCIX CYO €KTIB IMiANPUEMHHIITBA
aJIMIHICTPATUBHO-TIPABOBOTO  PEXKHUMY ISl 3a0e3MeueHHs
e(eKTHBHOT i IIPUEMHHUIBKOT MisJIBHOCTI Ta B KOHTPOJI 3a
JOTPUMAHHSM LIBOTO PeXUMY. B afMiHiCTpaTHBHO-IIPaBOBOMY
PO3yMiHHI Jiep)KaBHE PEryJIIOBaHHS sIBJIsIE COOOK0 KOMIUIEKC il
crieniajgbHUX Cy0’€KTiB MyOIiYHOT BIIAIM, SKi 3a JOMOMOTOK
0araroMaHiTHOrO, HOPMATHBHO 3aKPIIJICHOTO IHCTPYMEHTAPit0
METOZiB Ta 3aco0iB 3[iMCHIOIOTH OPraHi3ylouuil BIUIMB Ha
KOHKPETHI CyCHiJIbHI BiHOCHHH [3, c. 484].

ToBopsium  mpo  iHO3eMHI  iHBecTHIii SK  00’€KT
a/IMIHICTPAaTHBHO-IIPAaBOBOTO PETYJIOBaHHSA, HEOOXIAHO BH-
XOJHMTH 3 TOTO, SIK 1 SIKHM YMHOM HOPMHU aIMiHiICTPaTHBHOTO
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IIpaBa BIUTMBAIOTh HA MIPABOBITHOCHHH, SIKI BHHUKAIOTB ITiJ] 4ac
3[ifICHEHHS [ISUIBHOCTI 1HO3EMHHUX IHBECTOPIB Ha TEPUTOPIi
VYkpaiuu. [Ipu 11poMy HEOOXiTHO BpaxOBYBaTH Ti 0COOIMBOCTI,
ski nos’szani 3 MIIII. [lepxaBHa moJiTHKAa i1HO3EMHOTO
IHBECTYBaHHA — 1€ I[JIECIIPSMOBaHa JisJIbHICT OpraHiB
JIep’KaBHOT BJIA/IN 3 BUPIIICHHS! €KOHOMITHUX MPOOJIEM, TOCST-
HEHHS i peani3aui'1' 3araJibHO BU3HAYCHUX II1JICH eKOHOMIYHOTO
PO3BHTKY CYCIIILCTBA 200 1010 OKpeMuX Chep, 3 BUKOPHCTaH-
HSM IPABOBHX, CKOHOMIYHIX Ta aIMiHICTPaTHBHHX METOIB Ta
3ac00iB BIUIMBY Ha iIHO3eMHHX iHBecTOpiB [4, c. 579].

AMIHICTPAaTUBHO-IIPABOBE  PETYJIOBAHHS  1HO3EMHOIO
IHBECTYBaHHS € OJHHUM i3 BHUJIIB JEp)KaBHOTO BIUIMBY Ha
CYCHUIBbHI BIJHOCWHHM, IO 3AIMCHIOETHCS YIOBHOBAKCHUMHU
JIEpKaBHUMHU OpraHaMy 3a JIONOMOTOI0 CIeHU(iuHOi CH-
CTeMH IPaBOBUX 3acO0iB i3 METOI0 BIOPSIKYBAHHS ILIHOTO
Buay cycrinbHuXx BimHocuH. KO.M. CrapinoB 3a3Hauae, 110
aJMIHICTPAaTUBHO-NIPABOBE PETYIIOBaHHS SIBISE COOOIO CH-
cremy [8, ¢. 397]. MoxHa BHIUIMTH TaKi €JIEMEHTH CHCTE-
MH  aJMIHICTPaTHBHO-IIPABOBOTO PETYJIIOBAHHS 1HO3EMHOTO
iHBecTyBaHHS: 1) HOpMa IpaBa — 3aikcoBaHa B HOPMATHUBHO-
MPABOBUX aKTax, IO BH3HAYa€e Mipy HEOOXITHOT Ta HaJeKHOT
MOBE/IHKH 1HO3EMHHUX IHBECTOPIB K YYaCHHUKIB CYCHIIBHHX
MIPAaBOBIJIHOCHH Ta OPraHiB JEp)KaBHOI BiajH; 2) IOPHIUYHI
(hakTH — KOHKPETHI JKUTTEBI OOCTaBHHMU, 3 SIKUMH TIOB’SI3aHE
BUHUKHEHHS1, 3MiHa a00 MPHUIMHEHHS HpaBOBiZ[HOCI/IH y cdepi
IHO3EMHOTO 1HBECTYBaHHS; 3) HpaBOBlILHOCI/IHI/I y cdepi
1HO3EMHOT'0 IHBECTYBAHHSY, BU3HAYCH] HOPMAMH NPaBa; 4) akTH
peamizawii mpaB Ta 000B’sI3KiB IHO3EMHUX 1HBECTOPIB Ta AEp-
JKaBHUX OPraHiB, BU3HAUYCHUX HOPMAMHU J{IOYOTO 3aKOHOIAB-
CTBa; 5) MpaBOBa BIJMOBIIAJIBHICTH IHO3EMHUX IHBECTOPIB y
BUIAJKAX NOPYLICHHS HOPM JiI0Y0r0 3aKOHOAABCTBA.

ITy6niuHe peryintoBaHHS €KOHOMIYHUX IPOLECIB IOBHH-
HE OpraHivyHO IOEIHYBATUCS 3 PHHKOBUMH MEXaHi3MaMH,
HE MTiAMIHIOIOYM Ta HE 3MCHINYIOYHM pOJi OcTaHHIX. Take
PEryNIOBaHHs € CKJIAJOBOI0 YaCTHHOIO CY4aCHOi PUHKOBOI
E€KOHOMIKHM, M0 ¥ BHM3Hauae HOro 3MmicT. 3 ypaxyBaHHSIM
MPIOPUTETHOCTI MyONiuHA aJMIHICTpalisi BHKOHYE TaKi
ocHOBHI ¢yHKIIT y cdepi exkoHoMmiku: 1) opranizauiiina;
2) KOHTPOJIbHA; 3) 3aXHCTy PUHKOBUX OCHOB TOCITO/IapIOBAH-
Hs1; 4) perynstuBHa [9, c. 463—464].

Opranizaniiina  QyHKLiS  BKJIIOYa€  HOPMOTBOPUY
JUSUTBHICTD, TOOTO CTBOPEHHSI MPABOBOT OCHOBH 3/iHCHEHHS
rOCIO/APChKOi  JIISTIBHOCTI  Ta  OpraHi3aliiHUX  CTPYK-
Typ nyOniuHOi anmiHicTpauii, ski OyayTe 3abesnedyBari
peanizanito mux HopM. KoHTponbHa (yHKIIS BKITIOYae B cede
KOHTPOJIb 32 JOTPUMAHHSIM MPAaBOBUX HOPM 1 3aKOHOAABCTBA
y cdepi rocnogaproBaHHsa. DyHKIIS 3aXUCTY TOCIOAAPCHKUX
BITHOCHH HacamIiepesl CIpsIMOBaHA Ha 3aXHCT EKOHOMIUHOT
KOHKYpEHIIii Ha 3aca/iaX piBHOCTI Cy0’€KTiB rOCHOAapPIOBAHHS
repes1 3aKOHOM Ta IPIOPUTETY MpaB CIIOKHBAYIB, 3ar100iraHHs;
HEJIOMYIIEHHS KOHICHTpAIlii, Y3TO/KEHUX il Cy0’€KTiB TO-
CIIOIAPIOBAHHSl Ta PEryJOBaHHs IiH (Tapu]iB) Ha TOBapH,
o BUPOOIISIOTHCS (peasi3yloThCsi) CyO €KTaMU HPUPOIHHUX
MOHOMOJIH; 3MIHCHEHHS KOHTPOJIO MIONO CTBOPEHHS KOHKY-
PEHTHOTO CEepEeIOBUIIA Ta 3aXUCTy KOHKypeHuii y cdepi aep-
JKaBHUX 3aKyIiBeNb TOLIO.

3MicT peryiasTMBHOI (QYHKI[T MOJSrae B TOMY, IO
nyOnmiyHa — anMiHicTpamis Ui peajizamii  eKOHOMIYHOT
MOJITUKM, BHUKOHAHHS IJIbOBUX EKOHOMIYHUX Ta IHIIMX

mporpaM i mporpaMm eKOHOMIYHOTO # COLIiaJbHOTO PO3BHUT-
Ky 3aCTOCOBYE PI3HOMaHITHI 3aCO0M Ta MEXaHI3MH PETYIo-
BaHHs T'OCIOAAPCHKOi AISIIBHOCTI, IO SKUX, BIANOBIIHO 10
ct. 12 Tocnomapchkoro Konmekcy YKpaiHW, HaleXaTb Taki:
JIIICH3yBaHHS, MATCHTYBaHHS Ta KBOTYBaHHS; cepTHdikaris
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Ta CTaH/JapTHU3allisl; 3aCTOCYBAaHHS HOPMATHUBIB 1 JIIMITIB; pe-
IyIIoBaHHA IiH 1 TapudiB; OepikaBHE 3aMOBICHHS; HaJaH-
Hs IHBECTHIIHHMX, ITOJATKOBMX Ta IHIIUX ITIJILI; HaJaHHSI
JIOTAIlii, KOMIICHCAIlil, IITbOBUX 1HHOBAIIiH Ta CyOCH/Iii.

IHo3zeMHe iHBECTYBaHHS K CaMOCTIHHMH  Hampsm
€KOHOMIYHOI  IisUTBHOCTI, IO Ma€ CBOI OCOOJIMBOCTI,
PETYIIOETHCSI HOPMaMH KOHCTHTYIIHHOTO, a/IMIHICTPaTUBHOTO,
MO/IATKOBOTO, MUTHOTO, 0AHKIBCHKOTO Ta IHIIKX HOPM MpaBa.
[pu oMy 10 TENepilHbpOro Yyacy B 3aKOHOIABCTBI, TPAaBOBIi
Hayli YKpaiHu Ta 3apyOiKHMX KpaiH HE CKJajacs €IuHa
MOHATIIiHAa 0a3a OCHOBHHX ITOHATH IHO3EMHOTO 1HBECTYBaHHS,
TOMY OpraHH Jep)KaBHOI BJaJH, BHKOPUCTOBYIOUHM Di3HI
IIPABOBI MOHATTS, HE JOCUTH €(EKTHBHO BIUIMBAIOTH HA IPO-
[[ECH 1HO3EMHOTO IHBECTYBAHHSI.

ITig uvac aHamizy iHO3EMHHX IHBECTHIIH sK 00’eKTa
aJIMIHICTPAaTHBHO-TIPABOBOTO  PETYJIOBaHHA  HacamIepen
BU3HAUUMOCS 3 TIOHSTTSAM «IHO3EMHAa IHBECTHIis». 3a3Ha-
YUMO, IO TIOHSTTS «IHO3E€MHA IHBECTHIlIS» € TIOXITHUM
BiJl MOHATTA «iHBecTUIi». L[i MOHATTS BUKOPUCTOBYHOThH-
cs B HU3LI Trally3el 3aKOHOJABCTBA, TOOTO € MIKrally3eBUMHU
MOHATTSMU.  3aKOHOAABYI  BH3HAYEHHS [UX IPABOBHX
nediHimiii Ta X 0coOIMBOCTI MicTATh Taki 3akoHH: «IIpo
IHBeCTHLINHHY AisbHICTE» Bix 18 Bepecus 1991 poxy [10];
«IIpo 30BHINIHLOCKOHOMIYHY AisTIbHICTBY Bix 16 kBiTHS 1991
poky [11]; «IIpo pexum iHO3eMHOro iHBCCTyBaHH}I» Bix 19
Gepesnst 1996 poky [12] (mai — 3akoH), xe 3aKpimiIeHo, 110
1HO3eMHI IHBECTHIIIi — IHHOCTI, 10 BKJIAJAIOTHCS IHO3EMHUMH
iHBECTOpaMH B 00 €KTH 1HBECTULIHHOI AiSILHOCTI BiIMOBITHO
JI0 3aKOHOZIaBCTBA YKpaiHU 3 METOI0 OTPUMAaHHS NPUOYTKY abo
JOCSTHEHHS comianbHoro edexry. ToOTo B 3a3HaUYeHHUX BHU3HA-
YEeHHSIX 0COOIMBOIO BIAMIHHICTIO «IHBECTHLI1» BiJl «IHO3eMHOT
IHBECTHILI» € HAJISKHICTh OCTAaHHIX IHO3EMHOMY 1HBECTOPY.

TakuM YMHOM, MTOHSATTS KIHO3EMHA IHBECTHILIS» MICTHTHCS
B IEKIIBKOX 3aKOHOZIABUMX AKTaX YKpAiHM Ta HE BU3HAYAETHCS
OJIHO3HAYHO, IO MiJIKPECITIOE HeTOCKOHATICTh TPABOBOTO pe-
T'YJIIOBaHHS [IHOTO HANPSIMY AisuTbHOCTI. [IpoTe HeBU3HAYEHICTh
[IPABOBUX IOHATH HETaTHBHO BIUIMBAE HA IPOLEC IIPABOBOIO
PEryIIOBaHHs IHO36MHOTO iHBECTYBaHHSI, Y TOMY YHCII i TaKo-
rO HOTO HANpsMY, SIK aAMiHICTPaTHBHO-IIPaBOBE PETYIIOBAHHSI.

H.M. Bo3sHeceHncbka 3a3Havae, 10 B HAIIOMY CKJIAQJIHO-
My, IUHAMiYHOMY CBiTi BUJIO3MIHIOIOTbCS 0araro IpaBo-
BUX KaTeropii, KOHIEMIIH i MOHITh JUIs TOTO, MO0 JOTiY4HO
BIJINIOBIZIATH CTPIMKOMY PO3BHUTKY CBITOBHX EKOHOMIUHHX
BigHOCHH [13, c. 167], 1110 MOXHa BiZTHECTH 1 J10 TaKOi IPaBOBOT
KaTeropii, ik «iHO3eMHa 1HBECTHIIIsD».

B.B. Cyxonoc, B.JI. Yepnamuyk, T.O. UYepnamuyk
BiZ[3HAYAIOTh, 110, BH3HAYAIOUM IPABOBUI 3MIiCT MOHSITTS
«IHO3EMHI 1HBECTHIII1», CJTiJ] 3BEPHYTH yBary Ha Taki MOJIOKCH-
Hs1. Byab-sika iHBeCTHILisI — LIe MaifHO a00 MaifHOBI MpaBa, sKi €
00’ €KTOM IpaBa BIaCHOCTi. HacTyITHUM Ba)ITMBUM €JIEMEHTOM
MIPAaBOBOI XapaKTEPUCTUKN IHO3EMHHX IHBECTHIIIH € Te, 1O TTi]T
iHO3EeMHUMHU IHBECTHUIISIMH PO3YMIIOTh yCi MallHOBI IIIHHOCTI,
SIK1 JTO3BOJICHI JIJIsl 1HBECTYBaHHS HAlllOHAJLHUM 3aKOHOZAB-
CTBOM a00 MIKHApOJHHMH JIOTOBOPAMHM BIMOBIHUX JCPIKaB
[14, c. 156].

He Brmaro4mch y IUCKYCilO HIOMO 3a3HAYCHUX IMPABOBUX
nediHiii, TiAKpecInMO 0COOTMBOCTI IHO3EMHUX 1HBECTHIIIN:
1) iHO3eMHI iHBeCTHUIIT — 11e 00 €KTH IpaBa BIACHOCTI, SKi Ha-
JIeKaTh 1HO3EMHOMY 1HBECTOPY; 2) 1HO3EMHUMHM iHBECTOpaMHU
€ cy0’ekTH: IOpHIMYHI 0COOHM, SIKi CTBOpPEHI BIiJIMOBITHO
10 3aKOHOJABCTBA IHIIOTO, BIAMIHHOTO BijJ 3aKOHOZABCTBA
VYkpainu; ¢izuuHi 0coou — iHO3eMIll, IKi He MarOTh MOCTIHHOTO
MICIISI IPOKUBAHHS HA TEPUTOPii YKpaiHU Ta He OOMEXeHi B
JII€31aTHOCTI; 1HO3EMHI JEp)KaBH, MIKXHAPOJAHI YpsJIOBI Ta
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HEYpSIJIOB1 OpraHi3arlii; iHII iH03eMHi Cy0’ €KTH IHBECTUIIIIHOT
JUSUTBHOCTI, SIKI BU3HAYAIOTHCS TAKUMH BiJIIOBIHO JIO 3aKOHO-
JaBcTBa YKpainu (cT. 1 3a3HaYeHOr0 3aKOHY).

Cnijy MOTOAUTHUCS 3 BYCHHMMHM, SIKI CTBEP/DKYIOTb, IO
BIJICYTHICTh €IUMHOI MO3ULIl B YsABIEHHI IIPO TE, L0 TaKe
IHBECTHIIl, MO3HAYAETHCSI W HAa MDKHAPOAHOMY IIPaBO-
MOPSIAKY IIOJ0 LIBOTO MUTaHHSA. Tak, OAMH 13 HAWHOLIBII
3HAYYIIMX MDKHAPOJHO-NPABOBHX aKTiB Yy peryaioBaHHI
IHBECTHIIHUX TPOIECiB — BalIMHI TOHChKA KOHBEHILISI TIPO
MOPSIIOK BUPILICHHS CITOPIB MiX JIEPKABOIO Ta IHO3EMHUMU
ocobamu 1965 poky — HE MICTHTH TOHSATTS «IHBECTHIii»
[15, c. 467-483]. 1le cTBOpIOE HECTAOUIBHICTD y €AMHOMY
yHi(piKOBaHOMY Minxojal npo iHBecTHIii. OCKUIBKH KOXKHA
neprkana, Oyaydu MPUIHMalu0I0 CTOPOHOI0, Y BHYTPIIIIHEOMY
3aKOHOJIAaBCTBI BCTAHOBIIIOE BJIACHI OPUAMYHI KpUTEpil
MI)KHApPOJHUX IHBECTHIIIH, SIKI 4acTO JyXKe BiIPI3HSIIOTHCS
OJIH BiJl OJTHOTO, Ta, K HACTIJOK, MPAKTHKA MIXKHAPOITHUX
KamiTaJoBKIIaJICHb BiI4yBa€ MEBHI TPYIHOII B pe3yibTaTi
HecTaOUIBHUX 1  HEOJHAKOBMX  MPaBOBUX  PEXKHUMIB
IHBECTYBAHHS B PI3HUX JepXKaBax.

VY cydacHOMY pPO3yMiHHI «IHO3E€MHI IHBECTHIIiD» BH3HA-
YaloThes SIK 00 €KTU IMBUIBHUX NpaB. Takoi TOUKU 30py IO-
TpuMyIOThes Taki BueHi, sk ILIL. Tonuapos [16], H.M. Bo3ne-
ceHcbka [13, c. 169], T'U. Tly3aHoBa, sika BKa3ye, 110 iHO3eMHI
iHBeCTHLIIT — 1l¢ 00’€KTH LMBIIBHHUX IpaB, IO HAJIEKATh
1HO3eMHOMY iHBECTOpY, AKi HEe BHIIy4YEHI Ta HE OOMEKEHI B
00iry Ha TepuTopii mpuiimaro4oi nepxasu [17, c. 79]. Came
3 TaKUX TMO3UIH OyIyTh PO3IISHYTI iHO3EMHI IHBECTHIIT SIK
00’€KT aIMIHICTPaTUBHO-IIPABOBOI'O PEry/IIOBAHHS.

Kpim ToOrO, A7l MOMANBIIOTO IOCIIKEHHS HEOOXITHO
BKa3aTH, 10 Take IOHATTS IHO3EMHOTO iHBECTYBAaHHS HE
3aKpilUICHO B YHHHOMY 3aKOHOJABCTBI YKpaiHH. 3aKoH
Vkpainu «IIpo iHBeCTHIIHHY MisUIBHICTHY Y CT. 2 BU3HAYAE I10-
HATTS 1HBECTHUIIMHOT MisTIBHOCTI SIK CYKYIHICTh MPaKTHYHUX
Jii rpoMajisiH, IOPUIUYHUX OCi0 1 Jep:kaBU LIONO peaizawil
inBectuiiit [10].

O.M. BuHHHK TiIKpECIIOE, 110 1HO3EMHE 1HBECTYBaHHS
SIK eKOHOMIKO-TIpaBoBa (popma iHBECTYBaHHS — 1€ BKJIAJICHHS
IHO3EMHHUM 1HBECTOPOM y pO3TaIlOBaHI Ha TepuTopii YKpaiHu
00’€KTH rOCIO/IapChKOi Ta IHIIUX BHUIIB JIISUTBHOCTI IHO3EMHHUX
IHBECTHLIH 13 METOI0 OTPUMAaHHS IPUOYTKY, 110 3AIHCHIOETHCS
B MeXax CHeLiabHOTO MPaBOBOTO PEKUMY, CKIIQJOBUMH SIKO-
IO € rapaHTii 3aXHCTy TpaB 1 3aKOHHHUX 1HTEPECIiB IHO3EMHHUX
IHBECTOpIB, peecTpalliss 1HO3EMHHMX IHBECTHIi, HaJaHHS
1HO3EMHHUM 1HBECTOpaM ITiJIbT, BCTAHOBJICHHS HU3KH OOMEKEHb
tomo [18, c. 336-337].

YactkoBo noropkytounck 3 O.M. BuHHUK 110710 BHU3HA-
YEeHHS OHATTS «<IHO3€MHOTO IHBECTYBaHHSD) Ta IPUTAMaHHUX
1OMy O3HAaK, aBTOP BBaXKaE, 110 IHO3EMHE iHBECTYBaHHS € Ha-
MIPSIMOM I ATPUEMHUIBKOT AisNIBHOCT] iIHO3EMHUX 1HBECTOPIB
Ha TEpUTOPIii 1HO3EMHOT Jep»KaBH BIJAMOBIIHO /IO ii 3aKOHO-
JIaBCTBA.

TOMy aBTOp  BH3HAYa€ iHO3eMHEe iHBeCTyBaHHSI SIK
CaMOCTIiiHy, iHIIATHBHY, CHCTEMATHYHYy HA BIIACHHH DH3HK
JSUTBHICTD 1HO3EMHHUX 1HBECTOPIB Ha TEPHUTOPIi MmpuiiMarodoi
JiepKaBy y BUAax Ta (hopmMax, He 0OOMEKEHUX 3aKOHOJIaBCTBOM,
3 METOI0 OfIepXKaHHS NpHOYTKY abo JOCSTHEHHS 1HIIOrO
COLIIAJIbHO 3HAUUMOTO e(eKTY.

IHO3eMHe iHBEeCTyBaHHS SIK BUJ JMisUIBHOCTI SIBIISIE COOOIO
Ipolec, SIKMHA BKIIOYAa€ TEBHI CTajil, M0 permaMeHTOBaHI
YHMHHUM 3aKOHOJABCTBOM: JIOIYCK iHO3EMHHUX IHBECTHUILIH B
€KOHOMIKY JepiKaBH, 3[iliCHEHHs IisUIbHOCTI Ha ii Teputopii,
MIPUTIHHEHHS TiSUTbHOCTI. TaKMM YHHOM, ITOYATKOBOIO CTaIi€l0
MpoIecy 1HO3EMHOTO IHBECTYBaHHS € JOIYCK I1HO3EMHHX
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IHBECTHIIIH B eKOHOMIKY MpHIMaro4oi iepkaBu. BianosinHo, 3
METOIO JIOCIIKEHHS TIPOAHaTi3yeMO 1€ TUTaHHSL.

AJMiHICTpaTHBHI HOPMH 3a O0OCSITOM PETYJIFOBAHHS MOX-
Ha MOJIMTH Ha 3aralibHi, MiKraiy3esl i ramysesi. [Ipu 1p0-
My B PEryJIOBaHHI iHO3€MHOTO iHBECTYBAaHHS Ba)XKJIHBY POJIb
BIJIIrpatOTh HOPMH MDKIally3eBOTO Xapakrepy, TOOTO HOPMH,
SIKI PEryJIOIOTh YNPaBIIHChKI BiJTHOCHHH CIICLIAJIBHOTO Xa-
paKTepy, 10 BMHAKAKOTh B OKPEMHX Taiy3six JepKaBHOIO
YIPAaBITiHHS, HANpPHKIAJ, HOpMH (DiHAHCOBOTO, BAJIOTHOTO,
MHTHOTI'O Ta {HIIIOTO IpaBa.

OCHOBHUM  JDKEpPEIOM  PEryJdIOBaHHS  IHO3EMHOTO
inBectyBanHsi € Koncrutyiist Ykpaiau Big 28 uepBHs 1996
poky [19], 1m0 BCTaHOBIIOE NPABOBI OCHOBH EKOHOMIYHOL
MOJIITUKH, ITPABOBI OCHOBH (D iHAHCOBOTO, BAJIIOTHOTO, MUTHOTO
peryIIoBaHHS IHO36MHOTO IHBECTYBaHHS TOLIO.

Tocnomapceekuii koneke Yipainu (nani — I'K) [6] perymtoe
OCHOBHI 3aca/ii rOCIIOJApIOBaHHs B YKpaiHi Ta IOCHOAAPCHKI
BIIHOCHHH, 10 BHHHKAIOTh Yy TMpoOIeci opraHizamii Ta
3nificHeHHs rocnoaapcbkoi aisuibHOCTI. 'K Ykpainu € 3axo-
HOM 3arayibHOI Mii, PEeryJrOIYnuM BiTHOCHHH TOCIOAapIOBaH-
Hs B YKpaiHu. BiH He &ac BU3HAUCHHS MOHATTS «iHO3EMHA
IHBECTHILIIS», OAHAK y cT. 391 3akpimiroe, mo iHO3EeMHi
1HBECTOPU MalOTh [IPaBO 3/iMCHIOBATH 1HBECTULII] HAa TepUTOPIT
Vkpainu y BUIVISII iHO3€MHOT BaJIFOTH, IO BU3HAETHCSI KOHBEP-
ToBaHo0 Hanionanpaum 6ankoM Ykpainu (nani — HBY), Oyab-
SIKOTO PYXOMOTO i HEpyXOMOTO MaifHa Ta MOB’sA3aHUX i3 HUM
MaifHOBUX TpaB; IHIIAX I[IHHOCTEW (MaifHa), sIKi BiAMOBIIHO
JI0 3aKOHY BHU3HAIOThCS 1HO3EMHHUMHU 1HBECTHUIISIMH. 3a00poHa
a00 0OMekeHHS Oy/b-IKUX BUJIB IHO3EMHUX IHBECTHULIN MOXeE
3I1CHIOBATHCS BUKITIOYHO 3aKOHOM.

3akoH Ykpaiuu «IIpo iHBECTHILIWHY JiSUIBHICTBY», SKUH
€ 3araJbHUM 3aKOHOM, pPEIIAMEHTYIOUMM  3MiHCHEHHS
IHBECTYBaHHS Ha TepUTOpil Jep)kaBH, Ja€ BHU3HAYCHHS
IHBECTHIIIH SIK IIHHOCTEH Ta BKasye ix Buau (cT.1), oqHAK BiH
HE MICTUTb SIKUX-HEOyJb YMOB Ta BUMOT JI0 iHBECTHIIiH.

3akoH Ykpainu «IIpo pexuM iH03eMHOT0 iHBECTYBaHHS €
CreliajIbHUM 3aKOHOM, SIKHi BH3Ha4a€e 0COOIMBOCTI PEIKUMY
IHO3EMHOTO IHBECTYBaHHS Ha TEPUTOPii YKpaiHH, BUXOASIIH 3
LieH, MPUHIMIIB 1 TOJIOKEHb 3aKOHOAAaBCTBa YKpainu. CTarts
2 1IBOTO 3aKOHY 3aKpIIUIIOE, M0 1HO3EMHI 1HBECTHUIIT MOXKYTh
3MIMCHIOBATHCS Y BU3HAYCHUX BUJIAX, PU [[bOMY TIEPENiK Ta-
KHX BHIB 3aKOHO/IABEIIb 3aJIMIIAE BIIKPUTHM, Y 3B’SI3KY 13 UM
BUHHKA€E MTUTAHHS, SIKA META KOHKPETU3allil BUJIIB IHBECTHIIIH.
Kpim TOro, y ct. 2 3a3Ha4eHOT0 3aKOHY, IOPS] i3 MEeperTikoM
BH/IIB IHO3eMHUX 1HBECTHIIIH, 3HANIIUIN MTPABOBE 3aKPIIJICHHS
i mipe1’ SiBJICH1 10 HUX MEBHI BUMOTH, SIKi BBa)Ka€MO JTOLIIBHUM
PO3IISTHYTH OLIBII JJOKJIA THO.

1. 3akoHOmaBeupb 3a3Haya€, MO BAPTICTh 1HO3EMHHUX
IHBECTHIII TIOBUHHA OyTH BUpa)XCHAa B 1HO3EMHIH BaIOTI,
sIka BU3HaHa KOHBepToBaHOI HBY, 10 cTOCy€eThCs BCIX BHIIB
BKJIaJICHb 1HO3EeMHOTO iHBECTOpA.

BinzHauumo, 1o pexxuM 3/1iHCHEHHS BAJIIOTHUX OTEparlii
Ha TepuTopii Ykpainu Bu3HadaeTbcs Jlexperom Kabinery
MiwnictpiB Vipainu «I[Ipo cucTteMy BaJlOTHOTO pPErysrOBaHHS
1 BAJIFOTHOTO KOHTpOIto» Bix 19 motoro 1993 poky [20], mo
CTOCYEThCS I IHO3EMHUX IHBECTHIIIH.

3riIHO 3 BKa3aHUM JIeKpeToM noctanoBoto HBY Bin 4 moto-
ro 1998 poky i3 3MiHaMu Ta JIOIOBHEHHSIMH OYB 3aTBEPPKCHUN
«Knacudikarop iHo3eMHUX BastoT» [21], sskum Oyu BU3HAUEH1
BIJIBHO KOHBEPTOBAH| BAJIIOTH, IKi ITUPOKO BUKOPUCTOBYIOTHCS
JUISL 3[IHCHEHHSI IJIATEXKIB 38 MDKHAPOJIHUMHU OHCpaI_[i}IMI/I Ta
TPOJAIOTHCS Ha TONOBHUX BATIOTHHX PHHKAX ceiry (1 rpyna):
aBCTPAIIHACEKI JONIApH, aHIMIHCEK] QyHTH CTEPIIHIiB, 1aTChKi
kponu, nonapu CIIIA, icnaHIchKi KPOHH, KaHAJChKI J0JapH,
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HOPBE3bKI KPOHH, ILIBEJICHKI KPOHH, ILIBEHIAPChKI (DpaHKH,
SIMOHCHKI i€HH, €Bpo, CII3, 3011010, Manaxiii, maruHa, cpioo.
OTXe, TIIBKH B TAKOMY BH/I 1HO3EMHHX BaJllOT MOXYTh
3IIMCHIOBATH BKJIQJM 1HO3EMHI IHBECTOPU Ta BHM3HAYAETHCS
BapTICTh IHO3EMHUX 1HBECTHUIIIH.

2. Jlns 3pilicHEHHS 1HO3EMHHUX IHBECTHIIA B YKpaiHi
B rpomOBiﬁ cbopMi IHO3eMHUI 1HBECTOp 3000B’s3aHMI
BIIKPUTH IHBECTHLLIHHIH PaXyHOK JULst TIepepaxyBanHs Ha HbO-
ro iHO3eMHHUX IHBECTHIH Ta Ui 3AIHCHEHHS 1HBECTUIIHHOI
JisTBHOCTI B YKpaiHi, a TakoX ATl MOBEPHEHHS iHO3eMHOI
iHBecTULii Ta NpUOYTKiB, AOXOAIB, IHIIMX KOIUTIB, OAEpXka-
HUX 1HO3EMHHM IHBECTOPOM BiJ IHBECTHUIIIHOT MisLTLHOCTI B
VkpaiHi, 1110 peryitoe [HCTpyKIlist PO MOPSIIOK BiJKPUTTSI, BH-
KOPUCTaHHS 1 3aKPUTTS paXyHKiB y HalllOHaIbHIH Ta IHO3eMHHX
BaJIFOTaX, 3aTBEp/pKeHOT mocranoBoo [Ipasiinas HBY Big 12
nuctonazga 2003 poky [22].

3. BapricTh iHO3eMHHX iHBECTULIH y BUIIAAI TPOLIOBUX
BUMOT Ta IIPaB Ha BUMOTY BUKOHAHHS JOTOBIPHHUX 3000B’13aHb
MoBUHHA OyTH BHpaXKCHa B KOHBEPTOBaHIM BalOTI Ta
MiATBEp/DKEHA 3TifHO 13 3aKoHaMu (IpoleaypaMu) KpaiHu
iHBecTOopa ab0 MDKHApOAHUMHU TOPTOBENBLHUMH 3BHYAsIMH, a
TaKkoX OyTH rapaHTOBaHA MEPIIOKIACHUMHU OaHKaAMH.

4. SIkmo iHO3eMHA IHBECTHLIS € SKHUM-HEOy[Ib BHJIOM
IHTEJeKTyallbHOI BIIaCHOCTI (HAIPHKJIAJ, aBTOPCHKI Mpasa,
[paBa Ha BUHAXOAM, KOPUCHI MOJIEINI, IPOMKCIIOBI 3pa3KH, 3Ha-
KU JUISL TOBApiB 1 IOCIYT, HOY-Xay TOLIO), TO ii BapTicTh, KPiM
TOTO, IO NMOBHHHA OYTH BHpa)KeHa B KOHBEPTOBAHiil BaJfOTI
Ta MiATBEP/KCHA 3TiHO 13 3aKOHaMU (TIpoLIeypaMHK) JieprKa-
BH iHBECTOpa a00 MIKHAPOIHHMH TOPTOBEIbHHUMH 3BUYASMH,
Mae OyTH MiJATBEpKCHA EKCIEPTHOIO OLIHKOK B YKpaiHi Ta
3IIMCHIOEThCS BIAMOBINHO 10 3akoHy Ykpainu «IIpo oriHky
MaiiHa, MallHOBUX IIpaB Ta MpoQeciiiHy OLIHOYHY AiSUIbHICTH
B Ykpaini» Big 12 nmunust 2001 poky [23].

Opnnak «ITopsnok nepxaBHOI peectpallii (epepeecTtpaiiii)
IHO3eMHHUX IHBECTULIM Ta ii aHyJIIOBaHHS», 3aTBEPIKCHUN
nocraHoBoro Kabinery MiHicTpiB Ykpaiuu 31 3MiHAMH, BHE-
CEHMMH 3TiHO 3 mocraHoBow Kabinety MinictpiB Ykpainu
Big 6 Oepesns 2013 poxy [24], y Jonarky 2 BKa3aHOIO IO-
PAIKY BU3HAYaE, 110 00CAT 1HO3EMHHX 1HBECTHUIIIH MOXe OyTH
OIIIHEHWI B 1HO3EMHil KOHBEPTOBaHIW BaJIOTI Ta y BaJIOTI
‘YKpaiHu 3a JIOMOBJICHICTIO CTOPiH Ha OCHOBI I[iH MIXKHAPOJAHUX
pUHKIB a00 pHHKY YKpaiHH, TOOTO Ia€ NpaBO yYaCHUKAM
iHO3EMHOTO IHBECTYBaHHS CaMOCTIIHO BU3HAYMTH BapTiCTh
iHO3eMHO{ iHBecTHLi Oe3 11 miITBEPPKEHHS eKCIIEPTU3010.

5. UMHHUM 3aKOHOJABCTBOM PpETVIaMEHTOBAHMH TOPSIOK
BBE3CHHSI 1HO3EMHMX IHBECTHIIIH y BHIVIAI MaTepialbHUX
00’exTiB Ha Tepuropito Ykpainu. Crarts 287 MUTHOrO KO-
nekcy Ykpainu Bim 13 Oepesus 2012 poky [25] Bu3Havae
0COOJIMBOCTI OMOJATKYBaHHS MHTOM JICSKMX TOBapiB Ta
3aKpilUIIoe, 10 TOBapH (KpiM TOBapiB Juis peanizamii abo
BUKOPUCTAHHS 3 METOI0, Oe3NocepenHbO HE II0B’S3aHOI0
3 MPOBA/KCHHSIM ninanEMHHuLKo'i JUSUTBHOCTI), sIKi BBO-
3AThCSl HA MHUTHY TEPHTOPiIO YKDAiHHM HA CTPOK HE MCHIIC
TPHOX POKIB iHO3EMHHMH IHBECTOPAMH BIINOBIAHO 110 3aKo-
Hy Ykpainu «IIpo pexum iHO3EMHOTO IHBECTYBaHHS» 3 Me-
TOI0 1HBECTYBaHHS Ha IiJICTaBl 3apeecTpOBaHUX JIOTOBOPIB
(KoHTpaKTiB) a00 SIK BHECOK IHO3EMHOT'0 IHBECTOPA JIO CTaTyT-
HOTO KartiTajly MiANPUEMCTBA 3 IHO3EMHUMHM 1HBECTHUIIISIMH,
3BUIBHSIOTHCSA BijI CIUIaTH BBi3HOTO MUTa. [1i]1 yac BiguyKeHHs
TaKUX TOBAPIB paHillle TPHOX POKIB i3 UacCy 3apaxyBaHHs iX Ha
GanaHc BBi3HE MUTO CIUIa4y€ThCs HA 3arajbHUX IiJICTaBax.

To6To 3aKOHOIABCTBO BU3HAYAE IOPSIOK IEPECiueHHs
1HO3EMHUMH 1HBECTHIIISIMA MHUTHOTO KOpPIOHY SIK BHECOK B
YCTaBHUH KamiTal iHO3eMHHUX iHBecTuuiil. Tak, BiIMOBiTHO
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no crareii 18 1 24 1poro 3aKoHy I1HO3EMHHH 1HBECTOP
3000B’s13aHUI BUJATH MHUTHOMY OpraHy Bekcelb. KaOiner
MinictpiB Ykpainu nmoctanoBoro Bijx 7 ceprHs 1996 poky 3a-
TBepauB [lopsok BuIayi, 00Ky i moraiieHHs BEKCEIiB, BUa-
HUX ITiJ1 Yac BBe3CHHs B YKpaiHy MaliHa sIK BHECKY 1HO3€MHOTO
IHBECTOpA JIO CTAaTyTHOTO (POH/IY IMiIPUEMCTBA 3 IHO3EMHUMH
IHBECTHIIISIMH, & TaKOX 3a JOTOBOpaMH (KOHTPAaKTaMH) IPO
CILUIbHY IHBECTULIHMHY isJbHICTb, Ta CIUIATH BBI3HOTO MHTa
B pa3i BiAUYXEHHS [bOro MaiiHa [26]. Bekcenb BUIAETHCS
iHO3EMHUM IHBECTOPOM 13 METOI T'apaHTyBaHHS Ta CIUIATH
BBI3HOI'O MHTa B pa3i IOCTPOKOBOTO Bi[4yKEHHS IIbOTO MaifHa.

6. Ius Toro, mo0 iHO3EMHHI 1HBECTOp MaB TapaHTil,
BHM3HAYCHI 3aKOHOM, BiH 3000B’s13aHUH 3/11ICHIOBATH JIePIKaB-
HY peecTpallilo iHo3eMHUX iHBecTuniil. BinnoBigHo 10 4. 2 cT.
13 3akony Ykpaiau «IIpo pe>xum iHO3eMHOTO 1HBECTYBAaHHS»
nocranoBoto Kabinery MinicTpiB Ykpainu Big 6 6epez—
ust 2013 poxy Oyno 3arBepikeno Ilopsnox z[epxcaBHm
peectpanii (mepepeecTparii) iHO3eMHUX IHBECTHLIH Ta iX
aHymoBaHHs [27].

JepxaBHa peectpauis  (mepepeectpaiis) 1HO3EMHHUX
IHBECTHIIIH Ta T aHyJFOBaHHS 3/1IHCHIOIOTHCS Paor0 MiHICTpiB
ABtoHOMHO1 PecnyOmiku Kpum, obmacHumu, KuiBchkoro Ta
CeBacTONONIBCHKOI0 MICBKUMH JIEp>KaJAMIHICTpalliiMU B ce-
MUJICHHUH CTPOK 13 JHS TOAAHHS IHO3EMHUM iHBECTOPOM
JIOKYMEHTIB JIsl  peectpauii (mepepeectpaiiii) iHO3eMHHUX
iHBecTHLIH a0o i aHyIIOBaHHS.

JlepxaBHa peecTpartis 1HO3EeMHHUX IHBECTHIIIN
3MIMCHIOETHCS. LUIIXOM HPUCBOEHHS OPraHoM JIep)KaBHOT
peectpauii iHGopMaliiHOMY MOBIIOMICHHIO PEeECTpaLitHOIrO
HOMepa, SKUH Ha BCIX TPHOX HPUMIPHUKAX 3aCBiTUYETHCS
MIAMACOM IOCAJI0BOT 0COOHM Ta CKPIIUTFOETHCS MEYaTKOK Op-
raHy Jiep>KaBHOI peecTpaiii, Ta BHECEHHS TaKHUM OPraHOM
BiJIMIOBIZTHOTO 3aMKCy JI0 KypHaITy 00JiKy. YKa3aHe MOJI0KEeH-
HSl TaKOXXK 3aKpIIUIFOE IMIJCTaBU Ta TMOPSIOK IMepepeecTparii
1HO3EeMHUX 1HBECTHLIIH, CKaCyBaHHs Ta aHYJIIOBAHHS peecTpaLil
IHO3EMHMX 1HBECTHIIIN.

BucHoBku. [IpoBeaeHuil aHani3 103BojIsI€ BKa3aTH, 1110 B
VkpaiHi icHye JOCHTB CKIJIa/IHA IPOIIEAYpa TOITYCKY IHO3EMHIX
IHBECTHIIIH B EKOHOMIKY JIEp»KaBH, 0 BKIFOYA€ HU3KY YMOB 1
BHMOT, sIKi MalOTh OyTH JIOTPUMaHi iIHO3EMHUMH 1HBECTOPAMH.
MoxkHa BUIUIUTH TaKi HalpsSMU aJMiHICTPAaTUBHO-IIPAaBOBOIO
pEry/IIOBaHHS JIOMYCKY 1HO3EMHHX IHBECTHIIIH B CKOHOMIKY
VYkpaiHi, sIKi BU3HaY€HI YHHHUM 3aKOHOJIABCTBOM:

1) 3aKOHO/IABUO BCTAHOBJICHI BUMOTH JI0 KATEropii BAIOTH
IHO3eMHOI IHBECTHILIT;

2) TOpPAIOK NEpEeMIllleHHs 1HO3EMHOI I1HBECTHIi uYepe3
MUTHUI KOPJIOH;

3) mnopsaok  odopMIICHHS
IHBECTHIIIT Yepe3 MUTHUI KOPIOH;

4) nmopsIoK BUIA4Yi BEKCENiB, X OOJIK Ta MOralieHHs Iif
yac o(OpPMIICHHSI BBE3CHHS 1HO3EMHOI IHBECTHIIIT SIK BHECKY B
CTaTyTHUH KaIliTall miIMPUEMCTBA 3 iIHO3EMHUMH 1HBECTHIIISIMU
200 1HO3EMHOTO MIANPHEMCTBA;

5) mopsI0K 3apaxyBaHHs IHO3EMHOI iHBECTHIIIT Ha OajaHC i
MiATBEP/DKEHHS ILOTO (PaKTy (iCKaILHUMH OpraHaAMU;

6) nep)kaBHA peecTpallis iIHO3eMHUX 1HBECTHUILIH;

7) ekcriepTH3a iIHO3eMHUX 1HBECTHILIH;

8) rapanrii nepmokigacHuX OaHKIB 3a JNESKUMH BHIAMH
1HO3E€MHUX 1HBECTHIIII;

9) miATBEPPKESHHSI BAPTOCTI 3T1THO 13 3aKoHaMH (TIpOLIeypa-
MH) KpaTHU iHBeCTOpa a00 M>KHAPOJHUMHU TOPTOBEIbHUMH 3BH-
YasiMH TOIIO. 3a3HAYCHE BHINC € JAJICKO HEIIOBHHUM IEPEIiKOM
3aKOHO/IaBYO BCTAHOBJICHHWX IPOLEIYp Ta BHMOT, SIKI MAroTh
OyTH BHUKOHAHI iIHO3EMHHMMH IHBECTOpaMH IIiJl Yac BKIIAJICHHS

MEpeMIIlleHHs]  1HO3eMHOT
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IHO3EMHHUX 1HBECTHIIIi B 00’€KTH TOCHONAPCHKOI MisIIBHOCTI
Ha TepuTopii YKpaiHu Ta siKi MOXKYTb OyTU BU3HAUEHi K yMO-
BU JIONYCKY I1HO3EMHHX IHBECTHIIi B CGKOHOMIKY JCpiKaBH,
yperyliboBaHi HOpMaMH aJIMIHICTPaTUBHOTO 3aKOHO/IABCTBA.

ITpaxTuuyno Bci posBuHeHi kpainu (Himeuuuna, CIIA,
AHIIIIS Ta 1HII) HE MAKOTh CIIEIiaIbHOrO 3aKOHOJABCTBA MPO
1HO3EeMHI IHBECTHIIIT Ta MOIUPIOIOTH HA HUX 3araJIbHUN PEKUM
IHBECTYBAaHHs, YCTAHOBJICHUN JUIsl BITUM3HSHUX 1HBECTOPIB.
Be3ymMoBHO, TeBHI 00MEKCHHS Ha y4aCTh IHO3EMHOT0 iHBECTOpa
Ha BHYTPIIIHBOMY PHHKY 3aKpIiIlICHI B KOXKHIN KpaiHi, sKi, sIK
[IPaBUJIO, I10B’513aHi 3 KOHKPETHUMHU TEPUTOPIIMH a00 ranyss-
mu. Kpim Toro, y 611b1110CTi 3apyOi>KHUX KpaTH 3aKOHOIABUO HE
3aKpIIUICHO SKUXOCh JIOJIATKOBUX YMOB i BUMOT JI0 IHO3EMHHUX
IHBECTHIIH, IO PEeNIaMEHTYIOTh IX JIOMYCK Ha TEPUTOPII0
MPUKAMAaKOY0]1 IepHKABU.

KepiBHMIITBO 1100 pEeXMMY 1HO3EMHHMX IHBECTHIIIH
CitoBoro OaHKy CTBEp/UKY€, IO TiJ Yac BH3HAYCHHS
MEXaHI3My JOIYCKY 1HO3eMHOIO Karritaiay HeoOXiIHO BHUXOJH-
TH 3 OCHOBHOTO TIOJIOKEHHSI, 1110 PIBHUI PEXKUM 1HBECTOPIB, SIKi
JiI0Th y PIBHUX 00CTaBHHAX, @ TAKOXK BLIbHA KOHKYPEHIIIA MK
HUMH € YMOBaMH JUISl CTBOPSHHSI CIPHUSATINBOTO IHBECTULIIHHOTO
kimimary. Hilmo He MoXe CIy)KHTH MiJICTABOK Ui HaJiaH-
HS 1HO3EMHOMY iHBECTOpY OUIBILI MiJIbIOBOIO PEXUMY, HDK
HAIlIOHAIILHOMY 1HBECTOpY 32 aHaJIori4HuX o0cTaBuH [28, c. 17].

3rifiHO 13 MM MDXHAPOJHO-NIPABOBUM JIOKYMEHTOM Jep-
’aBa, 3aCTOCOBYIOUH CHCTEMY JOIyCKy, 3000B’s3aHa CIpO-
[IyBaTl JOMYCK 1 3AIMCHEHHS IHBECTHUIIIM HaIllOHATLHHUMU
IIPUBATHUMH 0cO0aMH iHIIMX JEprKaB, a TAKOXK YHUKATH CTBO-
PEHHSI HEBUIIPABJIAHO CKJIAIHOT MPOLEYPH PETYIIOBaHHS a0o
BCTAHOBJICHHS B 3aKOHI YMOB, BUKOHAHHS SIKUX € HEOOXiTHUM
JUISL OTPUMAHHS JOIYCKY.

KoxxHa nepxaBa 30epirae 3a co0010 IpaBO PETYIIIOBATH 10-
MyCK 1HO3EMHMX MpPUBATHUX iHBecTHMIN. [Tix yac Gpopmysro-
BaHHS HOPM Ta IX 3aCTOCYBaHHs AeprKaBU OyayTh OpaTu 10 yBa-
I'M HAasBHUH JOCBIJl TPABOBOTO PETYIIOBAHHS, KU CBITYHTH
Ipo Te, M0 B OKPEMHX BHIIAJIKaX BUKOHAHHS BHMOT 3aKOHO-
JIaBCTBa, ChOPMYITHOBAHHX SIK YMOBH AJIS JOIYCKY iHO3EMHHX
IHBEeCTHLIH, HEPiIKO HE BUIPABJIOBYE cede, TOMy HalOLIbII
e(EKTUBHUM PIMIEHHSIM MPOOJIEMH NPABOBOTO PETYITIOBAHHS
IHO3EMHUX 1HBECTHUIIIH € BIAKPUTHIA JOCTYI, MOXIIUBO, Y PaM-
KaxX CIIUCKY rayy3ei, BIIKPUTHUX IS 1HO3EMHHUX MPHBATHUX
IHBECTHIIH, OJHAK 32 YMOBH iCHYBaHHSI CIIUCKY OOMEXEHOTO
yyca rajiy3ed, BUIIB JISUIBHOCTI, 3aKPUTHX JUIS 1HO3EMHHUX
IHBECTHLIN a00 TaKKX, 0 BUMAraloTh OL[IHKH YMOB JIOITyCKY.

IIpoBeneHuii aHaii3 3apyODKHOrO 3aKOHOJABCTBA Ta
peKoMeHanid  MDKHapOAHMX  (IHAHCOBHUX  IHCTHTYTIB
JI03BOJISIE 3pOOUTH BHCHOBOK PO HEOOXITHICTh BIOCKOHAJICH-
HSl MEXaHI3My aJIMiHICTPaTHBHO-IIPaBOBOTO PETYIIOBAaHHS J10-
MyCKY 1HO3EMHHUX IHBECTHIIIH B €KOHOMIKY YKpaiHu.
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SUMMARY
The scientific article investigates the relevant issues of solicitor’s participation in civil process of Ukraine. Civil procedural
rights and obligations of a solicitor as a representative in a civil case are defied, correlation of civil procedural status of a solicitor
and other contractual representatives is analysed. A number of recommendations for improving the civil procedural legislation of

Ukraine in a relevant context are developed.
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AHOTALIA
HaykoBa cTarTs IpUCBsSiUCHA TOCIIKCHHIO aKTya IbHUX MPOOJIEM y4acTi aJiBOKaTa y IUBLIBHOMY Tiporieci Ykpainu. BusHnaue-
HO IUBIIbHI IpolieCcyasbHi IpaBa Ta 000B’3KM a/IBOKATA SIK [IPEACTABHYUKA B IUBUIbHIN CIIPaBi, IPOAHAII30BaHO CIiBB1IHOILCHHS
IUBITFHOTO TPOIIECYaTbHOTO CTAaTyCy aJBOKATa Ta IHIINX JOTOBIPHUX MPEACTaBHUKIB. Po3pobieHo HU3KY peKOMEHMAIlH om0
YAOCKOHAJICHHSI IUBLUILHOTO MPOIECYaIbHOTO 3aKOHOJIABCTBA YKPATHH y BiJIIIOBITHOMY KOHTEKCTI.
Knio4oBi cjoBa: afBoKaT, NpeACTaBHUK, LMBIAbHUN NpolecyalbHUH CTAaTyC, LMBUIbHI HpOLECyasbHl IIpaBa, LUBLIbHI

nporecyaibHi 000B’ I3KH.

Introduction. Sometimes individuals do not wish or
cannot personally participate in the civil proceedings.
In this case, they are entitled to authorize other persons
— representatives to perform legal proceedings on their
behalf. In cases set by law legislator can also empower the
representative. Legal entities generally always realize their
procedural rights and perform their obligations in court through
their representatives. Thus, the purpose of the procedural
representation is rendering to a person assistance in performing
his right to protect his rights, freedoms and interests, ensuring
more full and effective implementation of civil procedural
rights granted to a person and carrying out of civil procedural
obligations imposed to this person.

Part 1 art. 40 of Civil procedural code of Ukraine
(hereinafter — CPC of Ukraine) contains the statutory rule under
which other persons who reached 18 years old and have civil
procedural capacity can have a solicitor as a representative in
a court.

Therefore, within this scientific exploration we will focus
on some problematic aspects of participation of a solicitor in a
civil process that caused by special legal nature of this person.

Reform of the civil procedural legislation of Ukraine,
which also resulted in a reform of the institute of advocacy,
causes uncertainty in understanding the relevant legislative
provisions. And as a result there problems raised with their
usage in practice and scientific discussions in the science of
civil procedural law. Although some aspects of participation of
a solicitor in a civil process have been researched in the works
of well-known scientists (Yu. Bilousov, A. Vlasov, S. Vasiliev,
V. Komarov, V. Kravchuk, I. Pavlunyk, O. Svyatotskyi, A.
Selivanov, V. Tertyshnikov, O. Uhrynovskaya, E. Fursa, S.
Fursa, Yu. Chervonyi, M. Stephan, V. Yarkov), today problems
still remain unresolved. Among them is the civil procedural
status of a solicitor as a representative in civil process.
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The purpose of the article. The investigation of
problematic aspects of civil procedural status of a solicitor
as a representative in civil process and the development
of scientifically based proposals for improvement of the
legislation of Ukraine in a relevant context was set as a purpose
of this article.

In general, as rightly noted by S. Fursa and E. Fursa,
procedural performance of a solicitor in a civil case is carried
out in accordance with the CPC of Ukraine, so it could be
possible not to isolate participation of a solicitor in a civil
proceeding if this activity would have clear approaches and
limits [11, p. 54].

Indeed, a solicitor involved in civil cases as a representative
of parties, third parties, applicants, other interested persons,
state bodies and persons who legally have the right to protect
the rights, freedoms and interests of others, and thus has both
general and special civil procedural legal status arising under
or in connection with his civil procedural legal subjectivity.
And if a general civil procedural status of a solicitor as a
representative is formed with those general civil procedural
rights, obligations and interests vested to each persons involved
in the cases, his special civil procedural status is a set of special
civil procedural rights, obligations and interest, which solicitor
as a representative is vested separately, individually. Let us
consider the special civil procedural status of a solicitor as
representative in details and try to determine those «bordersy,
which should define the procedural activities of a solicitor in
civil process.

According to item 1 part 1 art. 1 of the Law of Ukraine «On
Legal Practice and Advocacy» (hereinafter — the Law) solicitor
is a person who carries out legal practice on the grounds and in
the order provided by law.

Item 2 part 1 art. 1 of the Law contains definition of
legal practice — it is an independent professional activity of a
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solicitor in order to provide legal defence, representation and
other types of legal assistance to the client. Thus, according to
the item 9 part 1 art. 1 of the Law, representation is a form of
legal practice which is to ensure the rights and obligations of
the clients, in particular, in civil proceedings.

CPC of Ukraine contains a similar provision, namely:
in accordance with parts 1-2 art. 26, part 1 art. 40, part 1
art. 44 of the CPC of Ukraine, a solicitor in a civil process
is a representative and belongs to the classification group of
persons involved in the case.

The combined analysis of these legal provisions allows
to make a conclusion that a solicitor, which is involved in a
civil case, acquires the civil procedural status of contractual
representative. Within this status a solicitor ensures the
implementation of rights and obligations of the person whose
interests he represents.

Thus his fundamental right is performing on behalf of the
person he represents, all procedural actions that this person is
entitled to perform.

It should be noted that the solicitor as a representative of
a party, third person, state body or a person, who legally have
the right to protect the rights, freedoms and interests of others,
etc., participating in the proceedings is entitled to perform, on
behalf of the person he represents, only procedural actions that
this person has the right to perform, but he does not have the
special subjective civil procedural rights of this person. On
the basis of legal norm listed in the part 1 art. 44 of CPC of
Ukraine, the civil procedure law authorizes the solicitor as a
procedural representative to take on behalf of the person he
represents all procedural actions that this person has the right
to take. This person, in his turn, is the subject of subjective
civil procedural rights; the implementation of these rights is
mediated by appropriate procedural actions of his solicitor
acting as a representative.

Herewith the distinction between a subject of subjective
civil procedural right and a person who is authorized to perform
his legal realization (a solicitor as procedural representative) is
in the following:

a) the subject of the subjective civil procedural law disposes
of benefits under this law, at his own discretion, and a solicitor
— under and within the appropriate empowerment;

b) the actions of the subject of subjective civil procedural
law create legal consequences for his own, as well as the
actions of his solicitor entail legal consequences only for the
person represented,;

c) the subject of subjective civil procedural law may
terminate the corresponding empowerment of the solicitor
as his procedural representative at any time. However, the
subjective civil procedural right of the subject is inalienable.

For example, a solicitor, as a representative of a plaintiff,
who has the appropriate authorities, may take on behalf of the
plaintiff the procedural action such as renunciation of a claim.
Renunciation of a claim done by a solicitor entails procedural
consequences which are the closing of the proceedings. This
makes the repeated appeal to the court for the dispute between
the same parties on the same subject and on the same reasons
impossible for the plaintiff as a subject of a relevant subjective
civil procedural right. In this case the plaintiff at any time
can recall the empowerment of the procedural representative
to reject the claim and commit the procedural action alone or
refrain from committing.

Of particular note is the volume of the procedural actions,
which a solicitor as a representative on behalf of a person he
represents, can perform. However, before we start analysis
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of this issue we would like to emphasize further the special
approach of legislators toward those documents which certify
authority of a solicitor as a representative in civil process.
Thus, unlike other representatives, the empowerment of a
solicitor can also be certified with a warrant, an order of the
authorized body (institution), authorized by law to provide
free legal assistance, or a contract. The order to be necessarily
attached with an extract from the contract, which shall list the
empowerments of a solicitor as a representative or restrictions
of his rights to commit certain procedural action. The extract
to be signed by the contracting parties (part 4 art. 42 of CPC
of Ukraine).

Let’s go back to the empowerments of a solicitor in civil
process. In accordance with the parts 1, 2 art. 44 of CPC of
Ukraine a representative who has the authority to conduct the
case in a court may commit on behalf of a person he represents
all procedural actions that this person has a right to perform
unless certain restrictions are set in the power of attorney
issued to the representative.

One can agree with V. Puchynskyi that vesting a
representative of a court case with the rights and duties which
are identical to those which the party has is classic situation in
the countries of Anglo-Saxon legal system [9, p. 38]. However
we will make the following remark on this: as it was already
mentioned, a solicitor as a procedural representative does not
have civil procedural rights and obligations of the party, he
has the right to take on behalf of the person he represents only
procedural actions that the person is entitled to perform.

Despite of the legal regulation of the volume of the
procedural actions, which a solicitor is entitled to perform,
this aspect still remains a subject of a scientific debate. The
opinions of scientists dealing with proceedings on this subject
can be divided into two groups.

The first group consists of the opinions of the following
scientists (I. II’yinska and L. Lesnytska [6, p. 21] and also Ya.
Rosenberg [10, p. 103]), who shared the legislator’s opinion
concerning the necessity to empower the representative of civil
process with the right to commit procedural actions in a scope
that a person he represents has the right to perform.

According to the opinion of other scientists, a procedural
representative shall be given with such scope of authorities,
which should allow him to conduct representation of another
person in civil process, but at the same time these authorities
have to limit the possibility to determine the outcome of further
development of the case [5, p. 10].

For example, N. Chechina and D. Chechot not denying the
independent status of the procedural rights of the representative
[12, p. 14] propose to limit him in exercising the right to appeal
against decisions [1, p. 122].

Some scientists, referring to the position that «the party
vested with substantive rights should determine the answers
to these questions» propose to exclude from a number of the
procedural actions, which the representative is entitled to
perform in civil process, those actions aimed at: settlement of
the voluntary agreement, change of the grounds or the subject
of the claim, increase or decrease of the size of the claim or
renunciation of a claim, recognition of the claim in a whole or
partial [2, p. 7].

We believe that providing a procedural representative as
well as a solicitor, acting in this civil procedural status, with
a special subjective civil procedural right to perform on behalf
of the person he represents all procedural actions that this
person has the right to perform, covers fully an objective of
the institute of civil process. So, having the power to commit
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on behalf of the person he represents all procedural actions that
the person has the right to perform, a solicitor as a procedural
representative contributes more effectively to the person he
represents in the exercising of his right to protect his rights,
freedoms and interests. In this way, it is ensured fuller and more
effective realization of civil procedural rights vested to the
person and performance of obligations charged to the person
including those during civil process. It is for purpose the CPC
of Ukraine among the means of proving foresees the one such
me as explanations of the representatives of the parties and
third persons, questioned as witnesses. And among a number
of general civil procedural subjective rights there is the right to
give written and oral explanations to the court.

In addition, the person represented, can always limit
a solicitor as a representative in commissioning of certain
procedural actions either by specifying this in the power of
attorney issued to him (part 2 art. 44 of CPC of Ukraine), or
by submitting a written application to a court or by making an
oral statement during court hearing (part 4 art. 44 of CPC of
Ukraine).

Also the position of the legislator regarding consolidation
of the empowerments of a representative in the civil process
is fully consistent with the principle of discretionary of civil
proceedings, since it fully ensures the ability of the person
involved in the case and using the assistance of representative
(willing to attract the representative to participate in a civil
case) to manage his rights on the subject of the dispute in his
sole discretion. With this the protection of the interests of the
persons, who have the legal representatives, is carried out. In
civil procedural legislation certain cases of non-recognition of
renunciation of a claim by a court, renunciation of a claim by
the plaintiff, recognition of the claim (part 5 art. 174 of CPC of
Ukraine), non-recognition of the voluntary agreement (part 6
art. 175 of CPC of Ukraine) are stipulated, if certain actions are
performed by a legal representative, if they are contrary to the
interests of the people he represents.

Taking into account the above mentioned, we consider as
inappropriate to limit the scope of the procedural actions that
a representative is entitled to perform in civil procedural status
including a status of a solicitor acting on behalf of a person he
represents, by legal exclusion of any of these actions from a
number of them.

Thus, a solicitor as a representative who has the authority to
conduct the case in a court, according to part 1 art. 44 of CPC
of Ukraine may perform on behalf of the person he represents
all procedural actions that this person has a right to perform.
However, the relevant regulation, as already noted, does not
mean that a person he represents cannot limit the power of the
procedural representative.

The legislator does not specify the nature and quantity of
such limitations, allowing limiting the powers of a solicitor as a
representative on the performance of any actions. Therefore, ifa
person wants to limit the right of his solicitor in commissioning
certain procedural activities, he should state this in the power of
attorney issued or the parties should specify this in the contract
for legal assistance.

The certain attention should be drawn to the issue of
exceeding of the powers by a solicitor as a procedural
representative. As follows from the art. 241 of Civil Code of
Ukraine, if a representative takes a procedural action that goes
beyond his powers, than this action will have legal consequences
for the person represented only in the case when this person
approves committed procedural action. Further approval of the
procedural action taken by the representative while exceeding
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his powers granted to him by a person represented, creates,
modifies and terminates the rights and obligations of this
person from the moment of the commission of this action.

Meanwhile, since the person can vest the solicitor as a
representative with the empowerments via the contract (part 4
art. 42 of the CPC of Ukraine), the rules set out in the parts 2, 4
art. 44 of CPC of Ukraine, as it seen, should be extended to such
cases. Meaning that a person wishing to limit the powers of his
representative can specify this in the contract concluded with
this representative. This position is also shared by the Plenum
of the Supreme Court of Ukraine (item 9 of the Resolution of
the Plenum of the Supreme Court of Ukraine of 12 June 2009
year Ne 2 «On the application of the rules of civil procedure law
in proceedings in the first-instance court»).

Therefore it is reasonable to amend the part 2 art. 44 of
the CPC of Ukraine, by adding after the words «in the power
of attorney issued to him» the words «or in the contract» and
also adding to the part 4 of the same article after the phrase
«limitation of the powers of the representative by the letter of
attorney» the phrase «by a warrant or a contracty.

Moreover, according to part 4 art. 44 of CPC of Ukraine,
the power of a solicitor as a representative can be also limited
by: a) the submission of a written application to the court,
which must be added to the case; b) the oral statement during
the hearing, which is noted in the case book.

At the same time we stress: since a solicitor as a
representative is a person who is involved in the case, we
believe he is in any case vested with the general civil procedural
legal status, meaning that he has general civil procedural rights
and obligations stipulated in art. 27 of CPC of Ukraine. For
this reason the person represented, cannot limit him in carrying
out those procedural action which make the content of these
rights. The representative can be only limit in exercising of
those procedural actions, which make the content of special
civil procedural rights, in particular those provided in art. 31 of
the CPC of Ukraine.

If we analyse the CPC of Ukraine and the Law on
subject of the rights that a solicitor is given while performing
representation in civil process, one may find out that these
legislative acts empower a solicitor with some different scope
of legal authorities.

As we have already noted, since solicitor belongs to the
classification of persons involved in the case, he is vested with
general procedural rights and obligations like all other members
of civil process. In addition, pursuant to the provisions of the
CPC of Ukraine he has the special civil procedural right —
the right to perform on behalf of the person he represents all
procedural activities that the person has the right to perform.

At the same time, the Law provides a solicitor with a wider
scope of authorities while his representation and imposes
additional obligations on him.

In particular, as follows from part 1 art. 20 of the Law, a
solicitor shall have the following special rights: apply with
legal requests, including those to obtain copies of documents,
to the state government, local authorities, their officers and
employees, enterprises, institutions, organizations, public
unions and associations, and also to individuals (with the
consent of such individuals) (art. 1); collect information about
facts that can be used as evidence, in a legal way to request,
receive and withdraw objects, documents, copies, get acquainted
with them and interview persons with their consent (art. 7); use
technical means, including the ones to copy materials of the
case, in which the solicitor provides or performs other legal
assistance, record procedural actions in which he is involved as
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well as the progress of court hearing in the manner prescribed
by law (art. 8); certify copies of documents related to the cases
he is involved, unless the law stipulates another mandatory
way to certify copies of the documents (art. 9); receive written
conclusions of experts on matters which require specialized
knowledge (art. 10); use other rights provided by law (art. 11).

It should be noted that the special rights of a solicitor
mentioned above, mostly associated with evidentiary activity,
and provide to a subject of civil procedural proceedings a broad
scope of judicial authority in this area.

Along with the rights, based on his special material and legal
status, the law imposes on a solicitor special obligations, such
as: keep oath of solicitor of Ukraine and rules of legal ethics; on
request of the client to provide a report on the implementation
of the agreement on legal assistance; promptly inform the
client on a conflict of interest; improve their skills; implement
the decisions of the legal profession; protect the personal data
of individuals, which he owns, according to the legislation on
protection of personal data; perform other obligations provided
by law and contract for legal assistance (items 1, 3 art. 21 of
the Law).

It should be noted that a solicitor is endued with these
respective rights and obligations regardless to the type of
civil proceedings in which he participates while representing
another person.

Thus, it can be stated that a solicitor while taking part in
a civil case in legal status of contractual representative, based
on his special material and legal status, has a broad scope of
procedural rights in the field of evidence and a wide range of
obligations related to the interests of the person he represents,
in the course of civil proceedings.

In connection with the fact that solicitor is endued with
the broader legal status than other contracted representatives,
the discussion is regularly raised in scientific literature about
whether or not to allow to the case and provide with the civil
procedural status of representative those individuals who do
not have expertise in law. Some scientists state that taking into
account the interests of citizens they have to be guaranteed
with certain level of competence of legal assistance in court,
in this case they have to be secured with the mandatory rule of
operating through solicitors (rule of solicitors’ monopoly) at
least for courts of certain level or certain categories of cases, and
expand the list of persons who may not act as representatives in
court [4, p. 108, 110]. For example it is recommended to reform
in this way the advocacy in Russia, in particular, to establish
standards for «consultants non-solicitors» that would be as
close as possible to the regulation of the legal performance of
solicitors [7, p. 13].

Other scientists think that generally appropriate professional
qualifications (such as weight categories for athletes) must
be established for representatives of the cases, for example,
especially important civil cases, and it is needed to take into
account that only the most experienced specialists, and not
solicitors with low qualifications, are eligible to apply to a
higher court (the Supreme Court of Ukraine) [3, p. 1-2].

In addition, mandatory participation of solicitors in some
categories of civil cases is provided by legislation of some
countries. Thus, according to item 2 § 78 of the Civil Procedural
Code of Germany, the spouses must be represented in courts
for family matters by solicitors who are admitted to the district
court or court of the land.

However, the questions arise: can it be considered
appropriate if only solicitors perform the function of procedural
representative and whether it can ensure the appropriate level
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of legal assistance in court? In our opinion — no. For a number
of reasons.

Firstly, the introduction of relevant norm would fully
contradict one of the basic principles of civil proceedings —
principle of optionality, according to which individuals
involved in the case, dispose their rights on the subject of
argument at their own discretion and thus have right to choose
which way to exercise their civil procedural rights and fulfil
their civil procedural obligations.

Secondly, a representative in civil process — is a person
who, above all, empowered with subjective civil procedural
right to undertake procedural actions in the court in interests
and on behalf of the person he represents, and not to provide
qualified legal assistance to the person he represents. Of course,
protection of the interests of the relevant person in this case is
also possible, but it should be kept in mind that the protective
function plays a supporting role in procedural representation,
which main purpose is assisting a person in exercising of
his civil procedural rights and fulfilment of civil procedural
obligations.

Thirdly, not all persons involved in the case have financial
possibility to ensure representation of their interests in court by
solicitors, whose services, as a general rule, are paid.

Fourth, it is not always that a person having a certificate on
legal practice can ensure an appropriate level of legal assistance
in court (due to lack of education, personal qualities, age, etc.).
Among the legal community there are many professionals
who, not being solicitors, effectively perform representative
functions in court.

So, again, let us ask a rhetorical question: whether to limit
the range of procedural representatives exclusively to solicitors?
We stick to the position of appropriateness of admission as
representatives in the case both solicitors and other persons
who meet the requirements of the law. We emphasize: this way
is selected by legislator by providing this normative rule in part
1 art. 40 of CPC of Ukraine.

While researching the participation of solicitor in civil
process of Ukraine, let us pay attention to the problem of the
multiplicity of these entities during consideration and decision
in civil cases.

According to § 84 of the Civil Procedure Code of Germany,
a few authorized persons have the right to represent one side
together or individually. Although the Ukrainian legislator uses
the singular form of the word «representativey, in our view, a
person cannot be limited in number of solicitors who represent
his interests.

We agree with the I. Pavlunyk who believes that, while
considering the issue of multiplicity of representatives on the
side of one person, one must take into account the following:
a) several representatives from the side of particular person
while simultaneously participating in the proceeding must
agree among themselves their legal position in the case;
b) any contradictions between them during proceeding
are unacceptable; c¢) any procedural actions of one of the
representatives within his authorities should be seen as those
committed with the consent of other members, acting on the
same side; d) the trustee may split the procedural actions
between several representatives, identifying those actions that
each of them is entitled to perform [8, p. 9].

The problematic aspect of the institution of multiplicity of
solicitors as procedural representatives is the way of legalizing
their authorities. Of course, it should be guided by the general
rules of art. 42 of the CPC of Ukraine. Solicitors as contracted
procedural representatives are usually assessed to the case on the
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basis of attorney issued by a person involved in the case. But the
questions arise: can the authorities of all solicitors in case of their
multiplicity be certified with one letter of attorney? Whether it is
appropriate to issue a separate letter of attorney to each of them
and to provide the right to act independently of each other?

In our opinion in certain cases is not feasible to issue one
letter of attorney to several solicitors on behalf of one trustee
due to the following.

First of all, we should not forget that the grounds and
procedures for termination of representation by proxy shall
be determined in accordance with the civil legislation of
Ukraine. For example, part 1 art. 250 of Civil code of Ukraine
provides the representative with the right to deny those actions,
identified by letter of attorney, which entails the termination of
representation by proxy (item 3 part 1 art. 248 of Civil code of
Ukraine ). In this case, according to part 3 of art. 248 of Civil
code of Ukraine, the representative shall immediately return
the letter of attorney. This automatically entails termination
of representation by proxy in respect of other solicitors. This
seems to be inconvenient because of the need for further
reissue of the letter of authority or certificate of solicitors’
power of those who remained, using the procedure, specified
in art. 42 of the CPC of Ukraine. The same applies to other
grounds for termination of representation by proxy for one of
few representatives (revocation of the letter of attorney by the
person who issued it, recognition of disability of a person to
whose name the letter of attorney was issued, etc.).

Also, while certifying authority of solicitors, in case of
their multiplicity, special attention to be paid to one thing:
it is advisable that each letter of attorney contains statement
that «the most important» legal proceedings on behalf of the
trustee, such as the recognition of the claim, conclusion of the
amicable agreement, etc., can be implemented by solicitors
only with their mutual consent. In this case, the position of the
person represented, will be more secure.

Bearing this in mind, we consider as appropriate to fix
in the civil procedural legislation of Ukraine the normative
rule, according to which in case of certifying of multiple
representatives with the letter of attorney each of them should
receive a separate document with clearly defined scope of the
procedural actions, he is entitled to perform, and indicating
the number of actions that can be committed by procedural
representatives only upon their mutual consent. The same
algorithm can also be applied when authorities of a solicitor as
a representative are certified with an agreement.

As a result we suggest to add the art. 42 of the CPC of
Ukraine with additional part with the following content: « When
authorities of representatives, in case of their multiplicity, are
certified with the letter of attorney or an agreement, each of
them should receive a separate document with clearly defined
scope of authorities and specified number of actions that can be
committed by representatives only on the basis of their mutual
consenty.

Conclusions. Thus, within this article we considered some
problematic aspects of participation of a solicitor in a civil
process of Ukraine. The major scientific achievements can be
summarized with the following provisions:

1) it is inappropriate to limit the scope of the procedural
actions, that the representative is entitled to perform in civil
procedural status including a status of a solicitor acting on
behalf of a person he represents, by legal exclusion of any of
these actions from a number of them;

2) since a person may empower a solicitor, as a contracted
procedural representative, along with a power of attorney also
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with a contract (part 4 art. 42 CPC of Ukraine), the rules set
in parts 2, 4 of art. 44 of CPC Ukraine, should be extended
to such cases as well. Therefore, it is appropriate to amend
the part 2 art. 44 of the CPC of Ukraine, adding to the words
«in the power of attorney issued to him» the words «or in the
contracty and in part 4 of the same article adding the wording
«by a warrant or a contract» after the phrase «limitation of the
powers of the representative by the letter of attorney»;

3) based on the fact that a solicitor as a representative is
a person involved in the case, he in any case has the general
civil procedural legal status. For this reason the person being
represented, cannot limit him in performance of the procedural
actions which are the content of these rights;

4)based on the part 1 of art. 40 of CPC of Ukraine it is necessary
to allow to participate in a case contractual representatives of
any persons including those who do not have judicial education
however meet the requirements specified by low;

5) aiming at the improvement of civil procedural legislation
of Ukraine in a context of legal regulation of the method of
arrangement of the authorities of the solicitors and other
contractual representatives in case of their multiplicity we
suggest to add the art. 42 of CPC of Ukraine with additional
part with the following content: «When authorities of
representatives, in case of their multiplicity, are certified with
the letter of attorney or an agreement, each of them should
receive a separate document with clearly defined scope
of authorities and specified number of actions that can be
committed by representatives only on the basis of their mutual
consenty.

All other problems which arise from participation of
a solicitor in civil process of Ukraine including the detailed
investigation of the peculiarities of such participation in
different types of civil proceedings are above scope of research
of this article and provide possibilities for further scientific
explorations.
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MOPSJIOK YKJIAJTEHHS JOTOBOPY YIIPABJIIHHSI AKTUBAMHU ITAHOBOTI'O
THBECTHUIIMHOI'O ®OHY: MOPIBHSJIBHUI AHAJII3 3AKOHOJIABCTBA
YKPATHHU TA JEPKAB-YJIEHIB €BPOIIEMCHKOI'O COIO3Y

JAmutpo KJIAITATUU,
acripaHT kadeapu LUBLIBHOIO IpaBa Ta IpoLecy
JIpBIBCHKOTO HAIIOHAIBEHOTO YHiBepcHUTeTY iMeHi [Bana @panka

SUMMARY

A comparative analysis of the procedure of concluding a contract of managing the assets of the share investment fund according
to the laws of Ukraine and of the state parties of the European Union is conducted in article. The stages of concluding a contract
are highlighted and characterized. Procedure of making an offer and an acceptance is elucidated. Experience of the state parties
of the European Union in the context of legal regulation of the relations between the management company and fund investors,
procedure of these relations occurrence is elucidated as well as the order of informing investors about the contract conditions.
Proposals concerning the improvement of the laws of Ukraine about share investment funds are provided.

Key words: share investment fund, contract of managing assets of the share investment fund, offer, acceptance.

AHOTALIA
V crarTi 3aificHeHO MOPIBHSUTLHUI aHAITI3 IOPSAKY YKIIAJICHHS JJOTOBOPY PO YIIPABITiHHS aKTHBAMH ITAHOBOTO 1HBECTUIIIHHOTO
(hoHIy 3a 3aKOHOAABCTBOM YKpaiHH Ta JAepkaB-uieHiB €Bporneiickkoro Corosy. BuokpemiieHo it oxapakTepu3oBaHO CTajii ykiia-
JICHHsI [bOTO JIoroBopy. OXapakTepu30BaHO IOPSIOK 3AIHCHEHHS akuenTty Ta odepTu Ha YKJIaJeHHS IOroBopy. BucBiTieHo
JIOCBIJ JepkaB-wieHiB €Bporeiicbkoro Cor3y B KOHTEKCTI 3aKOHOJABYOTO 3aKPIIJICHHS JOTOBIPHUX BIJIHOCHH MK KOMIIAHIEO
3 yNpaBiliHH aKTUBAaMM iHBECTHLIHHOIO (OHIYy Ta iHBecTOpaMu (GOHIY, 0COOIMBOCTI perlaMEHTaLi] MOPsIKY BUHUKHEHHS LIUX
MIPaBOBIHOCHH, a TAKOX MOPSAOK iHGOPMYBaHHS iIHBECTOPIB PO YyMOBHU J0roBOpy. CHOpMYITLOBAHO MPOMO3HLIT IOAO BIOCKO-

HAJICHHS] YUHHOTO 3aKOHO/IaBCTBA YKpaiHU MPO MalioBi iHBECTHLIIHHI GoHIH.
KuiouoBi c1oBa: naiiouil inBecTULiHUNA (OHA, AOTOBIp yIpaBiIliHHA aKTUBaMU IalloBOro iHBecTULiHOrO GoHmy, odepra,

AKIICIIT.

ocTaHOBKAa mpoOievMu. UYUuHHE 3aKOHOJABCTBO
VkpaiHu, IO perIaMeHTye OCOOIMBOCTI 3aITydeHHS
IPOLIOBHUX KOIITIB 1HJMBINyadbHUX I1HBECTOPIB 3a JOIIOMO-
roro MaiioBUX iHBeCTULIHHUX (OHAIB (Hani — naioBuil ¢hounm)
3 METOI0 TOAANBIIOTO IHBECTYyBaHHS, IepeOyBae Ha eTari
CBOTO CTAaHOBJICHHS B YKpaiHi. UuMano AMCKyCIHHUX MHUTaHb
HOPOJKY€ IIPaBOBa MIPUPOJA MPABOBIIHOCHH, SIKi BUHUKAIOTh
MK KOMIIaHI€I0 3 YIIPaBIIiHHS aKTHBaMH Ta YYaCHUKaMH Haio-
BOro (oHIY, 30KpeMa, y KOHTEKCTI MPOLEeIypH YKIaJeHHS J10-
TOBOPY YHPaBJIiHHS aKTUBAaMU MalloBOro iHBeCTHLIHHOTO (oH-
ny (mami — oroBip ynpasininas aktuBamu [11D). Tomy 3pocrae
HEOOXI/IHICTh 3/IIHCHEHHS TOPIBHSJIBHUX HMBIUIBHO-TIPABOBHX
JOCIIIPKEHb 3aKOHOAABUOi penIaMeHTalil (yHKIIOHYBaHHS
naifoBux (oHAIB B YKpaiHi Ta JepiaBaX, y SKUX 3aKOHO-
JIABYO 3AKPIMJIFOETHCS KOHCTPYKINSl IHBECTHLIHHUX (DOHIIIB
JIOTOBIPHOTO TUILY, SIKUM € TaKoX IaioBuil poua.
AKTyaJbHiCTh TeMH. Hayxosi JIOCITKEHHS,
MPHUCBSIYCHI TIPABOBOMY PEryJIIOBaHHIO (YHKIIIOHYBaHHS
naiioBux (OHIB, IPOBOJWINCS Ha HAI[IOHAJILHOMY DIBHI Ta
npencrasieni npaisgmu O.M. 'naris, B.I. Biprokosa, K.B.
[Manapenkosa, O.F0. Kammi, C.O. Bixposa. Bonu crocysa-
JIUCs HacaMIepel LUBIIbHO-IIPABOBUX ACHEKTIB yNPaBIiHHA
aKTHBaMH NaioBUX (DOHIIB, MPABOBOTO CTAaTyCy KOMIIaHii 3
VIpaBJIiHHS aKTHBaMHU, OCOOJIIMBOCTEH pO3MillleHHS, 00Iry Ta
BUKYITy iHBecTuUliiHul cepTudikaris naifoBoro GoHay TOLIO.
VY nucepramiiinomy nocmimkenni O.A. Ciobonsna [1, c. 8]
yBara30cepeKyBaiacs Ha 0COOIMBOCTSIX YKIaISHHS TOTOBO-
Py ynpaBiiHHs naiioBUM (OHIOM, IPHU LILOMY 3A1HCHIOBABCS
aHami3 HOpM 3akoHy Ykpainu «IIpo IHCTHTYTH CHITBHOTO
IHBECTyBaHHs (MaliOBi Ta KOPIOPATHBHI iHBECTHUIIWHI (OH-
mu)» Bin 15.03.2001 p. Ne 2299-IIT (nani — 3akon Ykpainu
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mpo ICI Bixg 2001 p.), sikuit OyB YMHHHI Ha TOW Yac, MPo-
T€ ChOTOJIHI BXKE BTPATHB YMHHICTh. BOJHOYAC KOMIUIEKCHI
JOCTIKEHHSI TPaBOBOI perfiaMeHTallil IpoIeaAypH YKIaeH-
Hs JOrOBOpY yrpaBiiHHs aktuBamu [1IdD y mopiBHsUIbHIN
MEPCIEKTUBI HE TMpoBoAWiUCS. [Ipo akTyaJbHICTH IHOTO
JIOCIII/DKEHHSI CBiAYaTh TakKOX y3sATI YKpaiHOo He cebe
3000B’s13aHHS, 3aKpilUICHI B Yrojii MpO acoMialilo Mix
VYkpaiHorw, 3 onHi€i ctoponu, Ta €Bporneiicbkum Cor30M,
€BponelchKUM CIIIBTOBAPUCTBOM 3 aTOMHOI €Heprii, 1 IXHIMU
JepKaBaMH-4JIeHaMH, 3 1HIIOi cTopoHH (patudikoBaHiil 3a-
koHOM VYkpainu Bim 16.09.2014 p. Ne 1678-VII). JJonarox
Ne 17 «HopmaTruBHO-IIpaBOBE HAOMIKEHHS» 1O 1€l yroau
MOKJIIa€ Ha YKpaiHy, 30KpeMa, 000B’SI30K yIPOBAJUTH IO-
noxenns upextusu Ne 2009/65/€C €pponeiickkoro Ilapia-
menTy Pamu €Bporu «I1po y3romkeHHs 3aKOHiB, Mi3aKOHHUX
Ta aJIMIHICTPAaTUBHHX ITOJIOXKEHbB, IO CTOCYIOThCSI IHCTUTYTIB
CHUIBHOTO (KOJICKTHBHOT'0) IHBECTYBAHHS B LiHHI MANepH, 10
nimsararots 06iry (UCITS)» Bix 13.07.2009 p. (mani — du-
pektuBa Ne 2009/65/€C) mpoTsSroMm 4OoTHPHOX POKIB i3 MO-
MEHTY HaOpaHHS YroJoro Ipo acoliaiiio Mix YKpaiHOw, 3
oJHi€T cTopoHH, Ta €Bporneiicbkum Coro3oM, €BponeiicbKumM
CIIBTOBAPHCTBOM 3 ATOMHOI eHeprii, i iXHIMH JepikaBa-
MHU-YJICHAMH, 3 IHIIOI CTOPOHH, YMHHOCTI [2]. 3 omisiny Ha
Te, MO OuIbIICTh JepkaB-uieHIB €Bpomnelickkoro Corosy
BXKE€ IMIUIEMEHTYBaJIH 200 IMIUIEMEHTYIOTh IOJOKESHHS IIHX
JIOKYMEHTIB, KOpUCHUM Oy/ie TaKO)K BHBYCHHS 3apyOi’KHOTO
JIOCBIY B IIbOMY KOHTEKCTI.

TeopeTHYHOI0 OCHOBOIO HAIIOTO JOCIHIKEHHS CTaln
npaili BITYM3HSIHUX 1 3apyODKHHUX yUeHHX, a came: Basac Ban
1O. Banr, [Ix. Bap6aprona, B.B. Birpsiucekoro, O.M. T'HariB,
E. Mayepa, O.P. 3aiiueBa, B.M. Koccaka, I.M. Jlidummuia,
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ML.IL. Jlykincekoi, C.A. Hoxkuna, O.A. Cinobozsna, T.T. Ok-
croka, M.C. YkraeBa Ta 1HIIHX.

Meta crarTi noysiTae B MPOBEIECHHI aHali3y MPaBOBOIO
HOPAAKY YKIQACHHS AOTOBOPY YIPABIiHHS aKTHBAaMH Maio-
BOro ()oHIY 3a 3aKOHOIABCTBOM YKpaiHU MOPIBHSHO i3 3aKo0-
HOJIAaBCTBOM JIepKaB-wiieHiB €Bporeiicbkoro Corosy, y SIKHX
nepeadaYeHo aHAIIOTIYHY YM TIO/IIOHY 32 MPABOBOIO MPHUPOAOID
KOHCTPYKIIiO iHBECTULIHHOrO (POHAY JOrOBIPHOTO TUILY.

Buxiax ocHoBHOro wMmarepiamxy jgociaigxkeHHs. 3a
KpUTEPIEM BHYTPIIIHBOI CTPYKTYpH (MOOYIOBH) 1HBECTHIIIHHI
(hoH AN NPUIHATO OALISATY HA iH8eCmMUYitini pOHOU 00208IPHO20
muny, siKi CTBOPIOKOThCS i (PYHKIIIOHYIOTH 3TiJHO 3 HOpMaMHU
JIoroBipHOTO TpaBa (Hampukiaa, y Himewuuni, [IBeituapii,
Opanuii, JIrokceMOypry Tomo) abo HopMaMH IpaBa JIOBIpYO1
BiacHocTi (Hampukiaa, y BenukoOpurawnii, Ipmanaii, Hosiit
3enaHil TOIIO), Ta iHEECMUYILIHI (POHOU KOPNOPAMUBHO2O
muny, B OCHOBY ITOOY/IOBH SKUX IMOKJIAQJICHO HOPMH KOpIOpa-
TUBHOTO IIPaBa, a caM (OoHJI € Cy0’ €KTOM IPaBOBITHOCHH [3, C.
758; 4, c. 760]. KittouoBrMH 0COOINBOCTSAMH MAi0BOTO GOHIY
K iHBeCTULIIIHOrO (hOHIY AOTOBIPHOrO TUIY € Taki: 1) BiH mo-
30aBJeHMid MPaBoOCyO’ EKTHOCTI, TOMY He HAIJIEHUH CTaTycoM
cy0’€eKTa MpaBOBIIHOCHH; 2) iHIIIaTHBA 1I0JI0 HOTO CTBOPCHHS
MOXOJIMUTh CaMe Bijl KOMIaHii 3 yHpaBiiHHS 1MailoBOro (oHY;
3) mpaBa i 000B’SI3KM 1HBECTOPIB-YYaCHHUKIB TAOBOTO (POH/TY
Ta KOMIIaHil 3 yNpaBliHHA aKTUBAMHU BH3HAYAIOTHCS B PO3PO-
OIEeHUX KOMIIAHI€I0 3 YIpPaBIiHHS MpaBUIax HaioBoro (GoH-
Iy, SIK1 3aJIeKHO BiJ crierud)iky 3aKOHOAABUOTO PETyTFOBAHHS
KOHKPETHOI KpalHW MOKYTb BTITIOBATHCS B PEIVIAMEHTI Maiio-
Boro (hoHmy, IpaBuiIax naioBoro GoHgy abo 10roBopi.

Yactuaow 1 cr. 42 3akony VYkpainu «I[Ipo iHCTUTYTH
criiibHOTO iHBecTyBaHHs» Big 05.07.2012 p. Ne 5080 (mami —
3axon Ykpainu npo ICI Bix 2012 p.) nepenbavaeTses, 1o naii-
OBHH (OH] CTBOPIOETHCSI KOMIIAHIEIO 3 YIIPABIIHHS aKTHBAMH,
sKa MOBMHHA BUMHUTH KOMIUJIEKC Ail y BH3HAUYCHINl 3aKOHOM
nocnigoBHocTi. Crig 3a3HaunTH, 1m0 3akoH Ykpainu npo ICI
Bix 2001 p., skuii BH3HAUaB OCOOMMBOCTI (DYHKIIIOHYBaHHS
MailoBUX 1 KOPHOPATHBHUX IHBECTHLIHHUX (DOHIIB 1O KiHIISA
2013 p., y cT. 25 MmicTuB 3rajKy Ipo AOrOBip NPUEIHAHHS 10
naifoBoro ()OHAY Ta BH3HAYaB MOPSJIOK AKLENTY MPOMO3HIIT
KOMIIaHii 3 ypaBIiHHS aKTHBAMH YKJIACTH JIOTOBIp IPUETHAHHS
0 maifioBoro iHBecTuuifiHOro Qonngy. Take mnpuilHATTS
MPOTO3HUIIT 3AIHCHIOBATIOCH IHBECTOPOM IUISIXOM TPHIAO0AHHS
IHBECTHLIHHUX cepTH(]IKaTIiB MaiioBOro (oHAy 3a TPOLIOBI
xomty. BinmosigHo, Oynaa ycraneHow i cynoBa HpaKTHKa
HAlIOHAIPHHUX CYyTOBHX ycTaHOB. Tak, 30kpema, y PimenHi
Tocnomapcekoro cymy M. Kuesa Bim 22.11.2012 p. y cmpasi
Ne 5011-16/11485-2012 3a3na4anocs: «/oroBopoM NpHeHAHHS
€ JIOTOBIp, YMOBH SIKOTO BCTAHOBJICHI OJIHI€IO 31 CTOPIH y (op-
Mynsipax abo IHIIMX CTaHAApTHUX (opMax, KUl MOxe OyTh
YKJIQJICHUH JIUIITE MUITXOM IPUEAHAHHS JPYTrol CTOPOHH JIO 3a-
MPOTIOHOBAHOTO JIOrOBOPY B IiIoMy. Jlpyra cropoHa He MOXe
3alpOIOHYBaTH CBOI yMOBHU J0roBOpy. OTiKE, POCHEKT eMicil
3 yciMa J0JaTKaMH JI0 HbOTO (periaMeHTOM, iHBECTHIIHHOIO
JICKJIapaIliero Tomo) i € GopMyIIsipoM, 10 MICTHTh YMOBHU JIO-
TOBOPY TPO MPHEJAHAHHS JI0 MAHOBOTO IHBECTHILIIHHOTO (OHIY.
IpueHAHHS 0 IBOTO JIOTOBOPY BiIOyBa€THCS MUIIXOM IPHI-
OaHHSI IHBECTHIIIHHUX CEPTU(IKATIB I[HOTO (POHITY».

HesBaxaroun Ha Te, IO 3aKOHOMaBUe (HOPMYIIOBAHHS
«JIOTOBIp IPU€IHAHHS 10 NAiOBOIO IHBECTHIIHHOIO (GOHIY»,
sike BKuBaiocs B 3akoHi Ykpainu 1po ICI Bix 2001 p., He 30BCiM
MPaBUJILHO BiI0OpaXKajao CyTh IPABOBIJHOCHH, IO BHHHUKAIN
MDXK KOMIIAHI€I0 3 YIIPaBJIiHHS aKTHBAMHU Ta YYaCHHKAMHM Iaio-
Boro (oumy, 3akoH Ykpainu mpo ICI Bix 2001 p. uiTko BKasyBaB
Ha JIOTOBIpPHY IMPUPOJY MPABOBIHOCHH MK IMMH CyO’€KTaMu
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IHBECTUIIIMHOT JsUTBHOCTI Ta BaXKJIMBO OKPECIIIOBAB IPUPOIY
naifoBoro (oHIy SIK BIIACHE JOTOBIPHOI IPABOBOI KOHCTPYKILI.
Huni uynbauii 3akon Ykpainn npo ICI Big 2012 p. mig yac
peramMeHTallii MpaBoOBITHOCHH MK KOMIIAQHIEO 3 YIpaBIiHHS
AKTHBAaMHU Ta yYaCHHUKaMH IAHOBOro (hOHIy B3araii HE BKUBAE
TEPMiH «ZIOTOBIp», IO €, HA HAIe IePEeKOHAHHS, HOTO ICTOTHIM
HenoiikoM. BomHouac 3akon Ykpainu mpo ICI Bix 2012 p., sk i
ITi[3aKOHHI HOPMATUBHI aKTU, IPUIHATI HA BUKOHAHHS 1IbOTO 3a-
KOHY, B)KHBA€ TEPMIHOCIIOIYISHHST «JIOTOBIP MPO YIIPABIiHHS aK-
THUBaMH KOPIOPATHBHOTO (DOH/TY» TiJl Yac periaMeHTallii 0coOIu-
BOCTEH (DYyHKIIIOHYBaHHS KOPIOPATUBHOTO (DOH/IY, 3a3HAYAOUH
TIPH IIBOMY, IO TAKUI JOTOBIP YKIATAETHCS MK KOPIIOPATUBHIM
(OHIIOM 1 KOMITIaHI€O 3 yrpaBiiHHS akTuBaMu. CIlifl 3ayBaXKUTH,
I1I0 HEOJTHO3HAYHUM € TaKOXK JIOCBIJ] IPaBOBOI periaMeHTallii, sika
iCHye B 3apyOiKHUX JeprkaBax. [IpoBeieHHi aHali3 3aKOHOIAB-
CTBa TPO 1HBECTHILIIHI (OHM 3apyOiKHUX KpaiH J03BOJISIE BHO-
KPEMHTH JIBa CIIOCOOM 3aKOHOJABYOTO 3aKPIIUICHHS JOTOBIPHHX
BIJIHOCHH MK KOMITAHI€FO 3 YIIPABIIIHHS aKTUBAMH JIOTOBIPHOTO
(oHy Ta HOro y4aCHHUKaMH:

1) 3aKOHOIABCTBO UiTKO Iependadae, 10 MDK ydacHUKa-
MH JIOTOBIpHOTO (DOHIY Ta KOMIIAHIEIO 3 yIPaBIiHHS aKTHBA-
MH YKJIQJIQ€EThCS JIOTOBIP 1, BIAMOBIJHO, BXKMBAETHCS TEPMiH
«moroBip». Takoxk 3a3HAYAETHCS PO ICHYBAHHSI TPABUIT (HOHITY,
TIOJIOXKEHHS SIKHX 1 MICTATh YMOBH JOToBOpY. Jlo Takux KpaiH
Hanexarb Pocis [5], Kazaxcraun [6], [LIBefinapis [7] Tomo. Tak,
ct. 19 3axony PecnyOuiku Kaszaxcran «IIpo inBectuuiiini gpon-
1y Bij 07.07.2004 p. Ne 576-11 nependaveHo, 110 3a JOroBOPOM
JIOBIpUOTO yIpaBIiHHS aKTHBAMH ITalOBOTO 1HBECTHUIIMHOTO
oy iHBECTOp Iepeslae B A0BipUE yNPaBIiHHS YIPABIAIOUil
KOMIaHii TpoIi 3 METOK 1X 00’€IHAHHS 3 IPOIIMMA IHIIHX
IHBECTOPIB y MailoBUil iHBeCTULIHHMN (DOHI Ta MOAATBIIOTO
3MiMCHEHHS 1HBECTYBaHHS IIMX TPOIICH 3TiJHO 3 MpaBHJIaMHU
bonmy [6];

2) 3aKOHOJABCTBO BKAa3y€ Ha HASBHICTh JIOTOBIPHHX
BiTHOCHH M)XK KOMIIaHI€IO 3 YIPaBJIiHHS aKTHBAaMH Ta ydac-
HUKaMH JIOTOBIpHOTO (DOH[Y, BOJAHOYAC TEPMiH «IOTOBIp» HE
BXKHMBA€EThCsA. [IpaBOBITHOCUHM MK KOMIIAHIEO 3 YIPABIiHHS
aKTHBAMHU Ta YYaCHUKaMH (DOHJY periaMeHTYIOThCS TIpaBHIa-
MU (OHZIY, YMOBH SIKUX NPHAMAIOTH YIaCHHKU (QOHLIY, MPUJI-
OaBatoun ceprudikaru (Kynonu, mai Tomo) ¢ponay. Llg rpyna
kpain oxoruttoe JlrokcemOypr [8], Ascrpiro [9], Ecronito [10],
Crnogenito [11], CnioBauunny [12], @panito [13], Jlutey [14]
tomo. Hanpukian, ct. 119 3akony Cnogenii «IIpo iHBecTHIIiHHI
¢dounu Ta KOMIaHI{ 3 yIpaBIiHHSA aKTUBAMU» Iepeadadae, 110
IpaBHiIa MaHoBOTO GOHIY 6UZHAYAIOMb 3MICH NPABOBIOHOCUN
MK KOMIAHI€I0, sIKa 31MCHIOE YIIPaBIiHHS MaHOBUM (OHIOM,
1 BOJIOZUIBISIMM 1HBECTHLIWHUX KymnoHiB ¢ouay [11]. Came
Takud MiAXiA, HA HAlly IyMKY, € MPUTAaMaHHUM OiIbIIOCTI
nepxkap-aieHiB - €Bporneiicbkkoro Coro3y. Y CBOW uepry
HalllOHAJFHE 3aKOHOJIAaBCTBO YKpaiHW He Iependadae Hi ykia-
JIEHHSI OKPEMOTO JIOTOBOPY MK KOMIIAHI€IO 3 YIPaBIiHHS aK-
THBAMHM Ta YYaCHHUKaMH MaiioBoro GoH.Iy, Hi TOTO, 1110 MK BKa-
3aHUMU Cy0’ €KTaMU iCHYIOTb Oy/ib-sIKi IPaBOBIAHOCUHU.

[pouenypy yKIageHHs JOTOBOPY YIPABIiHHS aKTHBa-
MU TaiioBoro ()OHIY MOXKHA OXapaKTepU3yBaTH JIEKiIbKOMa
eramamu. IlepmM eTamoM € po3poOka H 3aTBEpKCHHS
B YCTAHOBJIEHOMY MOPSJKY KOMIIAHI€I0 3 YIpaBIiHHS aK-
THBAMHM  JOKYMEHTIB, 10 BHM3HAUaTUMYTh OCOOJIUBOCTI
¢bynkuionysanHs naiosoro Qonny. Came ymoBu, sKi Oyne
BU3HAYEHO B LUX JOKYMEHTaX, CTAHOBHTHUMYTH IPOIIO3HIIIIO
JI0 YKJIaJCHHS JOTrOBOPY YHPABIiHHS AaKTHUBaMH Iaii0BOTO
¢donmy. 30kpema, MOBa e PO periaMeHT MailoBOro (OHY,
IHBECTHIIIHY JeKIIapallifo Ta MPOCHEKT eMicCii IHBECTUIIHHUX
ceprudikari naiioBoro ¢onay. [HBecTHIlIiHA neknapaliis Ta
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peraMeHT naioBoro (OHAY € CKIAJOBHMH YaCTHHAMHM IIPO-
criekty emicii. KIIIOUOBUM JOKYMEHTOM € camMe pPeriaMeHT
naiioBoro ¢ouy. 3akon Ykpainu nipo ICI Big 2012 p. B ct. 44
BU3HAYA€E TIEpeIIiK ICTOTHUX YMOB 1 BIJIOMOCTEH, SIKi MOBHHEH
MICTUTH perliaMeHT MaiioBOro GpoHIY, a caMme: MOPsIOK BU3HA-
YCHHSI BAPTOCTI YUCTHUX aKTUBIB (OHIY Ta LIHU PO3MIILICHHS
IHBECTHLIIHHUX cepTU(IKaTIB, MOPSIOK BU3HAYCHHS PO3MIpY
BHUHArOpoOIM KOMIaHil 3 yNpaBIiHHS aKTUBAMH i TOKPUTTS
BUTpAT, TOB’SI3aHUX 13 AisIbHICTIO (OHIY, TOIo. BBaxkaemo,
mo cT. 44 3akony Ykpainu npo ICI Big 2012 p. nependavae
HE BECh CIEKTP BiZIOMOCTEH, SKi MOBUHEH MIiCTHTH PETJIAMEHT
naiioBoro (ouay. He Bupimrye mro mpodnemy takox I[loso-
JKCHHSI PO PEECTPAI0 PErNIAMEHTY I1HCTHTYTIB CIIJIBHOTO
IHBECTYBaHHS Ta BeleHHS CIMHOTO [EepKaBHOTO PEECTPY
IHCTUTYTIB CIIJIBHOTO 1HBECTYBaHHSI, 3aTBEep/uKeHe PillleHHsIM
HarnionaneHoi koMicii 3 HiHHUX marepiB Ta (OHIOBOTO pUH-
Ky Bix 18.06.2013 p. Ne 1047 [15], sixe xoua i neraiizye
nepeik 00OB’SI3KOBHX BIJIOMOCTEH, OIHAK IICH MEperiK He
MICTHTB MOJIOXKEHb, 10 BKa3yBaJld O HA iICHYBaHHS JOTOBIPHUX
MIPABOBIIHOCHH MK KOMIIaHI€IO 3 YNPaBJIiHHS aKTHBaMH Ta
yYacHUKaMH TTailoBoro (oHIy (HarpUKIaa, yMOBHU MO IpaBa
11 00OB’SI3KM y4YacCHHUKIB MaioBOTO (OHY, SIKI € BIACHUKAMHU
iHBecTHLINHNX ceprudikaris pounny). Tax, ct. 46 3axony JIut-
B «IIpo IHCTHTYTH CIIJIBHOTO 1HBECTYBaHHs» Mepezdadae,
10 MpaBHJjIa IHBECTUIIHOTO (OHIY MOBHHHI BU3HAYATH Ta-
KOX IIpaBa i 000B’s13KK y4acHUKIB (hOHY, IIpaBa i 000B’sI3KU
KOMIaHil 3 YOpaBIiHHS AaKTHBaMH TIIiJ] 4Yac 3iHCHEHHs
yIpaBIiHHs iHBECTHLIHHUM (QOHIOM [ 14].

Skuo permaMeHT maiioBoro (OHAY MOBHHEH BH3HA4a-
TH TOPSAZOK (YHKIIOHYBaHHS (DOHIY Ta 3MICT JOTOBIpHHX
MPAaBOBIJIHOCMH MK ydYacHHKaMu (oHIy W KOMIaHi€
3 yNOpaBIiHHSA aKTHBaMH, TO TIIPOCIEKT eMicii MICTHTh
iHpOpMAIlIFO TIPO OCOOJHBOCTI PO3MILIICHHS 1HBECTHIIIHHUX
ceptudikariB QoHay, SKi JAOTh YYACHUKY MaioBOro (oHIy
MPaBO Ha y4acTb y MailoBOMY (OHII Ta MPaBO HA BU3HAYCHY
4acTKy akTHBIB (QoHay. BomHouac iHBecTHIiHA IeKIaparis
€ CKJIQJIOBOI0 YAaCTHHOIO PErIaMEeHTy MaioBoro (oHxy, L0
repeadayae OCHOBHI HampsMu U OOMEXEHHS 1HBECTHULIIHOT
JUSUTBHOCTI  IHCTHTYTY CIIJIBHOTO 1HBECTYBaHHS. 3aKOHO-
JIABCTBO JiepiKaB-uiieHiB €Bponeiicbkkoro Corosy, SIK MpaBH-
JI0, HE BUJIUIAE TaKUH OKpeMHUil TOKYMEHT, SIK iHBECTHIIiHHA
JeKapailis, a iHpopMallis Tpo HampsMH W OOMEKCHHs
IHBECTHULIIHHOT JiSUTBHOCTI KOMIIaHI1 3 yNpaBIliHHS aKTHBaMHU
€ OJIHIEIO 3 BIIOMOCTEH periaMeHty, K 1€ Mae Micle, Ha-
npukiaa, y 3akononaBctsi CioBayuunu [12] ta Ectonii [10].
Po3po0iieHi KOMMaHi€r0 3 YNpaBIiHHS aKTUBAMU PETNIAMEHT
1 IpOCHeKT eMicil iHBeCTUIIHHUX cepTudikaTiB B YkpaiHi Ta
neprkaBax-wieHax €Bporneiicbkoro Coro3y Mmiusraroth 3aTBep-
JDKCHHIO HalllOHAIBHUM PETYIISTOPOM.

Hactynuuil eranm ykiafeHHS AOToBOpy 0€3M0CEPEAHBO
OB sI3aHUIl 13 BUITYCKOM IHBECTHIIIMHUX CepTU(IKATIB Maii-
oBoro (oHmy, iHaKIIEe KaKy4dd, 3/iHCHEHHSM KOMIIAHIEH 3
ynpaBiiHHs akTuBaMu odeptu. Ilif uac yknaneHHs Oyab-sKOro
JIOrOBOPY BaromMe 3Ha4€HHs Ma€ Te, 9 € Ta a00 1HIIIa TPOTIO3HIIiS
oepToro, OCKIIBKY B pasi, SKIIO MPOMO3HUILis YKIACTH JIOTOBIp
BBO)XaTUMEThCsl 0epToro Ta Oyle MPHUHHSITA IHIIOK CTOPO-
HOIO, 0epeHT CTa€ CTOPOHOIO JIOTOBOPY I MOBMHEH BHKOHA-
TH 3asiBieHi B odepti ymoBu [16, ¢. 102]. [{uBinbHuUil kogekc
VYkpainu Bix 16.01.2003 p. No 435-1V (nani — LIK Ykpaian) y 4.
1 ct. 641 niependavae, 110 MPOIO3HMILIS MO0 YKIAICHHS JI0TO-
BOpY MOBMHHA MICTUTH iCTOTHI YMOBH JIOTOBOPY Ta BUPa)KaTh
HaMip ocoOu, sika ii 3poOuia, BBaxaTu cede 3000B’sI3aHOI0 B
pasi ii npuidHATTS. A.A. Mepexko, aHali3yr4Yl 3aKOHO/IABYl
BUMOTH JI0 0epTH, sIKi ICHYIOTh y KpaiHaX 3arajbHOTO IpaBa,
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3a3Hayae, 10 B 0epTi IOBUHEH YiTKO BUPAKATUCS HaMIp ode-
penta OyTu 3000B’43aHMM yMOBaMu odepTu B pasi ii akuenty,
yYMOBH OepTH MOBHHHI YITKO BU3HAuUaTucs, oepra MmoBHHHA
nepeiaBarucs opepeHToM ajapecary odepty, oo ajpecar Mir
o3HalioMuTHCS 31 3MicToM odept [16, ¢. 103]. 3 orsny Ha Te,
0 TPOCIHEKT eMicii IHBECTHLIHHUX cepTU(iKaTiB MaiioBOro
(hOoHy MOBMHEH MICTHTH TEKCT PEIVIAMEHTY MaioBoro (oHIy,
3apeecTpoBaHuil HalioHambHOIO KOMICi€l0 3 IIIHHUX Manepis i
(dbonnoBoro punky (nani — HKII®P) i 3acBimyeHuit mianucom
YIOBHOBa)XEHOI 0COOM KOMIIaHii 3 yIpaBiiHHs aKTUBAMH Ta 11
1eYaTKOI0, MPOCIIEKT eMicii CITiJi BBaXKaTH O(epToro Ha yKia-
JICHHSI IOTOBOPY YIPABJIiHHS aKTHBaMH IailoBOTro (hOHITY.

Hopmarueaa BuMoOra npo 00OB’SI3KOBE PO3MIILIEHHS TPO-
cnekty emicii iHBecTHHiliHUX cepTudikaTiB Ha BeO-caifTi
KOMIIaHii 3 yrpaBJiHHs aKTUBaMH, BeO-caiiti poHI0BOT OipKi,
yepes SKy IUIaHY€EThCS 3IHCHUTH PO3MIIICHHS IHBECTHILIIHHIX
ceprudikaTiB OPOTITrOM AECSITU JHIB i3 MOMEHTY peecTparil
MPOCIEKTY eMicii, a TAKO)K BUMOTa MPO OIMyONIiKyBaHHS MPO-
CIIEKTy B CIIeliali3oBaHOMY JapykoBaHoMy BuaanHi HKI[DP
HE Mi3Hille HDK 3a JecsTh JHIB JI0 JaTH MOYaTKy YKJa-
JICHHS JIOTOBODIB 13 MepmMMH ydacHuWKamu [17] Bkasye Ha
myOIYHICTh JOTOBOPY YIIPABIIiHHS aKTHBaMH TalioBOTO (hOHTY,
a TakoX Ha Te, 10 HopMa cT. 633 LK Vkpainu, sika 3aKkpimitoe
MOHSATTS IyOJIIYHOTO JIOTOBOPY, € JAOTPUMAaHOI0. Y pasi mpH-
BaTHOTO PO3MIILICHHS IHBECTULIIHHUX cepTU(IKATIB BEHIYyPHO-
ro ¢ouny nybniuHa odepra BiACyTHs, OCKUIbKY 1HBECTUIIHHI
cepTUdIKaTH PO3MIIIYIOTECS Cepell 3a3/alerilb BU3HAYEHOTO
KoJ1a ocio.

HasiBHiCTb y IpoCHEeKTi eMicii iHBeCTULIHHUX cepTHdikaTiB
naiioBoro ¢GoHay abo B periaMeHTi maifoBoro (GoHIy
HEJIOCTOBIPHUX BIJIOMOCTEH MOXKE CTaTH IiJICTaBOK IS
BIIMOBHU B IPOBEJeHHI peecTpanii nmux poxymeHntis HKIIOP.
3aranom, SKIIO aHaJi3yBaTH HOPMH YMHHOTO 3aKOHOIABCTBA
VYkpaiHu TpO IHCTUTYTH CIIJIBHOTO IHBECTYBaHHS, 30KpeMa
Hopmu 3akoHy Ykpainu npo ICI Bin 2012 p., MoxxHa JiiiTu Buc-
HOBKY, III0 HOPMaMH IHX JOKYMEHTIB NMUTAaHHS TPaBIUBOCTI
iH(popMallii, pO3MIIICHHS PEKJIAMHUX MarepiaiiB 1 MeXaHI3MiB
3aXMCTy I1HBECTOpIB, SKIIO iM 3aBAaHO 30MTKIB YHACIiIOK
HenpaBanBoi iH(opMali TOIO, 3aJNHMIIAIOTECS HEBPETYIIHO-
BaHMMHM, 3a BHMHATKOM ICHYBaHHS 3arajJbHUX HOPM, SKi IpU
I[bOMY MalOTh OJIAHKeTHHWH XapakTep. BomHowac 3akoHOmaB-
CTBO JiepkaB-wieHiB €Bporeiicbkoro Coro3y 3Ha4HO OLTBIIY
yBary NpHIUISE€ TUTAHHSAM MIPABOBOTO PETYNIOBAHHS 3aXHCTY
IIpaB Ta IHTEpeciB IHBECTOPIB Yy pa3i 3aBHaHHS IM 30UTKIB
HEIOCTOBIPHOK iH(pOpMAIIIE€I0, SKY OIMyOIiKOBAaHO B JIOKY-
MEHTaxX IHCTHTYTYy CIIUJIBHOTO iHBECTyBaHHA. Tak, 30Kpema,
cT. 158 3akony CnoBauunnu «IIpo KoIeKTHBHE 1HBECTYBAHHSD»
MICTUTh HOPMY TIPO Te€, IIO KOMIIaHisl 3 YNPaBIiHHS aKTUBa-
MH, sIKa B MPOCIEKTI eMicii iHHUX MarnepiB BKazajaa HEMOBHY
abo HenpapauBy iH(OpPMaIliio, TOBUHHA Ha BUMOT'Y BJIACHUKA
Mar IHBECTHILIHHOTO (OHAY BIINIKOMYBATH HOMY BapTiCTh
Mar Ha MOMEHT HOTO BHITYCKY, SKIIO TaKa CyMa € OUIBIION 3a
CyMy BHKYITy IIal0 HA MOMEHT 3BEpHEHHS 3 BUMOTOH0. SIKI0
BapTICTh MAK0 TIiJ1 YaC BUIYCKY Oysia HUXKYOFO, TO, BIAMOBIIHO,
KOMIIaHisl 3 YIPaBJIiHHS aKTHUBAaMH BIJIIIKOJIOBY€ BapTICTh Maro
3a [[IHOI0 HAa MOMEHT 3BEpPHEHHS 3 TAKOI BUMOror0. BogHouac
MICTUTBCS 3aCTEPEKEHHS: MPABUIIO HE 3aCTOCOBYETHCS, SIKIIO
BJIACHUK T1al0 HA MOMEHT YKJIaJCHHS JIOTOBOPY 3HaB a0o Mir
3HATH, 0 iH(opMallis, 3a3Ha4yeHa B IPOCIEKTI, € HETIOBHOIO
abo HenpapauBorw. OkpiM Toro, cT. 158 3akony CrnoBaudrHU
«IIpo KONEKTHBHE IHBECTYBaHHS» Mepen0a4eHO 4acoBi MExi
3BEpHEHHS BJIACHUKA T1a10 3 TaKOIO BUMOTOI0 [12].

Ilix yac ykmageHHsT JOrOBOPY YNpPAaBIiHHS aKTHBAaMH TTaii-
0BOro (hOHJy BaXXJIMBOKO 3 TOYKH 30pYy IHBECTOpa € TaKOK
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OIlIHKa PHU3MKIB peasizalii iHBeCTOPOM IHBECTHII HUIIXOM
yuacTi B naifoBomy (Gonzi. Y 11bOMYy KOHTEKCTI IIOTOKYEMOCS
3 JYMKOIO HAyKOBLIB, SIKi, XapaKTepH3ylOud Ll HOroBip,
BIJTHOCSTH JI0 MOr0 ICTOTHMX O3HAK TAKOXK HASBHICTh PU3MKO-
BOTO Xapaxrepy [3, ¢. 3]. AHai3yro4l HOpMHU 6a30BOr0 3aKOHY
VYkpaiuu npo ICI Bix 2012 p., 70XOAUMO BUCHOBKY, 110 HOP-
MOTBOpEIIb B3araji He NPUALUIUB yBary MATAaHHIM PU3UKOBOCTI
CIIUTEHOTO iHBECTYBaHHS, SK 1 HE BKIIIOYMB JIO CKJIAJy O3HAK
JUSUTBHOCTI 31 CIIJIBHOTO IHBECTYBaHHS TakKy il O3HAKy, SIK
PHU3UKOBICTB. 3arajom CJIOBO «PU3UK» y 3aKOHI YKpaiHU Mpo
ICI Bix 2012 p. BXKUTO JMIIE OJUH pa3 LMIOJO YUACHUKIB KOP-
MOpPaTuBHOTO (OH/IY, SKI «HECYTh PU3UK 30MTKIB, OB’ I3aHMX
i3 JISUIBHICTIO IHCTHTYTY CHIUJILHOTO 1HBECTYBaHHs». BomHO-
4ac 3aKOHOAABCTBO IIPO IHCTUTYTU CILUIBHOIO iHBECTYBAHHS
nepkaB-aieHiB €Bporeiicbkoro Coro3y He JMIe BH3HAYa€e
JUSUTBHICTD 13 KOJICKTHBHOTO I1HBECTYBAaHHS PH3MKOBOIO, a U
3aKpIILIIOE Y 3B’SA3KY 13 LIUM HU3KY TapaHTill Ui 1HBECTOPIB.
SIckpaBUM y IIbOMY KOHTEKCTI € 3aKOHOAABCTBO JIFoKceMOypry.
Tak, ct. 151 3akony JlrokcemOypry «IIpo iHCTUTYTH CHIIBHOTO
IHBECTYBaHHS» Iependadae, IO MPOCIHEKT €Micil MOBUHEH
BKJFOUaTy iH(pOpMaIlito, HEOOXiIHY 1HBECTOPY, 00 MPHUITHS-
TH TOIH(QOPMOBaHE pIllICHHS MION0 CHOco0y iHBECTYBaHHS,
SKUH HOMy 3alIpOIIOHOBAHO, 30KpeMa, PO PU3HKH, SIKi i3 UM
noB’si3aHi. [IpocrekT He3aneKHO Bij 00’€KTIB IHBECTYBaHHS
MOBHUHEH Iepeadayar 4iTKAK 1 JISTKUW JJIsi pO3YMIHHS OIHC
iHpopmauii mpo pusuku y4acti y ¢onai [8]. Tak, Harpukian,
JNOTPUMAaHHSI IIbOTO TpaBHJIa KOMIIAHISIMH 3 YIPaBIiHHS aK-
tuBamu JItokcemMOypry MOKHa TPOITKOCTPYBATH MOJIOKEH-
HSIMH TIPOCIIEKTY eMicii iHBecTHLiHHOrO (GoHay «EBpoOaHK
JI®y» (Eurobank LF) JlrokcemOypry, ae B posmini «Baxiusa
iH(popmalisy 3a3Ha4eHO: «[HBecTyBaHHS y (OHM TATHE 3a CO-
6010 pU3MKH, y TOMY YMCIIi pU3UK BTpaTu Maiinay» [18].

Po3MiliieHHs IHBECTHIIIHHKUX cepTH(diKaTiB maiioBoro GpoH-
JIy TICHO TIOB’si3aHE 3 OpPraHi3alliel0 KOMITAHIEI 3 YIPaBIiHHS
aKTHBaMU MaioBOro (oHAy BiANOBIAHOI peKIaMHOI KaMIIaHii.
Yununuii 3akoH Ykpainu npo ICI Big 2012 p. nepenbayae, mio
peKiama iHCTHTYTYy CHUIBHOTO IHBECTYBaHHS Ta HOTrO HiHHUX
nanepiB perymoerbess 3akoHoM Ykpain «IIpo pexiamy» 3
ypaxyBaHHsIM 3akoHy Ykpainu «IIpo nepikaBHe peryiroBaH-
HSl PUHKY LIHHHUX manepiB B YkpaiHi». JKoaHuX 10AaTKOBHX
BUMOT JI0 PEKJIaMH IHCTUTYTy CIiJBHOIO iHBECTyBaHHA 3a-
koH Ykpainu nipo ICI Bix 2012 p. He mependauae. BomHouac
HopMmu 3akoHy Ykpainu «IIpo mepkaBHe peryaroBaHHS PHHKY
LiHHUX nanepiB B Ykpaini» Big 30.10.1996 p. Ne 448/96-BP
BCTAHOBITIOIOTH BiJIIOBIABHICTh IOPUINYHHIX 0CI0 32 PO3IIOB-
CIOIDKCHHS peKiiaMu a00 BHECEHHS 3MiH JI0 PEKJIAMH LIHHUX
narepiB i ¢poHmoBOro puHKy Oe3 ii MmornepeaHbOro MoJaHHsS
HKI[®P. IlikaBuM y 1IbOMy KOHTEKCTi € 3apyOiKHHUI TOCBII.
3okpema, ctT. 128 3akony Acrpii «IIpo iHBecTuiiitHi HoHII»
nepenbayae, o pekIama cepTudikaTiB iHBECTULIHHUX GOHLIB
MOBMHHA 3IIMICHIOBATHCS 3 OJHOYACHUM MOCHJIAHHSM Ha
ornyOJIiKOBaHUH B YCTAHOBJICHOMY TOPSIKY MPOCHEKT eMicii.
Bonnowac pexsaMHi Marepialiy, sIKi HaJalOThCS 1HBECTOpaM,
MMOBHMHHI YiTKO BKa3yBaTH, IO 1I¢ pekyiama, iH(hopmallisi TIOBHH-
Ha OyTH NPaBIMBOIO, YITKOK Ta HE BBOAUTH B oMaHy. OKpim
Toro, cT. 128 3akony Asctpil «IIpo iHBecTHLiNHI (hOHIN»
MICTHTh 3aCTEPEKEHHS, 10 Oy/b-sKa pekiamMHa iH(opMallis,
sKa 3amnpolrye mpuadaBatd cepTu(ikard 1HBECTHIIMHOTO
(oHny, HE IOBUHHA CYNEPEUUTH MOJIOKEHHSIM IIPOCIEKTY [9].
Crin 3a3HauWTH, IO MaiKe aHAJOTIYHY HOPMY 3aKpilUICHO
B cT. 158 3akony JlrokcemOypry «IIpo iHCTHTYTH CHIIBHOTO
iHBeCTyBaHH» [8].

[MpuiiMaroun pillicHHs TPO BKJIAJCHHS CBOIX TPOIIOBHUX
KOILITIB Y NMaiOBUil iHBECTUIIHHNI (OH]T 13 METOIO iX MOab-
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I0ro 00’€/IHAHHS 3 TPOLIOBUMH KOLITAMHU IHIIMX YYaCHUKIB
GoHmy U HBECTYBaHHs], a TaKOX MPO YKIAJCHHS JOTOBOPY
PO YNPaBJIiHHS aKTHBaMH MaioBOro (OHY, IHBECTOP MOXE
03HAMOMJTFOBATHUCS 31 3MICTOM YMOB MailOyTHBOTO JIOTOBODY,
aHaJi3ylo4d IPOCHEKT eMicii iHBecTHULIHHUX cepTUudikaTiB
¢douay. OkpiM TOro, 3a HAasIBHOCTI BIAMOBIIHUX PEKIAMHHX
MarepiajgiB 1HBECTOpP TaKOX MOXKE OI[IHMTH TIEPCIECKTHBY
KOJICKTHBHOTO IHBECTYBaHHS 3a JONOMOTroro (onmy. Skimo
HaliOHAIIbHE 3aKOHOJABCTBO YKPaiHM MUTAaHHIO NPUHHATTS
iHBECTOpPOM 1H()OPMOBAHOIO pIllIEHHsS MPO y4yacTh abo He-
y4acTh y naiioBoMy (hOHII NIIIXOM O3HAHOMIICHHS 3 JOCTar-
HBOIO Ta 3PO3YMIJIOI0 Ul HBOTO 1H(OPMAIIIE€0 MPUILIE He-
3HAYHy yBary, TO 3aKOHOAABCTBO KpaiH €Bpomeiicbkoro Co-
103y, HABIAKH, JACTAIEHO PENIAMEHTYE 00O0B’S30K KOMIIaHIH 3
YIpaBJIiHHSI aKTHBAMH HaJIaTH IHBECTOPY 1H(OPMAIIit0 TOBHOO
Miporo Ta B goctymHiil Gopwmi. [{boMy ciyryBano nmpudHATTS
JupextuBu Ne 2009/65/€C, sikoro Oynio 3ampoBajKeHO I10-
HaTTs «key investor information» («kirodoBa iH(pOpMALTis
Juts iHBecTopay). 3rimHo 3i c¢t. 78 dupextuBu Ne 2009/65/€C
JlepXKaBU-y4acHUIl TMOBHHHI BHUMaratd BiJl 1HBECTHLIHHUX
KOMIIaHii Ta KOMIIaHi{ 3 YIIPaBIiHHS aKTHUBAMH 1HBECTHIIIHHUX
(GOHIIB pO3POONATH JIOKYMEHT, SIKUH MICTUTHME KJIFOYO-
By iHdopMmauito Juis iHBecropa. Taka iH(opmaris HOBHH-
Ha MicTuTH OCHOBHI nonoxeHas cxemu UCITS momo ioro
ineHTudiKalii, onuc IHBECTUIIMHUX IIJICH Ta 1HBECTUIIIHOT
HOMNITHKY, 1H(OPMAalLil0 IPO MONEpenHil DOCBi MiSUIBHOCTI,
MOXIIMBI BUTpaTH W MOB’s3aHI BUAATKH, iH(OpMAIli0 PO
npodink iHBECTUIIH (PU3KMK/BUHATOPOAY 3a pU3MK Towio) [19].
Pestomyroun nonoxenHst Jupexkrusu Ne 2009/65/€C, moxHa
BHOKPEMUTH TaKi OCHOBHI BUMOTH, 1[0 CTOCYIOTHCS KIFOYOBOT
iHpopmanii ans iHBectopa: 1) iHpopmallis TOBUHHA BUKJIA-
JIaTUCSl JIAKOHIYHO, «HETEXHIYHOI» MOBOIO, JIaBaTH 3MOTY
3pOOHUTH TOPIBHSHHS Ta OyTH 3pO3yMIJIOI JUIsl 1HBECTOPIB;
2) Mae 4iTKO BKa3yBaTHCs, J€ MOXKHA OTpUMATH OilbIl Je-
TajlbHy iHGOPMALII0 PO IHCTUTYT CHIIBHOIO iHBECTYBAaHHS,
TEKCT MPOCIEKTY eMicii, piyHnii abo miBpiuHHUE 3BIT; 3) 15
iH(popmallis € iHpopMalli€ro, 0 HAIAETHCS IHBECTOPY Tepel
YKJIaJICHHSAM JIOTOBOpPY (TepeIoroBipHOI0 iH(pOpMAL€0), €
MPaBIUBOIO, YITKOIO Ta HE BBOAWTH B OMaHy; 4) CTOpOHa He
Hece IMBUIbHY BIANOBIIAIBHICTH JIUILE HA MiJCTaBI KIIFOYOBOT
iHpopMaLii A1 iHBECTOpa, SAKIIO Taka iH(opMallisd BBOAUTbH B
OMaHy, € HETOYHOIO Ta HE BiJIIIOBI1a€ MPOCIIEKTY.

Tak, Haripuknan, ct. 138 3akony ABctpii «[Ipo iHBecTHIIHHI
dboHnM» MICTUTH BUMOTY PO T€, 00 Taky iH(popMalio 1t
iHBecTopa OyJ0 HaJaHO 3a37alieriib, 1O IMOYaTKy 3IiHCHeHHS
MPONO3uIlil 0pOPMHUTH MIAMUCKY Ha Nai IHBECTUIIIHHOTO (HOH-
ny. Okpim TOro, LSl K HOpMa MICTUTh IOJIOXKEHHS, 3TiJTHO 3
SIKM KOMIIaHisl 3 yIIpaBIIiHHS aKTUBAMH, SIKIIO BOHA 31HCHIOE
BUITYCK TMaiB He Oe3nocepeHbo, a uepe3 IMOCEPEIHUKIB
(areHTiB), MOBMHHA 3a0E3MEYUTH TOCEPEAHUKA KIFOYOBOIO
iH(pOpMAITiero s IHBECTOpa, 100 MOCEPEHUK Ml 03HAHOM-
JIIOBaTH MOTEHIIIKHHOTO iHBECTOpa 3 Takorw iHpopmaliero [9].
V JltokceMOypry iMIUIEeMEHTAlisl B 3aKOHOABCTBO HOPM PO
KIIFOUOBY iH(OpMaIlifo st iHBecTopa crpusiiia (GOpMyBaHHIO
€JIMHOTO TIIXOy B rally3i CIJIBHOTO IHBECTYBaHHS, Y SKil 70
LbOI'0 Yacy JOKYMEHTH, fIKi IHBECTULIHHI KOMHaHIl Ipomo-
HYBQJIM 1HBECTOpaM IS O3HAHOMIICHHS, OyJIM PI3HUMH SIK 32
3MICTOBHUM HAIlOBHEHHSM, TaK 1 32 30BHILIHIM 0()OPMIICHHSIM.
Bonnouac kitouoBa iH(opMalis A iHBecTopa J03BOJSIE J10-
CATTH JIBOX ITiJICH: 3a0€3MeUnTH MPO30PICTh (PYHKIIOHYBAHHS
CXEeMH KOJIEKTUBHOTO 1HBECTYBaHHS Ta O3HAHOMUTH iHBECTOpa
Ipo ICTOTHI yMOBM y4acTi y (OHAI, a TaKoX JaTH 3MOry
IHBECTOPY 3pOOUTH TIOPIBHSHHS YMOB 1HBECTYBaHHS B TOW YU
iHmmi Goug [20].
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AxnenTt odepTd € HACTyNHHM €TaloM YKJIaJeHHS JI0TO-
BOpY IpO YHpaBIiHHSA aKTHBaMH maifoBoro ¢oumy. ITopsmgok
3IIMCHEHHS aKLIenTy o(QepTd BUKIUKAE€ B HAYKOBLIB Y HE
HaHOIIblIe AUCKYCIMHUX MHUTaHb. SIKIIO MO3MIIsS HAYKOBIIIB,
3TiIHO 3 SIKOIO JIOTOBIp YIPABIiHHS AaKTUBAaMH MaliOBOrO
IHBECTHIIIHHOTO (OHIY € JOrOBOPOM MpPHUEIHAHHS, TOOTO
iHBeCcTOp (hOHIY, YKIIAJIAKOUH JIOTOBIp, IPUEAHYETHCS JI0 BCTa-
HOBJICHHX KOMIIaHI€I0 3 YIpaBIiHHSA MaioBOro (GoHIy yMOB
JIOTOBOPY, 110 BiJIOOpaXkeHi B periiaMeHTi maioBoro oy, €
ycranenorw [1, ¢. 9; 21, c. 218], To nuCKycii BUKIMKaE came
MUTaHHS TPO Te, 3 SIKOTO MOMEHTY BBa)KAETHCSI, 10 IHBECTOP
MIPUETHABCS IO JIOTOBOPY PO YIPABIiHHS aKTUBAMH Iaii-
oBoro Qonny. Tak, O.P. 3aiieB o0rpyHTOBY€e MO3HIIiIO, IO
akienToM odepTH Ha YKIIAJCHHS JOTOBOPY YIPABIiHHS aK-
THUBaMH MaiioBOro (OHMY CIiJ BBaKaTH MONAHHS 3asBKU HA
npua0aHHs naiB naiioBoro ¢oumy [21, c. 226]. Inmol qymkn
norpumyetbes O.A. CnobonsiH, sIKMi BKasye, 1110 caMe crijiara
IPOLIOBHX KOILITIB iIHBECTOPOM CBIIYHTH NPO YKIAJCHHS J10-
TOBOPY YIIPaBJiHHS MaiOBUM iHBeCTHIIMHUM (onaom. [Tpu
FOMY BYCHMI 3a3Ha4ya€ TaKoXK, IO 3asBKa Ha MPHUIOAHHS
HIHHUX TIANEPiB € CBIAYCHHSM HaMipy iHBeCTOpa mpuadaru
BIJIMIOBIZIHY KIUIBKICTh 1HBECTHLIWHUX cepTU(dikaTiB mnaio-
Boro ¢ouay [1, c. 8]. arouu BiANOBiAb HA Il MUTAHHS, CIIJ
MpoaHasi3yBaTH TMOJOXKEHHS CT. 45 3akoHy YKpalHH Mpo
ICI Big 2012 p., sika nependavae, 0 yYaCHUKOM IaiOBO-
ro gouHnay € QizuuHa adbo opuandHa 0cola, SKa € BIACHUKOM
iHBeCTHIIIiHOTO cepTr(dikaTy Takoro ¢pouay. BoaHouac ct. 51
3akony Ykpaiuu npo ICI Bix 2012 p. nependadae, 1mo ocoda,
sika npujndaBae iHBeCcTULilHI cepTudikaty nmaitoBoro (GpoHIy
B IXHBOTO €MITEHTa, 3000B’I3y€ThCS OIJIATUTH TaKi I[IHHI Ta-
Mepy He Mi3HIlIe TPbOX poOOYMX JIHIB i3 JAHS YKIIAJACHHS 00-
2060py NPo NPUOOAHHSA YIHHUX NANEPI8 ITHCMUMYNY CRibHO20
ineecmysants. 3 HaBeACHUX 3aKOHOIABUMX TIOJIOKEHD MOCTAE,
10 0c00a cTa€e y4aCHUKOM (POH/LY, TOMY MK HEIO 1 KOMIIaHi€10
3 YNOpaBIiHHS aKTHBAMU BHHHUKAIOTh MPABOBITHOCHHH OO
yrpaBIiHHS akTHBaMu (OHIY 13 4acy, KoJu Taka ocoba oruia-
TUTh BAapTICTh IHBECTHULIHHMUX cepTH(dikaTiB (OHIY Ta mpaBa
Ha Ui iHBeCTHLINHI cepTudikatu OyoyTh 3apaxoBaHi Ha paxy-
HOK 1HBeCTOpa — y4acHHWKa naiioBoro (¢oHmy. BiamosinHo, 3a
CBOEIO ITPABOBOIO MPHUPOIOID JOTOBIpP MPO YNpPaBIiHHS aKTH-
BaMHM MafioBOro (OHIY € pearbHUM, TOOTO BBAXKAETHCS YKIa-
JCHUM 13 MOMEHTY CIUIATH TPOIIOBUX KOLITiB iIHBECTOPOM Y
paxyHOK Npua0aHHs IHBECTHLIHHUX cepTH(dikaTiB MaioBOro
¢doHumy.

Onniero 3 HoBen 3akony Ykpainu mpo ICI Big 2012 p. €
JIOTOBIp MPO MpUA0aHHS LIHHKUX ManepiB iIHCTUTYTY CIIJIBHOTO
IHBECTYBaHHS. 3aKOHOAABCTBO, SIKE A1sJI0 10 HAOYTTS YHHHOCTI
3akonom Ykpaiuu ripo ICI Bix 2012 p., nepeabayarno, 1o npui-
OaHHS I[IHHUX MAanepiB 1HCTUTYTy CHIJIBHOTO 1HBECTYBaHHS
3IIMICHIOBAJIOCH HA TIJCTaBl 3asBKM Ha NPHUIOAaHHS LIHHUX
narepiB IHCTUTYTY CHUIBHOTO IHBECTyBaHHs (jaji — 3asB-
Ka), a caMa 3asBKa HE BiJKJIMKajacs. be3BiIKIMUYHICTh 3asB-
KM BKaszyBajia Ha Te, mo ocoba Oepe Ha ceGe 3000B’s3aHHS
OIJIATUTH BApTICTh BIAMOBIMHOI KiJBKOCTI ILIHHHUX Mamepis,
ski Oynu 3a3HavyeHi B 3asBIi. Y pasi K MOPYLICHHS LbOTO
3000B’s13aHHsI Taka 3asBKa aHymoBaiacsa [22]. Haromicts
CHOTO/IHI 3aKOHOJABCTBO Iiependadyae, MI0 OJHOYACHO 3 IIO0-
JAHHSIM 3asBKH 3 0COOOK YKIIAJAEThCs JIOTOBIP MPO MPHU-
0aHHA IIHHUX [ANepiB IHCTUTYTY CILUIBHOIO IHBECTYBaHHS
(mam — noroBip mpo mnpuabaHHsS I[MiHHUX mnanepis). [Toso-
JKEHHsI 3aKOHOJIaBCTBA NPO T€, IO 3asBKA HE BiAKIMKAETHCS,
y)Ke BTPATHIIO YMHHICTh. OTXKe, MOJaHHsI 0CO00I0 3asiBKH Ta
YKIJIQICHHSI HEI0 JOTOBOPY MPO NpHUIOaHHS ILIHHUX HamnepiB
OIIOCEPEIKOBYE aKIENT MPOMNO3UIi Ha YKIaIeHHsS JOTOBOPY
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Npo YIpaBJiHHS akTUBaMu maiioBoro (onay. Beaxkaemo, 1o
aKIenToM i3 OOKy MOTEHILIMHOro yuyacHHUKA MaioBoro (oHmy
Ha YKJIaJEHHS JIOTOBOPY NP0 YIPABIiHHSA aKTHBaMHU ITalOBO-
ro ¢onny Oyne BBaKaTHCS HaJEKHE BUKOHAHHS HUM JOTOBO-
py mpo npuadaHHA LIHHUX Ianepis, TOOTO oOIulaTa BapTOCTI
3asIBJICHOT KIJIBKOCTI 1HBECTHIIHHUX cepTudikariB ponay. He-
3BaKAIOUM Ha Te, [0 3aKOHOAABEIb BKMBAE CIIOBOCIIONYUCHHS
«IIOTOBIp PO MPUIOAHHS», aHAITI3 YHUHHOTO 3aKOHO/IABCTBA, SIK
1 TEKCTIB BIJIMOBIJHUX JIOTOBOPIB, /A€ MiJCTaBH BBAXKATH, 110
MOBa iiJie came Mpo JAOTOBIp KYIBIi-NPOaXKy [IHHUX IarepiB
[23]. 3rigno 3i ct. 655 LUK VYkpainu noxymnenp rnpuiiMae abo
3000B’SI3y€THCSI PUIHATH MalHO YM TOBAp Ta CIUIATUTH 32
HBOTO TIEBHY TPOIIOBY CyMy. 3 OINIALy Ha MOJIOKEHHS CT. 599
HK Ykpainu, 3riHO 3 sIKOI0 3000B’s3aHHS NPUITUHAETHCS BH-
KOHAHHSM, MPOBEICHUM HAJEKHUM YMHOM, BBaXKAEMO, IO B
pa3i HaJeKHOTO BUKOHAHHS YMOB JIOTOBOPY NpPO HPHUIOAHHS
LiHHUX HanepiB (30kpemMa, 3 60Ky IOKYILsA-IHBECTOpa — OILIa-
TH BapTOCTI IHBECTHUIIHUX cepTu(dikaTiB maiioBoro GoumIy, a 3
00Ky Ipo/IaBIs —3apaxyBaHHs IPaB Ha BKa3aHI LiHHI arepy Ha
paxyHOK iHBecTOpa) JOroBip Ipo NpHIOaHHS LIHHUX NanepiB
Oyrnie BBa)KaTUCS BUKOHAHNM, a 3000B’sI3aHHI 32 HUM BBaXKaTH-
MyTbCsl NPUNUHEHUMHU. ToMy IyMKa, IO aKLEeNT MPOIO3HIL]
Ha YKJIaJIeHHs JOTOBOPY TIPO YIPaBIiHHS aKTHBAaMU MalioBOTO
(hoHIY MoJIsirae B HAJC)KHOMY BUKOHAHHI 0CO00K0 00O0B’s3KY
II0JI0 OTUIATH IHBECTUIIMHUX CepTU(IKATIB, MMiITBEPIKYETHCS.
3 omsimy Ha 1€ JJOXOIMMO BHUCHOBKY, IO aKIENT MPOMO3HIIT
Ha YKJIaJeHHs JJOTOBOPY PO YIPaBIIiHHS aKTHBAaMU NaliloBOTO
(hoHIY 3IHCHIOETHCSI KOHKJIFOJICHTHUMHU isIMH, 5K TTOJISTal0Th
y Hepeanti MaiiHa (rpoueif) y naifoBuil inBecTULiHUN GoHL
Y paxyHOK OIUIATH BapTOCTI IHBECTHIIIMHUX cepTU(DIKaTIB Maii-
oBOro (oHIy 3a JOrOBOPOM TPO TPHAO0AHHS IIHHUX Iamnepis.
VY cBOW0 4epry JOroBip NpO YIPaBIiHHS aKTHBAaMU I1allOBO-
ro QoHIy BBaXATHMETHCS YKJIAJECHHM 3 YYAaCHUKOM Mano-
BOro (oHAYy 3 MOMEHTY 3apaxyBaHHs IpaB Ha IHBECTHIINHHI
cepTudikaTti Ha PaXyHOK YYaCHHUKA MMAoBOTO (OHIY.

3aranom cnoci ykiageHHs JOroBOpY PO YIPABIiHHS aK-
TUBaMHM NUISIXOM TPUI0AaHHS I[IHHUX ManepiB maioBoro (ox-
Iy Ta MpHEAHAHHS 10 mHpaBuwil (GoHIy (TOOTO MOTCHLIHHMN
yuacHHUK (OHY IMOoJa€e 3asiBKy Ha MPUI0aHHS I[IHHUX TarnepiB
Ta OIJIa4ye IX BapTiCTh, a KOMIIAHis 3 YNpPAaBJIiHHS aKTHUBa-
MH 3apaxoBye IpaBa Ha I[iHHI Mamepyd Ha PaxyHOK ydac-
HUKa maifoBoro (oHIy B pa3i ICHYBaHHS I[IHHUX IanepiB
y 0e3IoKyMeHTapHiil ¢opmi) € ycTaleHUM sl OibIIOCTI
nepxap-uiieHiB €Bpornelicekoro Corosy. 3okpema, MoBa e
po 3akoHOAaBCTBO ABctpil, JIutu, Ectonii, @innsauuii, Cio-
Bay4MHU TOII0. BogHouac nikaBum € nocBig CaoBeHil B IIbOMY
xoHTekcTi. Tak, cT. 131 3akony Crosenii «IIpo iHBecTUIIHHI
dbouau» nepenbavae, MO 0co0A-MIIMUCHUK Ha I[IHHI Manepu
(hOHIY NpHEIHYETHCS 1O MpaBui (OHIY, HAJAAKOUM KOMITAHIT
3 YOpaBliHHA aKTUBaMH JACKJIApAIli0 MpPO TPHETHAHHS
(declaration of accession). Taka nexnapailisi MOJAETHCS B
MUCBMOBIH Qopmi abo B iHIIIH (opmi, mependaueHiit mpaBu-
namu ¢oumy. Kpim Toro, Taka jexnapaliiis TOBUHHA BKa3yBaTH,
IO BOHA CTOCYETHCS MPaBUI (QOHIY, MICTUTH HaMEHYBaHHS
(dhoHIy, HallMEHYBaHHS W 3apeecTpOBaHE MiCIE3HAXOKCHHS
KOMIIaHil 3 yNpaBliHHA aKTHBaMH (DOHIY, TBEPIKESHHS PO
Te, MO 0co0a-MIINUCHUK MPUETHYETHCS IO MPABHI (OHIY,
TBEP/DKEHHS PO T, 10 0CO0a-MiAMMCHUK OTpUMalia BUTAT 13
MIPOCIIEKTY eMicii 0 MOMEHTY MpUETHAHHS 0 TpaBwi (GoH-
ny Tomo [11]. HaBenenuit mocBin CrioBeHii SICKpaBO BKasye
Ha CMOCi0 YKJIaJeHHs JOrOBOPY NPO YNPAaBIiHHS aKTHBAMHU
IHBECTHIIHHOTO (OH/Y IUITXOM MPUETHAHHS 0 CTAHIAPTHUX
YMOB, pO3pO0JICHNX KOMITaHI€I0 3 YIIPABIiHHS aKTUBAMH Ta I10-
TO/DKCHUX HAIL[IOHAJIBHUM PETYISITOPOM.
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BucnoBku. Takum YMHOM, YMHHE 3aKOHOAABCTBO YKpaiHH,
sIK€ BU3HA4Ya€ 0COOIUBOCTI (DyHKLIOHYBaHHS NailoBUX (GOHAIB,
Ha BiJIMIHY BiJl 3aKOHOJIAaBCTBA JIcp)KaB-yJieHIB €BPOIEHCHKOr0o
Coro3y, 4iTKO HE BKa3y€ Ha iCHYBaHHS JIOTOBIPHHUX BIJIHOCHH
MiXK KOMIIAHI€IO 3 YIPAaBIiHHS aKTHBAMH Ta YYaCHUKOM (hOH-
Iy, TOMY B IIiif YaCTHHI 3aKOHOJIABCTBO MOTPEOYE 3MiH HIIIXOM
3aKpIIUICHHSI HOPMH, 110 PEIVIAMEHT MTaliloBOTO ()OH/1y BU3HAYAE
3MICT NPABOBIHOCHH Mi’K KOMITAHI€IO 3 YIPABIiHHS aKTUBAMHU
Ta ydacHHUKOM (oHy. OKpiM TOT0, Y 3aKOHOIABCTBI HEOOXiTHO
3a3HAUUTH, W10 IHBECTOpP, NPUAOABAKOYM  IHBECTHIINHI
ceprudikaty naiioBoro (oHAY, NPUENHYETLCS A0 AOTOBOPY
PO YIIPaBIIiHHS aKTUBAMH NAOBOTO (GOHITY.

UnHHE 3aKOHOJABCTBO YKpaiHM MPUALIAE HE3HAYHY yBary
[UTAHHSAM HaJIEXKHOro iH(OPMYBaHHS iHBECTOPIB PO YMOBHU
IHBECTYBaHHS 3a JOIOMOTOO IMaioBOro (OHIY, a TAKOXK MPO
OB’ s13aHi 13 UM PU3HKH. Y TAaKOMY KOHTEKCTi KOPUCHHM Oyrie
JIOCB1Jl 3apyObKHUX KpaiH, 3aKOHOAABCTBO SIKMX Iependadae
3aTBEPKCHHS «KJIFOYOBOI iH(opMaltii st iHBecTopay, 1o JAae
MOXIIMBICTh 1HBECTOPY B JOCTYIHIH (OpMi NMpPUHHATH Ipa-
BUJIbHE 1HBECTUIIHE PIlICHHS.

AKIENnT Mpormo3ulii Ha YKIAQJAEHHS JOTOBOPY MpO
YOpPaBIiHHS aKTHBaMH MailoBoro (oHAY MOJIAra€e B HAJIEKHO-
MY BUKOHaHHI iHBECTOPOM YMOB JIOTOBOPY MpO MpUAOAHHS
IHBECTHILIHHUX CepTU(]IKATIB, a caMe OIUIaTi BapTOCTI TaKHX
ceprudikaris.
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JIOBPOCOBICHE HABYTTS HEPYXOMOI'O MAMHA 3A IIPABOM YKPATHU
TA JOCBIA AEAKUX ITHO3EMHUX JTEPKAB

Maxkcum KOPYATI'TH,
3100yBa4
KuiBcbkoro HamioHanpHOTO yHiBepcuTeTy iMeHi Tapaca LlleBuenka

SUMMARY
The article is devoted to research of bona fide acquisition of immovable thing from an unauthorized person. The practical
issues of applying provisions of civil legislation were identified, the modern scientists’ point of view related to impossibility of
vindication and bona fide acquisition of immovable thing was analyzed. It was proved that the bona fide acquisition of movables
and immovables are components of the unique institute of civil law although they have peculiarities due to applying different
legitimation facts. The ways to improve mechanism of bona fide acquisition of immovable thing were defined.
Key words: vindication, bona fide acquisition, immovable thing, legitimation fact, state registration, ownership.

AHOTALISL
Crartsi mpHCBSYCHA JIOCIHIPKEHHIO JTOOPOCOBICHOTO HAOYTTsI HEPYyXOMOI pedi BiJl HEYNOBHOBa)keHOI ocoOu. BusiBieHO
MIPaKTHYHI TPOOJIEMU 3aCTOCYBAHHS HOPM IMBLUILHOTO 3aKOHOIABCTBA, MPOAHANII30BAHO TOUKU 30pY CYyYaCHHUX HAyKOBLIB IIOIO
HEMOXKJIMBOCTI BIHAMKAIIT Ta 0OPOCOBICHOTO HAOYTTs HepyXoMocTi. OGIpYHTOBAHO, 1110 100pPOCOBiCHE HAOYTTS PyXOMHUX 1 He-
PYXOMUX pedeid € CKJIaJOBUMH €JIMHOTO IHCTUTYTY IIPUBATHOTO IIPaBa, X04a i MalOTh CBOT 0COOIMBOCTI BHACIIJIOK BUKOPUCTAHHS
PI3HHUX JIeriTUMAIIHHUX (akTiB. BU3HAYCHO MUIAXH YIOCKOHAJICHHSI MEXaHI3MY JJ0OPOCOBICHOTO HAOYTTSI HEPYXOMOCTI.
KuiouoBi ciioBa: Bingukanis, 106pocoBicHe HaOyTTs, HEPYXOMICTb, JET1TUMALiHHI (haKTH, AepHKaBHA PeeCTpallis, BOJIOJIHHS.

HOCTaHOBKa npodJjemMu. AHani3 iCTOPUYHUX BHUTOKIB
THCTUTYTy JOOpPOCOBICHOrO HaOyTTs MaiiHa Jae
MiZICTaBU Ui BUCHOBKY MO T€, 10 WOro NpaBuia cGhopMmy-
BaJIMCA B YMOBax IIOCTYIIOBOTO CIIPOLICHHSA Ta OD,HO‘laCHOi
iHTeHCH(iKalii TOProBoro 000poTy pyxoMux pedeil. Pyxomi
peui KBamiiKyBanucs SK TOBap 1 UM TMPOTHCTABIISIIH-
Csl HEPYXOMOCTi, 000poT skoi OyB 3HAYHO MOBUIBHIIIAM Ta
3a3BU4Yaii BUMaraB BHKOHaHHs (opMmanmbHOCTeil. ToMy sk
00’eKTH OOPOCOBICHOTO HAOYTTS BiJi HEYITOBHOBAKEHOT 0CO-
Ou TpaxuuiiHO po3misiaanucs pyxoMi peui. Tinbku Ha BKa3aHi
00’€KTH PO3MOBCIOKYIOTH [III0 MPaBWII PO J0OPOCOBICHE
HaOyTTs MaiiHa i okpeMi cydacHi nociinauku [1]. BoxHowac
HHHI HEPYXOMICTh YK€ HE MOXE PO3IVIAIATHCS K 00 €KT, 110
HE Ma€ TOBApHHX O3HAK. Y 3B’S3Ky 13 IIUM YCTaJeHi apryMeH-
TH, Ha MIJCTaBl SKUX HEPYXOMICTh BUKJIFOYANacsi 3 00’€KTIB
JIO0OPOCOBICHOTO HAOYTTS, MIJISATAI0Th MEPEOLIHII.

AKTYaJbHICTh TeMH JOCJI/IGKeHHS IOJISIrae B TOMY, 110
MMUTAHHS [P0 MOXIIUBICTH JI0OPOCOBICHOTO HAOYTTSI HEPYXO-
MOro MaiiHa Bil HEyIIOBHOBa)KEHOI 0COOH, YMOBH Ta MEXaHi3M
TaKoro HaOyTTsI HE OTPUMAIIM HAJIEKHOI PO3POOKH B JOKTPHHI
MPHUBATHOTO TipaBa Ykpainu. KpiMm Toro, yKpalHChKI CyIH IIiJ
Yac PO3MVIAY CHpPaB yce YacTillle CTUKAIOTHCS 3 IMPABOBH-
MU KOHQITIKTaMH MiXK BIIACHHKOM Ta HaOyBadeM HEPyXOMOIO
MaifHa BiJl 0coOH, sika He Oysa BJIaCHHUKOM. Y Takid cuTyarii
O4EBUJHO, 10 (OPMYBAHHS BUBAXEHOI, OOIPYHTOBAHOI Ta
yCTaJICHOT CYJJOBOI MPAKTHUKH MOIIUBE JIMILE 38 YMOBH TITHO0-
KOTO HAayKOBOTO OCMHCICHHS ()EHOMEHY J0OpPOCOBICHOTO Ha-
OyTTA HEpyXOMOIo MaiiHa, IEBHOIO BIANPABHOIO TOUKOIO JUIS
YOT0 MOXKE CIIYTYBATH 1€ IO CI1KSHHS.

MeToro 11i€1 CTaTTi € J0BEACHHSI MOXKIIMBOCTI JOOPOCOBICHOTO
HaOyTTsl HEPYXOMOCTI y BJIaCHICTb BiJl HEYIIOBHOBA)KEHOI 0CO0H,
BU3HAYCHHSI MEXaHi3My Takoro HaOyTTs 32 YMHHUM LUBUTEHUM
3aKOHO/IABCTBOM YKpaiHM Ta po3poOKa MPOIMO3HMILii MO0 yI0-
CKOHAJICHHSI BKa3aHOTO MEXaHi3My.

Buxkiag ocHOBHOT0 MartepiaJy. Y KOHTEKCTi OCTaBICHOT
mpo0JeMu HacamIiepe/i HeoOXiJIHO BH3HATH, IO HAaBITh 3a
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4aciB PO3KBITY IMBUIICTHKK B JOPEBOJIONINMHI YacH Oararto
JIOCTIIIHUKIB HE BU3HABAJIM HEPYXOMi pedi 00’ €KTOM TOPTOBO-
ro obopory, ToBapom [2, c. 177; 3, c. 59-60]. Sk 3ayBakyBaB
P. MiHIIOB, KOJIM BiKe 3 SIBHJIHCSI HABITh OP/ICPHI MarepH, 3eM-
TS BCE IIE TEePEeXOAMIa 3 PyK Y PYKH AyKe BaKKUMH, HEIo-
BOPOTKUMH, CTapoAaBHIMU criocobamu [4, c. 75]. [Ipore Bxe
B Ti YacH CTaJI0 3PO3YMUIMM, IO HasBHICTH YU BiJCYyTHICTh
0COOJIMBHX TIPABHJI TIEPEXO/y MpaB Ha 00’€KT HE MOxe OyTH
BU3HA4YalbHAM (AKTOPOM JJIsi BiZIHECEHHS 1ILOTO 00’€KTa 110
kareropii ToBapy. Tomy, nampuxnan, H.M. Hepcecos 6yB 3my-
IIEHWH BH3HATH, 110 HEMOXKIUBICTH HEPYXOMHX peded OyTh
IPEIMETOM TOPTOBHUX YroJl 0OOYMOBJCHA JIMIIE iCTOPUYHHUMHU
y3BHYaeHHAMH [5, ¢. 145-146]. [lle Oiiplr aKIEHTOBAHO BHUC-
noBuscs [.@. [leprieHeBny, Ha yMKY SIKOTO JiHie 3a0000HA
He JI03BOJIAIOTH IIiJIBECTU HEPYXOMi pedi MiJ MOHATTS TOBapy
[6, c. 3].

OnHak ChOTOJHI HaBEACHI BUINE MiXOAM BUCHHUX B3araii
HEe TOBHHHI SIKHMOCh YMHOM BIUIMBATH Ha 3aCTOCYBAaHHS
MpaBmWI PO JOOPOCOBICHE HAOYTTS MaiHa 10 HEPYXOMOCTI.
CrpaBa B TOMY, 1110 B IIPaBOBIiif CUCTeMi YKpalHH HE IPOBO-
JUTHCS YiTKOT MEXKH MK TOPrOBUM Ta IIUBIIBHUM 00OPOTOM.
OCKiNBKH 1HCTUTYT IOOPOCOBICHOTO HAOYTTS 3aKpirIeHUi
y IuBineHOMYy Komekci Ykpainm (mami — LK VYkpaiuu), a
BU3HAHHA HEPYXOMOCTI O00’€KTOM IMBIIBHOTO 00OPOTY
HIKOJIM He 3amepedyBaiiocs [7, ¢. 72], He MOXKHA BIAKHIATH
n00pocoBicHE HAOYTTS HEPYyXOMOTO MaiHa 3 BHKIJIQJICHHX
ICTOPUYHUX TPUYUH.

B ykpaiHchkoMy TIpaBi iHCTHTYT JOOPOCOBICHOTO HAOYTTS
MaifHa BiJl HEYITOBHOBaKCHOT 0COOM OTPHMaB CBOE HOPMATHB-
He 3akpimuieHHs B LIK Ykpainu. 3rinHo 3i ct. 388 LIK Ykpainu,
SKIIO MalfHO 3a BIAIUTATHUM JIOTOBOPOM TpHI0aHe B OCOOH,
sKa He Majla MpaBa WOro BiI4y)KyBaTH, Npo 110 HaOyBau He
3HaB 1 HE MIr 3HaTu (JoOpocoBicHUN HaOyBay), BIIACHUK Mae
paBoO BUTpeOyBaTH Iie MaifHO BiJ HaOyBaya JIMIIE B TAKUX BH-
najikax: 1) Oyno 3aryOiieHe BIaCHUKOM abo 0co0oto, sIKiil BiH
nepesiaB MaiiHO y BOJIOJIHHS; 2) Oyslo BUKpaJICHE Yy BIACHUKA
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abo ocoOwu, siKil BiH IepeaaB MaiHO y BOJIOAIHHS; 3) BUOYJIO
3 BOJIOAIHHS BJIAaCHHMKA a00 ocoOu, sIKild BiH HepenaB MaiHO
y BOJIOJIHHSI, HE 3 TXHBOT BOJII 1HIIUM HUISXOM. Y CBOIO Yep-
ry, 3rigHo 3i cT. 330 LIK Vkpainu B pasi BindyXeHHsS MaiiHO
0co0010, sIka HE Maja Ha Lie IpaBa, JoOpOCOBiCHUI HaOyBay
HalyBae MpaBo BJIACHOCTI Ha HHOTO, SKIIO BIIMOBITHO 1O CT.
388 1bOro KoJIeKCy MaifHO He MOKe OyTH BUTpeOyBaHE B HHOTO.

31 3MicTy HaBeleHUX HOPM IIpaBa BOAYa€ThCs, IO 00 €KT
JI0OPOCOBICHOTO HA0yTTS BiJi HEYMOBHOBaXEHOI 0coOM B
YKpaiHChKOMY MpaBi He 00MEKEHUH IKUM-HEOYIb KOHKPETHUM
Oyarom, a XapakTepu3y€eThCs Yepe3 KaTeropito «MaiHo». 3riJHo
i3 4. 1 ct. 190 IIK Ykpainn MaiiHOM sik 0COOJIMBUM 00’ €KTOM
BBaXKA€ThCS OKPEMa piv, CYKYITHICTh peueii, a TaKo)K MailHOBI
mpasa Ta 000B’s3ku. Ilpu mpomy BignosiaHo a0 cr. 179 K
VKpalHu piddro € mpenIMeT MarepialbHOTO CBITY, HIOO SIKOTO
MOXYTh BUHHMKATH IIMBUIbHI TpaBa Ta 00OB’SI3KH, a 3TiHO 3
nonoxeHHAM cT. 181 IIK Ykpainu HepyXOMICTb € pi3HOBHIIOM
peui. 3 ypaxyBaHHSIM HAaBEICHOTO BIACYTHI (oOpMasbHi
MiICTaBH 3alepevyyBaTi MOKJIMBICTh I0OPOCOBICHOTO HAOYTTs
HEepyXOMOI peui Biji HEeBIACHHUKA 32 YKPAiHCHKHM 3aKOHOAB-
CTBOM.

OpHak TpynHoui B 3actocyBaHHi cT. cr. 330, 388 IIK
Vkpainu 70 MpaBOBIIHOCHH i3 MPUBOLY HEPYXOMOTO MaifHa
MOXYTh OyTH TPONEMOHCTPOBaHI Ha MPUKIAAAX i3 CyITOBOT
MPAKTHUKH.

Tak, B oxHiil i3 cnpas cynamu OyJI0 BCTaHOBJIEHO, IIO B
2006 porri mo3uBay MOJApyBaB 3eMEJbHY JAUISIHKY Ta Cajo-
Bui OynuHOK, a B 2007 pori 061apoBaHuii mpoaaB HaOyBady
BKa3aHi 00’exTu HepyxoMocTi. ¥ 2010 poui no3uBay 3BepHYB-
csl 3 MO30BOM TPO BUTpeOyBaHHS MaiiHa Ta yCYHEHHS mepe-
LIKOJ Y KOPUCTYBaHHI MaifHOM /10 HaOyBada. BigmoBisitoun B
3aJI0BOJICHHI 11030BY, Cy/ NepIIoi iHCTaHIii BUXOIUB 13 TOTO,
o HaOyBa4 € J0OpPOCOBICHUM, TOMY CITIpHE MaifHO HE MOXeE
OyTu Big HbOro BUTpeOyBaHe 3rijHo 31 ct. 388 LK Ykpainu.
CKacoByrO4H pIllIEHHs Cyay NepIuoi iHCTaHIii Ta 3a0BOJIbHS-
I0YH TT030B, aNeJSILIHHNE Cyl BUXOIUB 13 TOTO, MIO CYIOBUM
pillieHHsIM B iHIIIK cripaBi Oyll0 BU3HAHO HENIHCHUMH JIOTO-
BOpH JIapyBaHHS 3€MEJIbHOT NUISIHKM Ta OyIUHKY Ha MijcTaBi
ct. 225 1K Vkpainu, a BiATaK cajoBUil OYIUHOK i 3eMelibHa
IUISTHKA 6UOYIU 3 B0N00IHHA NO3UBAYA He 3 1020 807, a WA-
Xom ohopmueHHs 8i0 11020 iMeHi HedillcHux npagouuHis (Kyp-
cuB Hail — M. K.) y MOMEHT, KOJIM BiH HE MIT' PO3yMITH 3Ha-
YEHHS CBOIX JIii Ta KepyBaTd HUMH, TOOTO HEPYXOME MaiHO
BI/I6YJ‘IO 3 BOJIOJIHH I103MBa4a B PE3YNILTATi HENPABOMIPHUX
niif He 3 ¥foro Bomi. Bummii crenianizoBanuii cyn Ykpainu 3
PO3IISAAY UMBUIBHUX 1 KPUMIHAIBHUX CIIPAB IIOTOAUBCS 3 BUC-
HOBKaMH areJsIiifHOTO CyIy Ta 3alHMIIMB HOro pimeHHs 6e3
3miH [8]. [TocranoBoro Big 10 sxoBTHS 2012 poky Bepxopuuit
Cyn Ykpainu BigMOBUB HaOyBady B 3aJJOBOJICHHI HOTO 3asiBU
Ipo mepenisa] yxBaiu KacamiiiHoro cymy [9]. Ha npuknani
i€l CyIoBOi CpaBu HAOYHO JEMOHCTPYETBCS Te, SIK 3aMiCTh
BcTaHoBieHOi B cT. 388 K Ykpainu ymoBu BUOYTTs MaiiHa 3
BOJIOIHHS BIIACHHKA 11032 HOTO BOJICIO CYAH ITiJl 9ac PO3IIISLY
BIH/IMKALIHHOTO MMO30BY KepyBasucs (akToM YKIaAeHHS JI0-
roBOpy 3 Bajamu Boii. IIpoTe ykimaieHHS HOTOBOpPY 3 TAKOIO
BaJI0I0 HE O3Hauae, 1o i (akTUyHa nepeaada pedi BinOymacs
11032 BOJICIO BIIACHHUKA.

CxOoXHMi MiJXiJi BUKOPHCTOBYBAJIH M TOCIOJAPCHKI CY/IH.
Tak, B ofHiil 31 cmpaB Oyl0 BCTaHOBJIEHO, IO 3a JOIOBO-
pom operm KOMT mepenaB Hexuii NpUMIIIEHHS B OPEHIY
3AT «K». YV nopaneiioMy pilieHHSIM MiChbKPaiiOHHOTO CYIy
JIHinponeTpoBCcbKoi 00acTi B HEPBICHOMY II030Bi IIPO BU3HAH-
HSl HEIIMCHUM JIOTOBOPY OpeH/IH OyJI0 BiZIMOBJICHO, a 3yCTpivHI
MO30BHI BHUMOTH 33/10BOJICHO Ta Bu3HaHO 3a 3AT «K» mpaBo
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BJIACHOCTI Ha TpHUMilIeHHA. Yepe3 pik 1ie CyJdoBe pillleHHs
Oyil0 ckacoBaHe aneLLiliHUM CyJIOM, a CIIPaBy HalpaBlIeHO
Ha HOBUH PO3IISLI 10 CYyAy NEpIIOi iHCTaHIi, SIKMH 3aJHIINB
1mo3oB 0e3 posnisiay. [IpoTe 10 MOMEHTY CKAaCyBaHHS PillICHHS
Mmicekpaiionnoro cyny 3AT «K» ykmano 3 HIT «JII» (moky-
rerib) OipyKOBUI KOHTPAKT KYMIBIi-MPOAaXy MPUMIIICHB. Y T10-
JIANIBIIIOMY MalHO OyJO JEKijbKa pa3iB MpOJaHo, MepeaBaio-
csl B IMOTEKy, OyJIO MPEIMETOM 3BEPHEHHS CTSTHEHHS MIIIXOM
MPSIMOTO TPONAXKY KPEAUTOPY Ta 1HIIMX MPABOYMHIB MPO HOro
BimuyxeHHs. Y 2012 poui 3acTynHHK pokypopa M. Kuesa 3Bep-
HYBCs 10 rocroiapcbkoro cyny M. Kuesa B iHTepecax gep:xaBu
B 0c001 Minocsity Ta KOMT i3 11030BOM O OCTaHHLOI'O I1O-
kymis TOB «b» npo BU3HAHHS TpaBa BIACHOCTI ACP)KaBU Ta
BUTPeOYBaHHs HEPYXOMOCTI 13 1yKOT0 HE3aKOHHOI'O BOJIOIHHSL.
CKacoBYIOUH TIOTIEPE/IHI Cy/IOBI PIIIEHHS Ta MPHUIAMAIOYN HOBE
pIlIEHHS TIPO 3aJI0BOJICHHS I030BY, BuImii rocnomapchkuii
cyx YkpaiHM BUXOAHMB 3 TOTO, IO BIiAIOBITHO JIO BUMOT CT. CT.
330, 388, 658 IIK VYkpaiHu mpaBo BIACHOCTI Ha MAlHO, sKe
6y110 nepedane 3a ye00amu wooo to2o 8IOUYIHCEHHS N03A MeENCA-
mu eoni enachuxka (Kypcus Haml — M. K.), He HaOyBaeTbCs Ta-
KO JT0OpOCOBICHMM HaOyBa4deM, OCKIJIbKH MOXe OyTH B HBOTO
ButpeOyBane. [Tonoxkenns cr. 346 11K Ykpainu mono mijacras
NPHUIMHEHHS IpaBa BIACHOCTI HE Hepe0dadaloTh IPUITHHCHHS
npaBa B pasi, KOJM TICJIST NPUIHATTS HE3aKOHHOTO CYHIOBOTO
pillieHHS] MaifHO BUOYIIO 3 BOJIOJIIHHS BIIACHUKA Ta B MOJAJIBIIIO-
My Oyl0 AeKiIbKa pa3iB BIIUYKEHO 32 YrofaMH, YKJIaJCHUMHU
IHIIMMHU 0co0aMu 6e3 ydacTi Ta 3rofu JikicHoro Biacuuka [10].
Sk 1 B MONEpeHbOMY TPUKIAML, /Ui BUHECEHHS PIILICHHS 3a
LI€I0 CHPaBOIO Ta 3aXWCTy IpaB BIACHUKA CyIU BiIHIUIK BiJ
3MicTy HOpM CT. ¢T. 330, 388 11K Ykpainu, apke 04eBHIIHO, 110
nepenava pedi aepkaporo y BonofinHs KOMT, sk i nepenaua
maiina KOMT B opennne kopuctyBanHs 3AT «K», Oyna 3po0ie-
Ha 100poBiIbHO. JlilicHO, mofanbiie ogopmierts (Y TOMY YACII
Jiepy)KaBHA peeCTpallisi) MpaBa BIACHOCTI BiZ0yJI0CsS BHACHTIZOK
CKAaCOBAHOIO, @ OTXKE, HENMPaBOCYIHOTO CYIOBOIO PIlICHHS,
1032 BoJiero BiacHuka. OJHaK 13 TOUKH 30py cT. cT. 330, 388 11K
VYkpainu o0ctaBuHU OQOPMIICHHS IpaBa 3a MPOJABIEM HE Ma-
I0Th 3HAUEHHs! ULl JOOPOCOBICHOrO HAOyTTs MaifHa, OCKLIBKU
BaKJIMBO JIMIIIE T€, YH iCHyBaJIa BOJISL HA BTpaTy BoJoxiHHs. Kpim
TOTO, TiJICTABOIO ISl 38]JOBOJICHHS TI030BY CTaJI0 HE O(OPMIICH-
Hsl [IpaBa BJIACHOCTI 3a OpPEHJAapeM 11032 BOJICIO BJIACHHKA, a
nepeada MaifHa 3a 002080pom, KUl 6Y10 YKIa0eHo be3 yuacmi
ma no3a eonero racHuxa (Kypcus Hait — M. K.).

Takum 4MHOM, HiJ Yac PO3MILY CHIOPIB PO BiHAUKALIIO
MaiiHa, y MeXax SKUX BHUPINIYETbCS W IUTaHHA IPO
no0pocoBicHe HaOyTTs MaiiHa, 3aMiCTh BCTAHOBJICHHS
HasIBHOCTI YU BiJICYyTHOCTI BOJIi BJIaCHUKA Ha BTPATy BOJIOJIHHS
HEPYXOMOIO pivulo, sIK 11e BuzHaueHo B cT. 388 11K Vkpainu,
CyOH BBaXKaloTh (hakT YKJIAAEHHS JOroBOopy Oe3 3rofu Biac-
HHUKa JOCTaTHIM Ui BUTpeOyBaHHS MaiiHa. Cami cynu He
MOSICHIOIOTh TIPHYMH, 3 SIKMX Ha4e0TO OJHO3HaYHA HOpMa
3aKOHY B NPOLECI MPABO3aCTOCYBAHHS 3a3HAE TaKHX nepe-
TBOpeHb. BincyTHe BinmosinHe oOrpyHTyBaHHs i B HayKOBiii
mTepaTypl binpme TOro, cepex LUBITICTIB, OCOOIHMBO
POCIHiCBKNX, OCTaHHIM YacoM yce Oilblie MOLIMPIOETHCS
JyMKa PO HEMOXKJIUBICTH BOJOMIHHS HEPYXOMUM MailHOM
Ta, BI/IMOBITHO, HEMOXKIIUBICTh 3aCTOCYBaHHS BIHAMKAIIIT, 110
B3arajii CTaBUTh MiJl CYMHIB J100pOCOBiCHE HAOyTTsS PyXOMHX
pedeil BiJl HEYIIOBHOBaXXEHOI 0co0Ou.

Tak, ananizyroun Hopmu BGB, C.A. CiHiuuH IiiiinoB Buc-
HOBKY, 1[0 HOPMH TIPO BOJIO/IIHHS Ta MOTO 3aXHCT OUIBIIO
Mipolo  po3paxoBani Ha pyxomi pedi. Ilomo Hepyxomocri
HaBIiTh y IOCCECOPHOMY NPOLECi M03UBAYeM MOXKE OyTH
nuuie ocoba, BKa3aHa B 3alUCi, YHACIIIOK YOTO BOJIOAIHHS Ta
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BJIACHICTh Y IMO3EMEIbHIM KHU31 € FOPUANYHO HEPO3IiITBHUM
uinuM [11, c. 46]. 3a Takoro miaxomy, Ha JYMKY BUE€HOTO, BU3-
HaHHS MOXJIMBOCTI BHKOPHCTAaHHS BIHIHMKAI[IHOTO IT030BY
[0/I0 HEPYXOMOCTI CYIIEPEYnTh PO3BUTKY MaiiHOBOTO 000POTY.
OCKIJIBKH €IMHUM JIOKa30M BOJIOJIHHS CTaB peecTpaliiiHuii 3a-
IUC, BOHO HAaOyJI0 pUC PaBOBOT'O BiTHOLIEHHS, SIKE MOYKHA TTPH-
IIMHUTH 32 YMOBHU MONEPEIHHOTO OCHOPIOBAHHS BiANIOBIAHOTO
3aMKcy B CYIOBOMY MOPSAKY. Y HIMEILKOMY TpaBi €IUHUM
Croco0OM OCIIOPIOBAHHS 3aKPIIUICHOTO B MO3EMEJIbHIN KHU31
[IPAaBOBOTO TIOJIO’KEHHSI € MO30B IIPO BUIPABICHHS 3alIluCy,
SIKHW HE Ma€e HiYoro CIUILHOTO 3 BiHauKamieto [12, ¢. 21-22].
AHaJIOriYHUX BUCHOBKIB aidtioB [I.B. Myp3iH, s sikoro B
pa3i BHECEHHS HEPYXOMOCTI JI0 TI03eMEJIbHOI KHUTH MOBA PO
BOJIOJIHHS B3araji He HJe, a BIATaK 1 BIHJMKAIlliiHa MOJENb
IIpaIfoBaT He MOXKe. YUeHHH 3a3Hadac, 10 aHi B Cy4acHOMY
3apyOi’KHOMY 3aKOHOJIABCTBI, aHi B mpoekTi [{uBiiabpHOTO yI0-
JKCHHsI HE MO)KHA 3HANTU 4iTKOT HOPMHU YU PO3’SICHEHHS MPO
Te, IO BIHAMKAIS HEPYXOMOCTI HEMOXKITHBA, IPOTE € CEHC I10-
CTaBUTH MUTaHHS came Tak [13, c. 428].

Ha nymky €.0. CyxaHoBa, HOpMH LUBLUIBHOIO KOAEKCY IIPO
BIH/IMKAIIiF0 Ta OOMEXKEHHS BiHIUKAIIIT MOBHICTIO PO3paxoBaHi
Ha BUTPEOYBaHHS i3 4y>KOrO HE3aKOHHOTO BOJIOJIHHS TUIbKU
pyxomux peueil. OCKUTbKH €IMHUM JJOKA30M MpaBa Ha HEPYXO-
Me MaifHO € Jiep)KaBHA PEECTpAllis, SIKIIO BiANOBITaY 3HAYUTh-
Csl B PEECTPI, TO B IMO3UBaYa BiJICYTHE MPABO HA MPEA SBICHHS
BIHAUKALIHOIO MO30BY ¥ CIip MOBUHEH 3BOAUTUCS 1O CIIOPY
PO TIPAaBUIIBHICTB 3aIUCy, TOOTO 3aCHOBYBATHCS Ha ITO30BI
[IPO BHM3HAHHA IpaBa. SIKIIO X y PeecTpi 3HAUUTHCS IMO3M-
Bay, TO MOBa [IOBUHHA WTH NP0 HEraTOpHUi 110308 [14, c. 15].
Binaukarii TyT MiCIsl HEMae.

o mozumiro miarpumaB Ttakok O.M. EpaeneBcbkui,
Ha JYMKY SIKOTO TIBKH BOJIOAIHHS PYyXOMOIO PIid4i0 MOXHA
BTPaTUTH B TOYHOMY 3HAUCHHI I[bOTO CJOBA, TUIBKHU il MOX-
Ha BUTpeOyBaTH B HE3aKOHHOTO BOJOIUIBI 32 HOPMaMu IIPo
BinauKamnito. [1loo HepyXoMOCTi MOBa iijie PO HEraTOpHHI
11030B. TakMM YMHOM, [TIM BUMOTaM He MOXe OyTH IIPOTHCTAB-
JICHE 3alepeueHHs PO JOOPOCOBICHICTh HAOYTTs, OB’ sI3aHE 3
BIHJIMKAIlIHHUM T1030BOM [ 15, ¢. 95].

3 HaBEJCHOTO BOAYAETHCS, 1110 KOHIICHIIiSI T0OPOCOBICHOTO
HaOyTTs MaiiHa, sika 3aCHOBaHAa Ha OOMEKCHHI BIHAMKAIIIT, ITi]]
4yac 3aCTOCYBaHHS 10 HEPYXOMOCTI 3ITKHYJacsi HE TUIBKH 3
MIParHeHHSIM CYIIB «BiJIKOPUTYBaTH» HOPMY, & i 3 aKTUBHOIO
KPUTHKOIO B JOKTpHUHI. 711 0OIpyHTOBAHOTO BUPINICHHS M€l
poOIeMu CiIiJ] PO3MISIHYTH TaKi aClEKTH.

Hacammnepes, HeoOXiZHO BpaxoBYBaTH, IO 3TiAHO 13
4. 1 ct. 397 UK VkpaiHu BOJOMIHHS BH3HAETHCS (PAKTOM
0€3BIIHOCHO /10 Pi3HOBUAY 00’€KTa BOJOAIHHS. Y KOHTEKCTI
HUBUTICTUYHUX TPAIUINA 1 BpaxyBaHHS ICTOpIi BITYHU3HSIHOT
LUBUTICTUKYU CITiJl 3a3HAYMUTH, 1O B JIOKTPHHI, 3aKOHOJABCTBI
Ta cynoBiil mpaktuui Pocilicbkoi immepii miaTBepAxKyBaIoCs
BUKOPHCTAHHS K BOJIOMUIBHHUIIBKOTO 3axucty [16, c. 25],
TaK 1 BIHIUKAILIKHOTO 1M030BY [17, c. 19] 111010 HEPYXOMOCTI.
IIpu 1ubOMy HEOOIDYHTOBAaHUM BOAua€TbCs 3MILTyBaHHS
BIJJTHAKALIHHOTO Ta HETaTOPHOTO I030BY IIONO HEPYXOMO-
ro MaiiHa. SIKII0 OMH i3 CyCi/liB CTABUTH JBEpi HAa BXOJi 10
nix’i3ny OyAMHKY, BiH CTBOPIO€ IEPELIKOAU B KOPUCTYBAHHI,
HE MAro4yH TPH [[bOMY BOJIOJIHHS KBAPTHPAMH IHIIUX CYCIJIiB.
3BHUAITHO, SKIIO BiH MPOHUKAE JI0 YyKOI KBAPTUPHU Ta 3MIHIOE
3aMKH y JBEPSX, BIH TAKOXK TEPEIIKOKAE BIIACHUKY KBAPTUPH
B KOpHUCTYBaHHI Hero. [IpoTe TakuM ke YHHOM TEePelIKOIKaEe
BJIACHUKY B KOPHCTYBaHHI PyXOMOIK piuyto ocola, sika He3a-
KOHHO YTPHMYE II10 pid. Y JBOX OCTaHHIX IIPUKIIAIaX TOJIOBHUM
€ Te, L0 MEePeNIKOJH B KOPUCTYBaHHI PIUYI0 € HACTIIKOM I10-
30aBJICHHs BIACHUKA BONOMIHHA. ToMy He BHIAJKOBO MO30BU
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PO BUCEJICHHS B CYJIOBIM MPaKTHIli 3a3BU4ail KBai(iKyHOThCS
[K pi3HOBUA BiHauKauii [18], a He sik HeraTtopHi Bumoru [19].
CyMHIBHUM BOa4a€eTbCsl TaKoXK MOCHIAHHS Ha Haded-
TO ICHYIOUY OJIHO3HAYHY MO3MIIII0 HIMEIBKOT JOKTPHUHH, SKa
HE BU3HA€ BiHAMKaLil0 HepyxoMocti. Hampukmiaza, Bigomuit
HiMeupKkuid nocigauk . [llanm npsiMo Bka3ye Ha 3aCTOCYBaH-
HSl BAMOTH PO Bujaady peui 3a § 985 BGB (Binaukaniitnuit
1I030B) 10 PyXOMHUX 1 HepyxoMmux peueil. IIpu npoMy BueHMi
CHIBBIJIHOCHUTH BiHIUKalilHI BUMOTH 3a § 985 BGB i3 BuMO-
ramMy Mpo BUIIpaBIEHHs Mo3emenbHOi kHHUTH 32 § 894 BGB
Ta TOBOPHUTH MPO X MEBHY CXOXICTh, ajie HE TOTOXKHICTh YU
B3aeMo3amiHHicTb [20, c. 56-60].
BpaxoByroun HaBejieHe, 0OTPYHTOBAHOK BOAYAETHCS TOY-
Ka 30Dy, fKa HEe OTOTOXHIOE BOJIOAIHHS 3 peecTpaliiiHuM 3a-
ITICOM Ta JOITyCKaE 3aCTOCYBAHHS BiHIMKALIl 10 HEPYXOMOTO
MmaiiHa [21, c. 89-90; 22, c. 33]. Tomy (hopmMambHUX MEPELIKOT
Juis 3actocyBaHHs cT. cT. 330, 388 LIK Ykpainu 1o Hepyxomo-
ro maiina Hemae. OnHak ciin noroautucs 3 €.0. CyxaHOoBUM
y TOMY, 110 HOpMa HpO OOMEXKEHHS BIHAMKAIl pO3paxoBaHa
nepenyciM Ha BHUTPeOYBaHHS PYyXOMHX pedeil, He BPaxoBY€
crieniiiky MPaBOBOTO PEXKUMY HEPYXOMOCTI, YHACIIZIOK YOTrO
MOPOKYE CHIpHI CHUTyallii, MOB’s3aHi 3 HEOOIPYHTOBAHUM
MIpUMEHILIEHHSIM 3HaYEeHHS 3anKciB y peectpi nipas [23, c. 134].
TonoBHa nepemnikoaa Juist MPaBUIIBHOTO (PyHKIIIOHYBaHHS HOPM
npo 100pocoBicHe HAaOyTTS HEPYXOMOIo MaiHa MOoJsrae B
Tomy, 110 Aist ¢T. 388 LIK Vkpainu 3acHOoBaHa Ha BOJIOJIHHI.
Marouu y CBOili OCHOBI MPHUHIIHUI MyOTIYHOCTI, MEXaHI3M
no0pocoBicHOro HaOyTTs MallHa TOBHICTIO cdopMOBa-
HUH HaBKOJIO JeTiTUMaliiiHuX ¢akriB, TOOTO 0OCTaBUH,
SIKI  MiATBEPUKYIOTh HAJICKHICTH IpaBa MEBHIH 0co0i.
VY 3apyOikHIA UUBUIICTHII JaBHO BH3HAHO, IO TaKHUMHU
(daxkramy, SKi BUKOHYIOTh (DYHKIII0 DIACHOCTI Ul peuo-
BHX TIpaB, BHCTYIAIOTh BOJOMIHHS U PYXOMHX pededl Ta
peecTpaliiHuii 3anuc Ui HepyXoMHux peueit [24, c. 94; 25,
c. 46-47]. BinnoBigHO, YMOBH J10OpOCOBICHOrO HaOyTTs
PYXOMOTO Ta HEpPYyXOMOrO MaiiHa Mayld CBOI OCOOJIHBOCTI,
00yMOBJICHI crielu(iKo BKa3aHUX JETITUMAIIHHUX (aKTIB.
SIKIII0 B CHUTY IPUHIIMITY BHECEHHSI BCI [TpaBa HA HEPYXOMiCTh
BHUHHKAIOTh, 3MIHIOIOTBCS UM TPHITUHSIIOTHCS (3 IOPUANIHUX
NPUYHH) TIJIBKK 3 MOMEHTY pEeCTpallii, TO JOTIYHHM JOIO-
BHEHHSIM MPUHIMIY BHECEHHsI € 3acaja JOCTOBIPHOCTI: yce,
IO € B KHH31, BBAXKAETHCS MPABHIBHUM, a BCE, YOTO HEMAE B
KHHU31 200 X 1110 CyNepeYuTh KHU31, BBAKAETHCS HEMPABUIIb-
HUM [26, c. 36]. B iHmomy pasi B npuBaTHHX 0ci0 He Oys0
0 3aiHTepeCOBaHOCTI B JOTPUMAaHHI MPUHIMITY BHECCHHS Ta
3a0e3neyeHHI MpaBUIbHOCTI peectpy. CrijibHA Jisl IPUHIIKITIB
BHECEHHS, JIOCTOBIPHOCTI Ta BIIKPUTOCTI MA€E CBOTM HACIIIKOM
3acajly MyOJIiuHOI BipH: SIKIIO 3aiHTEpecoBaHa 0c00a MOXe B
Oy/ib-sSIKHIi MOMEHT OTPUMATH BiJIOMOCTI 3 MO3EMEIBbHOI KHHU-
I, sKi OyAyTb JOCTOBIPHMMH, OCKUIBKM IIpaBa BUHUKAIOTh
Ta MEPeXoIATh JINIIE 3 MOMEHTY BHECEHHsI 3aIucy, sl ocoda
Mae MiJICTaBH Ta TPABO MOKIACTUCS HA 3MICT KHUTH, a BUpa-
JKeHa JIOBipa He MOBUHHA BUCTYIATH JJIsI Hel JUKEPEIIOM KON
[27, c. 142—143]. Ilum 3abe3neuyeThesi 03M0BOPOTHICTD MPaB
JI00pOCoBiCHOTO HaOyBaua Hepyxomoro MaiiHa [28, c. 74].
BoHovyac NpUHITUIIOBUM € PO3YMIHHS TOTO, IO 3aITUC PaB
JI0 BOTYMHHOI KHUTH CaM I10 001 He CTBOPIOE OE3110BOPOTHOCTI
Ta HECHPOCTOBHOCTI WX TMpaB. 3alucH MOXYTh OyTu
OCKapKeHI y4JacHHKaMH JIOTOBOPY YH IX CHAaJKOEMISIMH Ta
3HHUIIEHI 3a CYI0BUM pimeHHsAM. [IpoTe 1i mpaBa € 0e31oBo-
POTHUMH JIs TPETiX 10OPOCOBICHUX OCI0, sIKi HE OyJIH y4acHH-
KaMH TPaBOYKHY, [0 CTaB MiICTaBOO Juis 3anucy. KoxxHa Tpe-
Ts1 0c00a, siKa B MOJAIBIIOMY BCTYIIA€ B YTOIY 3 MOKYIIIEM 32
MOTIEPE/IHIM JIOTOBOPOM, BITPABi MOKJIACTUCS HA JIOCTOBIPHICTh

MARTIE 2015



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HALMOHAJIbHBII FOPUTAYECKHUIT KYPHAJL: TEOPHSA 1 ITPAKTUKA » NATIONAL LAW JOURNAL: TEORY AND PRACTICE

BiJIOMOCTEH, mepeBipeHnx myosIiuHoK BiIaaow [29, c. 31]. Sk
6aurMo, 3a3Ha4YCHA KOHCTPYKIisl B OCHOBHHX PUCaX CXOXa 3
MOJICJUTIO JTOOPOCOBICHOTO HAOyTTS PyXoMoi pedi, a YMOBHU
JI0OPOCOBICHOTO HAOYTTS HEPYXOMOCTI, SIKi 0OTOBOPIOBAIIUCS B
HayKOBil JiTeparypi, OyJId OXHOTUIIHUMU 3 yMOBaMU HaOyTTs
pyxoMux pedei He Bif BiacHuka [30, c. 52]. AHajoriyHUMU
BBa)kajla YMOBHU J00POCOBICHOTO HaOyTTs 000X BHIB MaliHa
i Penakniiina kowmicist 31 cxiaganus IIpoekty L{uBinbHoOro
Vnoxennst Pociiicekoi Immepii. Hacnmigkom Takoro HaOyTTs
B 000X BHUIaJKaxX KOMicis BBakayia e(ekT Oe3[OBOPOTHOCTI,
BIJIIIOBIZIHI HOPMH HPOEKTY ILI0A0 000X BHUIIB pedell Oyiu
noOyoBaHi 3a OHMM NPUHIIUIIOM, & PI3HHI TOJISTaa JINIIe
B CaMOMY JIeTiTUMAIiifHOMY (paKTi Ta BiJICyTHOCTI BUMOTH IIPO
BUOYTTSI HEPYXOMOCTI 3 BOJIOJIHHS BJIACHHUKA 3a HOro BOJEIO,
110 SIKpa3 1 MO3UIIIOHYBAJIOCH SIK OCOOIHUBICTB 3 OTIISAY Ha Ipa-
BOBHI pexuM HepyxomocTi [31, ¢. 590-605].

[IpoBenenuii aHaii3 CBiqYUTH MPO Te, IO JTOOPOCOBICHE
HaOyTTS PyXOMHX 1 HEPYXOMHUX peuell € CKIaIoOBIMHU €JHHOTO
3arajibHOTO iHCTUTYTY HaOyTTs MailiHa BiJ| HEYTIOBHOBAKEHOT
ocobu. IoBopsum cinoBamu IM.O. IlokpoBCbKOro, BOHHU
BUKJIMKaHI €IMHOI0 METOI0 Ta TPOCSKHYTI €IHHOIO iIe€ro
[32, c. 201]. BogHo4yac 0coOAMBOCTI JieTiTUMALIHHUX (aKTiB
y Tponeci iCTOPHYHOTO PO3BHUTKY IPU3BEIH 1O OKPEMOTO
pEry/IOBaHHS TIPABOBITHOCHH TOOPOCOBICHOTO HAOYTTS IHX
BHUJIIB peyeid, 30KpeMa Ik 0OMEKEHHSI BIHIAMKALIT TSl PyXOMHX
pedeil Ta sSIK NPUHLIUIY IIyOIiYHOI JOCTOBIPHOCTI 3alKCy PO
npaBa Ha HepyxoMe MaiiHO. [Hoxmi HOpMH (DaKTUYHO €MHOTO
IHCTUTYTY BMIIIYIOTHCS HAaBITh Y Pi3HI 3aKOHH.

Came HeBpaxyBaHHSIM IIMX OCOOIMBOCTEH MOXKHA MOSICHH-
TH BHCHOBKH, Hanpuknana, K.I. CkinoBcekoro. /it miaTpuMkn
CBOIX PO3IYMIB PO T€, 1[0 MUTTEBE HAOYTTSI HEPYXOMOCTI 11032
MekaMi HaOyBaJbHOI JaBHOCTI € JIEMOHCTPAaTHBHOIO HEIO-
Baroro 10 NpaBa BIACHOCTI, YYEHUH Bil3Ha4aB HEMOXJIHMBICTh
JI0OpOCOBiICHOTO HAOYTTSl HEPYXOMOCTI 32 HopMamu Himerpkoro
LUBUIBLHOTO YIOXKEHHS, § 932 sIKOro po3paxoBaHHH BUKIIIOUHO
Ha pyxomi peui [33, c. 481-484]. [Ipore, Xoua 3a3Ha4eHa HOP-
Ma JIIHCHO CTOCYEThCS JIMIIE PYXOMHX pedeid, H00pocoBiCHE
HaOyTTs1 HEpYXOMUX pedelt yperynboBane B § 892 Himerpkoro
[UBLTEHOTO YJIOXKEHHS, y CHITY SIKOTO 3MICT TI03eMeJIbHOT KHUTH
BU3HAETHCS JTOCTOBIPHUM IIOAO OCOOH, sIKa BHACHIAOK BUNHEH-
HSI TIPaBOYKMHY HaOyJa TPaBO Ha 3eMeNbHY AUISHKY YM TPaBo,
10 00TSDKYE 1Ie IIPaBO, 32 BUKJIFOYECHHSIM BUTIA/IKiB, KOJIU B TI03€-
MEJIbHY KHHUT'Y BHECEHE 3allepedeHHs a00 PO HEIOCTOBIPHICTh
3arucy BijioMo HaOyBauy [34, c. 339].

BucHoBku. 3 HaBEIEHOro 3pO3yMillo, IO HOPMH CT.
ct. 330, 388 IIK VYkpainu B uMHHIN penakiii nepBicHO Oyiu
po3paxoBaHi Ha 000POT PyXOMHX pedeid 1 TOMy HesaTHi 3a0e3-
MEYUTH OJHAKOBO €(DEKTUBHHH i HECYNEepewsMBHH MeXaHi3M
Jo0pocoBicHOTO HAOYTTS HepyxoMmoro MaiiHa. Cama 1o co0i 1
cuTyalis He € npoOiiemMoro, ajie B TakoMy pasi J100pocoBicHe
HaOyTTS HEPYXOMOCTI TIOBHHHO OTPHMATH CBOE HOPMAaTHBHE
PEryJIOBaHHS B 3aKOHOJIABCTBI IIPO PEECTPALIIF0 PEUOBUX TIPaB
Ha HEPyXOMe MaiHo.

BonHouac y mpaBi YkpaiHu, sIK i 3aKOHOJABCTBI JCSIKHUX
iHmmx kpain CriBapyxnocti Heszanexnux Jlep:xas, npuHIAI
y0O/IiYHOI IOCTOBIPHOCTI 3alIUCy IIPO PEUOBI IIpaBa Ha HEPYXO-
Me MaiHO MOBHOO MipOI0 HE BIPOBaKeHNM. Taknii BUCHOBOK
OOIPYHTOBY€EThCSI TOJIOKEHHSIMH 3aKOHY, SIKi Iepen0dadaroTh
MOXJIMBICTB OCIIOPIOBAaHHS (IIOBOPOTY) AEPHKABHOI peecTparil
[35, c. 225-226; 36, c. 56]. 3BuuaiiHo, CIiJ] MaTH Ha yBas3i, 110
cama 1o co0i MOXKJIMBICTh OCKApIKEHHS 3aIlUCy IIe HE J0BO-
JTh BiACYTHICTb NPHUHIMITY IyOIiYHOI JOCTOBIPHOCTI, BOHA
icHye HaBiTh y cuctemi ToppeHca, sika BBAKAETHCS HAHOIIBII
CIPHUATINBOIO AJIsI 3aXUCTy HaOyBada. CHia IbOro MPUHLHUITY
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HE B TOMY, 1[0 HEMOXKJIMBO CIIPOCTYBAaTH 3aIUC HIJISIXOM HOTro
BUIIPABJICHHS, a B MOTANICHHI MOXIIMBOCTI BUIIPABUTH 3aINC
SK TUIBKA BHECEHE JI0 I03eMeNbHOI KHHUTU NpaBO OTPUMAB
nobpocoBicHuit HaOysau [37, ¢. 134-135]. Ha »xaunsb, moio-
KeHHs 3akoHy Ykpainu «IIpo epskaBHY peecTpalito pedoBruX
IpaB Ha HEPYXOMe MaifHO Ta iX 0OTsHKEHb» He NaroTh ITiJCTaB
BBa)KAaTH, IO 1€ MPABMUJIO BCTAHOBJIICHE OE3MOCEPEHBO a0o
MPUHAAMHI MOXe OyTH BUBEICHE MISIXOM TITyMAadeHHs HOPM.

3riiHo 3 TpHUmMUcaMu CT. | BKa3aHOTO 3aKOHY JepKaBHA
peecTpallisi pe4oBUX IPaB Ha HEPYyXOMe MaiHO € OQiiitHUM
BU3HAHHIM 1 MiATBEPPKEHHSIM AEpikKaBOlO (PaKTiB BUHUKHEH-
HsI, TIepexoy abo MPUIMHEHHs TpaB Ha HepyXoMe MaiHo, 00-
TSDKCHHS TaKUX MPaB IUIIXOM BHECEHHS BiAIIOBIIHOTO 3aIHCy
710 Jlep’KaBHOTO PEECTPY PEUOBHUX IIPaB Ha HEPYXOME MaiHO.
VY cr. 3 3a3Ha4€HOT0 3aKOHY 3aKPIIJIeHO MPUHIUIIH BHECEHHS
Ta BIIKPUTOCTI PEECTPY, @ TAKOK BCTAHOBIICHO, IO JIEpKaBa
TapaHTye JIOCTOBIPHICTh 3apEECTPOBAHUX IIPaB Ha HEPyXOMe
MaiftHoO Ta iX 00TskeHb. [Tpu mpoMy B 4. 2 cT. 26 1bOTO 3a-
KOHY Tepe0adeHO0 MOXKIIUBICTh CKACyBaHHS CYJIOM DIillICHHS
PO JepKaBHY PEECTPALIIO IIPaB, YHACHIIIOK YOTO JIO ACPIKaB-
HOTO PEECTPy BHOCHTBCS 3allMC MPO CKACyBaHHS JiepKaBHOT
peectpanii mpas. JKomHUX YMOB CKacyBaHHs 3amucy, oOMe-
KEHB IIIOJI0 Yacy, KOJH TaKe OCKap)KCHHs MOJKIIHBE, IPaBOBHX
HACIIIJIKIB CKACYBaHHS 3alMCy Ta MOYKJIMBOCTI JI0OPOCOBICHOTO
HaOyTTsI HEPYXOMOTO MaiiHa 0co0010, SIKa TOBIpHIIACS CKacoBa-
HOMY 3aITHCy B ICP>KaHOMY PEECTpi, 3aKOHOM HE BCTAHOBJICHO.

3a Takux o0craBuH 3akoH VYkpainu «IIpo nepxaBHYy
peeCTpallilo peuoBHUX IMPaB Ha HEPYXOME MaWHO Ta iX 00Ts-
JKEHb» HE MICTUTh HOPM, SIKi O JaBaii CyIaM 3MOT'Y HaJIeKHUM
YHHOM 3aXUCTHTH IIpaBa J0OPOCOBICHOTO HaOyBava HEPYXOMOl
peui, SIKUi yKJIaB IOTOBIp KYIIBII-POJaxy 3 0c000t0, sika He
Oyrna nificHUM BIAaCHHUKOM L€l peui, ajie 100 SIKOi iICHYBaB 3a-
IC Y JeprKaBHOMY PEECTpi PO NMPaBo BIACHOCTI. Y 3B S3KY i3
LIUM JUIs 3aXHUCTY 1HTEpeciB HaOyBauiB CyH 3MYIICHI 3aCTOCO-
ByBatH cT. cT. 330, 388 LIK Vkpainu. ¥ cBoto yepry, 1ii HOpMU
HE JT03BOJISIIOTH HAJIEKHUM YMHOM 3aXHCTHTH IIpaBa BIACHH-
Ka HEPYXOMOCTI, OCKIJIbKH HA/Ial0Th 3HAYCHHS HE JICPKaBHIN
peectpallii, a BTpaTi BOJIOIIHHS, SIKE HAaBITh HE € YMOBOIO IIepe-
X0y TIpaBa Ha HepyXoMe MaifHO BiJl yITIOBHOBa)KeHOT ocoou. Sk
HACIIII0K, CyJlaM JIOBOJIUTBCS BIJICTYIATH BiJl JIHCHOTO 3MICTY
HopM cT. cT. 330, 388 LIK Vkpainu s toro, mo0 ix 3acto-
CyBaHHS He MOPYIIyBasio OajlaHC TpaB Ta 3aKOHHUX iHTEpeciB
BJIACHHUKA Ta HaOyBaya.

BoxHouac paHO 4M I3HO CyJ0Ba MpaKTHKa Oyae 3MyIIe-
Ha BU3HATH HEMOXITMBICTh 3aCTOCYBAHHS YHHHOT pelaKiii CT.
ct. 330, 388 LIK VYkpaiHnu 10 CrOpiB MION0 HEPYXOMOTO Maii-
Ha. | BembpMu GaxkaHHM OyI10 O, SKIIO JIO I[HOTO Yacy IIUITXOM
BHeceHHst 3MiH 0 [IK Ykpaiuu un 1o 3akony Ykpainu «IIpo
JIep)KaBHY PEECTPALI0 PEUOBUX MPaB HAa HEPYXOME MaiHO Ta
iX OOTSDKEHB» IHCTUTYT JOOPOCOBICHOTO HAOYTTsl HEPYXOMHUX
pedell HaOyB CBOIX yCTaJ€HHX pHC, SIK Ie 3p00JeHO, HalpH-
knaj, y npasi Himeuuywnnu. s mporo morpiOHO 0OyMOBHUTH
MOJKJIMBICTE TaKOTO HAOyTTs HE BOJOIIHHSAM, a 3alHCOM PO
JIep KaBHY PEECTPaLlilo MpaBa BIACHOCTI.
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YIK 347.4

OCOBJIMBOCTI JOI'OBOPIB EHEPI'OITIOCTAYAHHA
TA IX MICIIE B CUCTEMI JOT'OBOPIB

BikTopiss KPUBOPYYKO,
cTapumii BUKIagad kapeapu ¢inocodii, moaiToaorii, MCUX0IOTIl 1 mpaBa
OneceKoi rep>kaBHOI akageMii OyIiBHUIITBA Ta apXiTEKTypH

SUMMARY
In this article explores features of energy supply contracts. Comparison of this agreement with other types of contacts. Explains
the specific of energy supply contracts, due to their difference with other treaties. Formulates proposals on the separation of such
agreement in a separate category of contracts. In addition, the author examines the controversial issue of special physical properties
of the energy that goes beyond the traditional understanding of things. Given this difference justifies its position of power supply
contracts from other contracts and provides its proposal reflected energy contracts in certain articles of the Civil Code.
Key words: energy supply contact (treaty), supply contact (treaty), sale contract, thermal energy, electric power.

AHOTALISA
VY crarTi po3mIAAAIOTBECS OCOONMBOCTI JOTOBOPIB CHEProONOCTAdaHHs, IX MOPIBHAHHA 3 IHIIMMHM BHIAMU JOTOBODIB.
PoskpuBaeThes crermdika JOroBOpiB €HEPronOCTadaHHs, IO € BIAMIHHOIO BiJ iHINMMX CyMDKHHX BHJIB JOTOBOPIB, a TaKOX
(hOpMYITIOIOTHCS TTPOTIO3HUIIIT BUPILICHHS THUTAHHS MPO HEOOXIMHICTh BUIUICHHS TAaKUX JOTOBOPIB Y CaMOCTIHY Kareropito.
Kpim Toro, aBrop posmisigae MUCKYCiiHI MUTaHHS OO0 OCOOMMBHMX (DI3MYHMX BIIACTMBOCTEH €HEprii, M0 BUXOIATH 32 MEXi
TPAIUIIIHHOTO PO3yMIHHS pedi. 3 OISy Ha 1€ OOTPYHTOBYETHCS MO3MILIS OO BiIMIHHOCTI JIOTOBOPIB €HEPrOMOCTAYaHHS Bij|
IHIIMX BUAIB JOTOBOPIB. ABTOPOM 3allpOIIOHOBAaHA MPOIO3HUIIIS 10RO BiOOPaKEeHHS JOTOBOPIB €HEPrONOCTaYaHHs B OKPEMHUX

CTaTrTax HI/IBiJ’II)HOl"O KOACKCY.

Ki1ro4oBi ciioBa: 10roBip eHEpronocradyaHHs, JOrOBip MOCTABKHU, IOTOBIp KyIiBJIi-ITPOIAXKY, TETIJIOBA CHEPTisl, EIICKTPOCHEPT s,

HOCTaHOBKa npodaemu. PedopmyBaHHsS enekTpoe-
HEPreTUKU B YKpaiHi 3yMOBIIIOE TEHJICHIIIT MPaBOBO-
ro perynoBaHHs y cepi enepronocradanss. Kpim Toro, ciif
3BEPHYTH yBary Ha YCKJIQJHEHHS JIOTOBIpHHX 3B’SI3KiB (MO-
Jiesieil) YHACHIIOK MEePEeTBOPCHHSI OpTaHi3alliifiHOl CTPYyKTypH
rany3i. [Ipuitasarrs 3akony Yipainu «IIpo enekrpoeHepreru-
Ky» TIPU3BEJIO JIO MOSBY 3HAYHOT KUIBKOCTI HOBUX JOTOBIPHHX
(opM, TOKIMKAHMX YpEryJaroBaTH BiJIHOCHHH, TOB’s3aHI 3
peastizani€ero Ta npuadaHHIM €JIeKTPO- 1 TeruioeHeprii. 3anpo-
MIOHOBaHA CUCTEMa JJOTOBOPIB y cepi eNeKTPOSHEPreTHKH J10-
CUTh 3allIyTaHa Ta jajieKka Bij onTuManbHoi. [IpoTe min vac
(hopMyBaHHSI CUCTEMH JOrOBOPIiB y c(epi TEIUIOEHEPreTUKU
aBropu 3akoHy Ykpainu «IIpo TermonocTadaHHs» 3a OCHOBY,
SIK IIPABUJIO, TPUHMAIOTh CHCTEMY JOTOBIPHOTO PETYIIOBAHHS,
nependadeHy 3raflaHiM 3aKOHOM PO elIeKTpoeHepreTuxy. Oa-
Hak TBOpI L[uBiNbHOTO KOZIEKCY YKpaiHu WAyTh y po3pi3 3i
3raJaHuM{ BUILE 3aKOHAMHM, 3aUilalouyl IPH LBOMY PEryJio-
BaHHS JIOTOBIPHUX BIAHOCUH Y C(hepi eIeKTPOESHEPIETUKH.

Mera crarTi — po3KkpuTH mpobiIeMy ocoOmuBOCTEH
JIOTOBOPIB EHEPrornoCTaYaHHs, MpoaHai3yBaTH BHUpa3 0OCO-
61MBOCTEH 1OrOBOPIB €HEProNOCTAuaHHS B IIPEAMETI Ta Me-
TOZaX MOCTaYaHHs TEIUIOBOI Ta eNEKTPHIHOI eHepTii, a TAKOXK
BUPILIUTH MMUTAHHS PO HEOOXIHICTh YITKOTO BU3HAYCHHSI 10~
HSTTS JOTOBOPY €HEPTONOCTaYaHHs Ha HOPMAaTUBHOMY PiBHI.

Bukiaa ocHOBHOTo marepiay. 3Milllyroun pi3Hi 1Mo CyTi
3000B’s13aHHSI, 3aKOHOAABEIb BHOCUTH IUTyTaHUHY B MPaBo3a-
CTOCOBHY JiSUIbHICTb, 1110 IPU3BOAUTH 10 MPUMHATTS HE3aKOH-
HUX Ta HEOOTPYHTOBAHUX PillIeHb, OCKUIBKU IPaBO3acTOCOBHI
OpraHd IOBHHHI KepyBaTHcs Hacamiepen OyKBaJbHHUM 3Ha-
YEHHSM CJiB 1 BUPA3iB, O MICTATHCS B 3aKOHI.

Tak, y [{uBisbHOMY KOZeKci YKpaiHH HaJaHO MOHSTTS J0-
TOBOPY €HEPronocTadyaHHs, sIke CPOPMYILOBAHO TAKUM YHHOM:
«3a JOroBOpOM MOCTaBKU €HEPreTUUHUMMU Ta IHIIMMHU peEcyp-
caMHu dYepe3 INpUEIHAHY MEpeXy OIHa CTOpoHa (IOCTayalib-
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HUK) 3000B’S3y€ThCs HAJATH IHIIH CTOPOHI (CIIOXKHMBA4eBi,
aOOHEHTOBI) €HEpreTUYHi Ta IHII pecypcH, mnependadeHi 1o0-
TOBOPOM, a CroXkuBad (aOOHEHT) 3000B’SI3YETHCSI OIJIauyBaTh
BapTICTh NPUHHATHX PECYPCIB Ta IOTPUMYBATHCH IIEpe10aueHO-
IO JIOTOBOPOM PEKUMY il BUKOPHCTAHHS, & TAKOXK 3a0€3I1eUUTH
0e3nevHy eKCILTyaTalilo eHepreTHIHOro Ta iHIIoro obaJHaH-
Hs. Takoxk 3a3Ha4eHo, 110 JI0 LILOTO JOTOBOPY 3aCTOCOBYIOTHCS
3araJibHi HOJIOXKEHHS [IPO IOTOBIP KyMiBIIi-[IPOAXKY, 10T0KEHHS
PO JIOTOBIp MOCTaBKH, SIKIIO 1HIIE HE BCTAHOBJIEHO 3aKOHOM 1
HE BUIUTUBAE 13 CyTi BITHOCUH cTopin» [11, c. 437].

Tocnogapcebkuil kofeke YKpaiHu Jjae CBOIO 1HTEPIIPETaLilo
TIOHSITTSI IOTOBOPY €HEPTrONOCTadaHHsI: «3a I0rOBOPOM EHEepro-
MOCTAYaHHsI MiANPUEMCTBO (€HEProONOCTaYalIbHUK) BiAIyCKae
€JIEKTPUUHY EHEprilo, Iapy, rapsuy i neperpity Boxy (maui —
CHEpPrii) CroKUBaueBi (aOOHEHTY), SIKUI 3000B’sI3aHUI OTLJIa-
TUTH TPUHHATY €HEPrilo Ta JOTPUMYBATHCS MEpen0aueHoOro
JIOTOBOPOM PEXHUMY 1l BUKOPHCTAHHS, a TaKOK 3a0e3MeunTH
0e3reyHy eKCIUTyaTalliio eHePreTHIHOTO 00JIaJHaHHS, SIKe HUM
BHUKOPUCTOBY€EThCs» [12, 578].

31 3MiCTy HaBeIGHUX HOPM LIMBIJIBHOTO Ta FOCIOIAPCHKOTO
IIpaBa BUJIHO, IO IOTOBOPOM €HEProNOCTaYaHHsI BIACTHBA HA3-
Ka XapaKTepHHUX PHC, BIICYTHIX y 3HAYHOT KIJIbKOCTI IUBLIBHO-
IIPaBOBHX JIOTOBOPIB. [0 Takux Halie)XaTb HEOOXiHICTH MaTh
NpUEIHAHY [0 EHepronocTavyalbHOi OpraHizamii Mepexy,
000B’30K a0OHEHTa JOTPUMYBATUCS TEpeN0aYeHOro J0ro-
BOPOM pEXHUMY CIIOKUBAHHS €Heprii, 3a0e3rneuyBaru Oe3rneKy
eKCIUTyaTaIlii Mepex, 1o nepedyBarTh y HOTO BEICHHI.

VY Teopii HUBIILHOTO MpaBa JOMIHYIOUOK TCHICHIIIEI PO3-
BUTKY HayKH IIpO 3000B’s13aHHA € iX qudepeHiianis 3a METO0
Ta TPEIMETOM JO0TOBIpHUX BimHOCHH [4, ¢. 17]. OcobmuBocTi
PI3HUX JIOTOBIPHUX 3B’SI3KiB, IO BiZOOpakarTh CreHudiKy
NISUTBHOCTI, JAlOTh MiACTaBU U BHUIUICHHS CaMOCTIHHHX
JIOTOBIPHUX THIIIB. 3aCTOCOBYBAHE B IUBLITICTHIII TOHSATTS «THIT
JIOTOBOPY» Iiepeadadae HAasBHICTh CAMOCTIHHHMX MAaiHOBHX
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BIJTHOCHH, Y KIHIIEBOMY pPaxyHKy HaJaHHS IIUM BiJIHOCHMHAM
LIIJIKOM IIE€BHOT 10roBipHOi hopmu [4, ¢. 84-85]. Jliis Toro, 111006
MIPaBUJIBHO OLIHUTH BaXUBICTh NEBHUX IOPHIMYHUX O3HAK 1
BCTaHOBHUTH, HACKIJIBKH BIJIOBIHI TPaBOBI 0COOIMBOCTI I[bO-
IO JJOrOBOPY XapaKTepHU3yIOTh HOro K caMOCTiMHUM TUI abo
SIK OKPEMHUH PI3HOBHWJI 1HIIIOTO THUITY JOTOBOPY, B OCHOBY PO3-
MEKYBaHHS Ma€ OyTH MOKJIaJeHa IPaBoBa MPUPOAA A0TOBOPY,
HOro NMpaBOBHI pe3yNbTar.

VY ropuandHii JiTeparypi nepeBakae TOYKa 30Dy, 3TiAHO
3 SIKOKO Tl /IO JOTOBOPY E€HEPrornocCTauyaHHs Iina arTh
ycl BIJHOCHHHM, IO CKJIAJAIOTBCA IIJ 4Yac MOCTa4yaHHS
CJIEKTPUYHOT, TEIJIOBOI CHeprii, mapy, rapsvoi Ta mneperpitoi
(migirpitoi) Bomu, ra3y, Hadgtu U HadrompomykrTiB. Y Oynib-
SIKOMY pasi Taki JOrOBOPH PO3DISAAIOTHCS SIK OTHOTHITHI
[2, c. 36] OnHak HaBpsA YU MOXKHA TTOTOJUTHCS 3 aBTOPAMH,
SKi CTBEP/UKYIOTh, IIO0 IPaBHIa €HEPronocTadaHHsS 3acTOCO-
BYIOTbCS JI0 IIOCTAuaHHS ra3oM, HagToro i HagronpoagyKramu.
Ha nymKy iHIIMX aBTOpiB, JOTOBOPH 3 MOCTaYaHHS ra3oM, Ha-
¢droro, HaTOMPOLYKTaMH Ta HIII SABISIOTH COOO PI3HOBHIU
JIOTOBOPY eHepromnocradanus [3, c. 14].

Cnpasa B TOMY, IO TIOCTa4aHHs (Miepenaya, J0CTaBKa) Ha-
¢T1o10, TA30M, peCypcamu, TOBapaMy yepe3 MpUETHAHY Mepe-
XY € TEXHIYHOIO 0COOJIUBICTIO (OTHUM 31 c1I0C00iB) BUKOHAHHS
3000B’sI3aHb, 1110 BUIUIMBAOTH i3 MOJAIOHUX JOTOBOPIB, 1 cami
10 co0l HiSIK HE MOXKYTh CIIY’)KUTH BHJIOyTBOPIOBAHOK O3Ha-
KOIO JUTSL BUJIIJICHHSI CAMOCTIHHOTO THITY JOTOBOPY. SIK Takuit
KpHTepiil BUIIICHHS JTOTOBOPY €HEProNnoCTaYaHHs B OKPEMHI
BUJI PO3MIISAAEThCS 00 €KT 1IOTO JIOTOBOpY — eHepris. Came
0COOIMBOCTI 00’ €KTa 3yMOBITIOIOTH HEOOX1THICTB CIIEIiaIbHIX
MIPaBUJI, IO PETYITIOIOTH MPAaBOBIIHOCHHH, TIOB’3aHi 3 TIOCTa-
YaHHSM €HEpTii Yyepe3 npueIHaHy Mepexy. SIKIo K MoBa e
PO TIPaBOBITHOCHHH, 00’ €KTOM SIKUX € CHEpris, a He pecypcu
Ta IHIII TOBapH, TO Mepenada X MOKyIIeBi (CIOKUBAYEBi) ye-
pe3 NpUETHAHY MEPEKY € JIUILE OHUM 13 MOXKIIMBUX CIIOCOOIB
BUKOHaHHA 3000B’s3aHb. Ty x HadTy abo Hadrompomykru
MOYKHA JIOCTABHUTH TIOKYIIIIO B UCTEPHAX, a Ta3 — y OaJoHax.
[ToniOHi BimHOCHHM Oy/1yTh PEryIFOBATUCS JIOTOBOPOM ITOCTAB-
K1 200 JIOTOBOPOM KYIIBITi-IIPOIAXKY.

IMutanHs TPO TOMIOHICTH [IOTOBOPIB HA IMOCTaYaHHS
CJICKTPUYHOT 1 TEIIOBOT €Heprii, IO M03BOJSE BHIUIMTH
CaMOCTIHHUI JTOTOBIp CHEPronoCTayaHHs, YIepIle ITOCTaBUB
C.M. Kopnees [5, c¢. 29]. HaiiGinpin mOCiJOBHO BIJICTOIE
o noszuiito A.M. Iagip, skuii 3a3Hauae, M0 JOrOBOPU Ha
[IOCTa4aHHs uepe3 IpUEJHAHY MEpPEeXYy OIOCEPEIKOBYIOTh
BITHOCHHH 3 TOCTa4aHHS EJIEKTPOSHepril Ta TeIuia TUIbKA
MPUEAHAHOI MEpPEXKOK (TOOTO eNeKTpoMepexi abo Tpy-
GompoBony). Jlumie B LbOMy BHUIAAKY MA€ThCS 3yMOBIE-
Ha Oe3mepepBHUM XapaKTepoM IOCTadyaHHs Oe3rmocepenHs
3aJICKHICTh JIISJIBHOCTI MOCTayabHOI OpraHizaiii i CroxH-
Baya, y pe3ylbTari sIKoi JOroBipHI BITHOCHHH HOIMIUPIOIOTHCS
Ha cdepy BHKOpUCTaHHS eHeprii. ToMy JOroBOopoM eHeproro-
CTa4aHHS IOBUHHI PEryJIIOBATUCS BIJIHOCHHU, TOB’sI3aHi 3 M0-
CTAuaHHSAM 4Yepe3 MPHUEIHAHY MEPEXKY JIMIIC B THX BHUIAJIKAX,
KOJIM uepe3 Hel oJaeThesl eHepris, a He Oynb-sKi pecypcu abo
ToBapu [13, c. 7].

CyTHICTb Ha3BaHUX BUILE JOTOBIPHUX KOHCTPYKLIH Yy
chepi 00iry eNeKTpUYHOK Ta TEMJIOBOK CHEPriEl0 MOXK-
Ha BHUPA3UTH OJHHUM IOHSTTAM — «IpUAOAHHS Ta peaizailis
eHeprii». 3 oqHoro 60Ky, iMEHyr04H JOroBipHi opmu 00opoTy
SJIEKTPHYHOI0 200 TEIUIOBOIO €HEPTi€l0 JOTOBOPOM ITOCTABKU
a00 KymiBIi-NIPO/IaXKy, aBTOPH BiJIIOBIAHUX 3aKOHOIPOEKTIB
HE BUMHMIIM «PEBOJIOLID», OCKLIBKU #H JOroBip MOCTaBKH, 1
JIOTOBIp €HEepPronocTavyaHHs HaJexaTh 1O THIY 3000B’s3aHb
KymniBii-nipogaxy. Ilpore Hi JOTOBip KyMiBIi-POJaxy, Hi
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JIOTOBIp TOCTaBKH K OKPEMHH JIOTOBIp KymiBii-pogaxy (y
TOMY BHIVISII, SIK BOHH 3apa3 yperyiboBaHi UBITLHUM KOICK-
coM YkpaiHW), He TPH3HAuCHI Uil PETYIIOBAHHS BiIHOCHH,
MOB’s3aHUX 13 peanizaiiero (MpuadaHHsAM) EICKTPHUYHOI Ta
TenaoBoi eHeprii. O0’€KTOM 3a3HAYEHUX JOTOBOPIB € TOBA-
pH, 10 PO3YyMIIOThCS K pedi (IHAMBIIyalbHO — TEBHI a0o
BU3HAYCHI POJIOBUMHU O3HAKAMH).

BinnosigHo, npobiema 0aunuThCcs B TOMY, IO OUIBIIICTH
HODPM, SIKi PETyIIOI0Th 000B’I3KH MPONABIs (ITOCTaYaTbHUKA)
II0J10 NIepe/iadi TOBapy y BIACHICTB MOKYIILIS, PO3paxoBaHi came
Ha BiJJHOCHHH 3 TIepe/iadi peyeil, TOMy He MOXYTb HOIIUPIOBa-
THUCSI Ha BITHOCHHH, TTOB’sI3aHi 3 pealizalliero eHeprii: mpaBuiia
NpO BIAMOBINANBHICTh MPOAABIS B pa3l BUIIYYCHHS TOBapy B
MOKYMIS, PO FapaHTiiHI TEpMiHY, PO KOMILIEKTHICTh TOBA-
Py, PO Tapy Ta YIaKOBKY Ta iHIII — HE3aCTOCOBHI JI0 BIIHOCHH
CTOpiH, MOB’s3aHUX 13 mpuAOaHHAM (pealizalli€r) eHeprii
[1, c.276].

OnTumansHO 6a30BOO TOTOBIPHOIO KOHCTPYKIIIEIO, KA
MOBHHHA BHKOPHCTOBYBATHCS VIS PETYNIOBAaHHS BiAHOCHH,
[I0B’s13aHUX 13 peaiizauieo (IpuIOaHHIM) €IEKTPUYHOI Ta
TEIIOBOT €Hepriif, € IoroBip eHepromoctayaHHs. s Bcix
JIOTOBIpHUX MoOjeNeii, mnepeadaueHUX HOBITHIM 3aKOHO-
JABCTBOM IPO EJIEKTPOCHEPTeTHKY, SIKUMU O(POPMITIOIOThH
BIZIHOCHHM 3 peaizariii (mpu10aHHs) eJCKTPUIHOI Ta TETIIIOBOT
eHeprii, 3araJbHUM 3aJIUIIAETHCS 00’ €EKT AOrOBOPY (€Hepris)
1 croci0 BUKOHAHHS 3000B’A3aHHS (Ilepejadya eHeprii Moxke
3IiMICHIOBAaTHCSl TUIBKM depe3 MpHemHaHy Mepexy). Came
0co0MMBOCTI 00’€KTa Ta MpeaMeTa JOTOBOPY IOCITYKHIN
OCHOBHHMMH BHJIOYTBOPIOIOYMMH O3HAKaMH, IO JO3BOJIUIN
BHIUTUTH JIOTOBIp €HEPronocTadyaHHs B OKPEMHH BHI JOTO-
BOpY KymHiBIi-nipoaaxy. He3Baxkarouu Ha CBOIO Ha3BY, JJOTOBIp
KyHiBJi-npoAaxy (II0CTaBKH) €JNEKTPUYHOI eHeprii 3a CBOEIO
MPaBOBOIO TMPHUPOJIOK HE MOKe OyTH KBai(iKOBaHUU SIK
JIOTOBIp KyMiBIIi-poiaxy abo J0TroBip MOCTaBKH (y TaKOMY
BUIJISIL, SIK BOHM BU3HAYCHI B IIUBUIBHOMY KOJIeKCi YKpaiHn).
BBaxxaemo, 110 MpeaMeT LOT0 JOTOBOPY Ta HOTo ¢y0’ €KTHHI
CKJIaJI CB1/14aTh PO Te, 1110 TIepe/l HAMH JOTOBIp EHEPromnocra-
YaHHS, BIAMIHHICTb SIKOTO BiJl JOIOBOPY I1OCTauYaHHs €HEepre-
TUYHUMH Ta IHIIUMH pecypcamu (repeadadyeHoro UBiIbHIM
KOJZICKCOM YKpaiHM) 3BOAMTHCS JIO0 BIJICYTHOCTI Oe3mocepen-
HBOTO MPUEJHAHHS MPHUCTPOIO SHEpPromnpuiiMaya CroKuBaua
JI0O MEPEkK CHepro30yTOBOT OpraHizallii 3a yMOBHU 30€pEKEHHS
3arajbHOTO NMPUHIUITY MOJa4i eIeKTpo- ab0 TEIUIoeHeprii Ha
SHEepronpuiMaroYuii MPUCTPIl CIOKKUBAYA Yepe3 NpUETHAHY
Mepexy. HamexHicTe Mepexi He eHeprormnocradaibHoi, a
MEpEeKEeBOI opraHizalii 03Ha4yae JHUIlIe 3MEHIICHHS KOJa MpaB
i 000B’SI3KIB 3a JOIOBOPOM, ajleé HE 3MiHIOE HOTO NpaBOBY
MIPHUPOLY.

JIoroBopoM €HeprornocTayaHHs MpUTaMaHHI Ti pUCH, SKi
HE € XapaKTepHUMHU a00 30BCIM BiICYyTHI B 1I0OrOBOpPi KyHiBIli-
MPOAAXY B TPATUIIHHOMY pPO3YMiHHI I[OTO IHCTHTYTY
[5, c. 29]. TpaauuiliHa KOHIENIS «PEUOBOI» BIACHOCTI 3y-
MOBJICHA THM, 1[I0 B OCHOBI MOHSTTSI MAHHOBUX BiJTHOCHH Jie-
JKUTh TPABO BJIIACHOCTI HAa MaTepiaibHi 00’ €KTH, peul, 30Kpe-
Ma, IIOHSTTS MaiiHa MPUPIBHIOETHCS SIK aACKBATHE J10 TIOHTTS
peui [9, c. 53].

Po3BHTOK BHPOOHWITBA Ta EKOHOMIKM TIPHU3BENIU [0
MojiepHi3alii KoHIemniii MaiiHa, 0 FOPUIUYHOTO BH3HAHHS
HOBUX BHJIIB MaiiHa. /[0 MaiiHa sik 70 00’€KTa BIIACHOCTI II0-
Yalld BIJIHOCUTH €JIEKTPOCHEPTIIO Ta ra3, a MoTiM i 1HII BUIX
eHeprii Ta CHPOBHMHH, IO BUXOIATH 3a MEXKI TPaIHIIHHOTO
pO3yMiHHSL pedi. YHaciiZok ocoOnuBUX (Di3SMYHHMX BIIACTH-
BOCTEH eNeKTPOeHEepris, TaKk camo 5K 1 TEIUIOBa SHepris, He
MOXxe OyTH TpPEIMETOM JOTOBOPY MaWHOBOTO HaiiMmy, JOTo-
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BOpYy 30epiraHHsi, OCKUJIbKM IiCJsl 3aKiHUYEHHS BCTaHOBJIE-
HOTO TEpMiHy MaiHO, MepeiaHe BiIMOBITHO 10 3a3HAYCHHX
JIOTOBOPIB, TIOBMHHO OyTH MOBepHYTO. ExnexTpo- Ta Terosa
eHeprii CMOKUBAIOTHCS, & OTXKE, IX HEMOXIIMBO TIOBEPHYTH
[8, c. 122].

CrienpiuHa OCOOJHMBICTh BIAHOCHH 3 EHEPrornocTavaH-
HS TIOJISITA€ B TOMY, IO 3B’SI30K BUPOOHMKIB 1€l MPOMYKIIT
Ta CIOXHMBA4YiB HE mependadaroTh, K MPABHIO, CTaAI0 Ha-
KONMYEHHs (CKJIaIyBaHHs) MPOAYKIii BHACTIIOK OOMEXEHOT
MOXIIMBOCTI I[bOIO Ha TaKOMYy €Tall pO3BUTKY TEXHIKH.
Tomy eHepromocrayajibHi OpraHizalii I[OBHHHI BpaxoOBY-
BaTW OO ’€KTHBHI KOJIMBAHHS PIBHS CIIOXKHBAaHHS CHEPTii,
a Tako)X MOXJIMBUI BIUIMB IiSUIBHOCTI OJHUX CIIOXKMBAayiB
LEHTPai30BaHOI CUCTEMU EHEProlOCTauaHHs Ha KiIbKICTb 1
SIKICTh MPOAYKIIIi, sIKa TIOJA€THCS 1HIINM CIIO)KHBaYaM.

[HIIMM HamPSMOM y PO3MIMPEHHI Koja 00’€KTIB pEeUuOBHX
mpaB € po3poOKka Ta BUKOPHCTAHHs KOHLeENIii «Oe3TiiecHoro
MaiiHa», JI0 SKOTO HEAICKUTh EJEKTPOCHEpris, ra3 Ta IiHHI
narepu. Y TakoMy IiJIXO/i 3aKOHOJABLS 3aKJaJicHa IEeBHA
MParMaTHYHICTh — MOYKJIMBICTD 3aCTOCYBAHHSI 3aTAIbHUX HOPM
KYMIBII-TIPOIaXy J0 3a3HAUCHHX OKPEMHX BHJIIB JIOTOBOPIB
KyMIBII-TIPOIaXYy, 10 JI03BOJIAE YHHKATH JyOJFOBAHHS
HOPM,SIKI PEryJIOI0Th MOAI0H] BiIHOCHHHU.

3aKkOHOABYO 3aKpPIIUIeHO, M0 00’€KTOM NPaBOBITHOCHH
MOXYTb OyTH pedi, y TOMY YHCJIi IPOIII Ta IiHHI Manepu, iHie
MaifHO, MalfHOBI IIpaBa, pe3yNbTaT poOoT, MOCIYTH, Pe3yIbTaTH
IHTEJICKTYalIbHOI, TBOPYOT MisUIBHOCTI, 1H(POPMAILS,, a TaKOK
iHII MaTepiaibHi I HeMarepiasibHi Onara. Jloci B ropuan4Hin
JiTepaTypi HeMae €MHOI JyMKH IIPO T€, YU € SHEpris piudio.
3 MomeHTy HaOpaHHSI 3aKOHHOI cwid L{MBITBHOrO KoOmEKCY
Vkpaiau (mami — K VYkpainu) ta Tocrnomapchkoro Kojek-
cy YkpalHU BUBYEHHs L€l IPOOIEMU CTalo OLIBII aKTyasb-
HHUM, OCKUIBKM 3aKOHOIaBUO BU3HAUECHO, IIO Pid — 11 TIPeIMET
MarepianbHoro cBity (ct. 179 LUK Ykpaiun). EHepris He Moxe
PO3MIISAAATHCS SIK 3BHYAHHHUN TPEIMET MaTepiallbHOTO CBITY,
BOHA SIBJIIE COOOKO BJIACTHMBICTH Marepii, MPUUOMY Marepii,
SKIf HaJaHO TEBHUWH cTaH (Hampyra CTpyMy, TeMmIieparypa
BOJIM, Mapy TOIO). LI BIaCTUBICTh BHUSBISAETHCS B 3AaTHOCTI
BUPOOJISITH KOPUCHY POOOTY, 3a0e31euyBaT BUKOHAHHS PI3HUX
TEXHOJIOTIYHHX OIepalliif, CTBOPIOBATH HEOOXIHI YMOBH s
TPYIOBOI MisUTBHOCTI Ta BiJNOYMHKY Jitozed (OCBITIICHHS,
BEHTWJISLIIS, OTIaJIeHHS TOILO).

HeoOxinHO Tako 3BepHYTH yBary Ha pi3HUE Miaxia 3a-
KOHOJIABIIS /IO JOTOBOPIB, MOB’SI3aHUX i3 MOCTAYaHHAM TEIUIO-
BOIO Ta EJNEKTPUYHOI0 EHEPri€lo 4epe3 NPHETHAHY MEpPEKy,
i JI0 IHIIMX JOTOBOPIB, MOB’S3aHHMX 13 MOCTA4YaHHIM dYepe3
MpUEHAHY MEPEeKy ra3oM, HAQTOI Ta HAPTOMPOIYKTaMH Ta
IHIIUX TOBapiB. Y MepLIIOMYy BHUITAJKY, BPaXOBYIOUH, IO MOBa
Hjie po JIOTOBIp EHEPronoCTaYaHHs, OCKIJIbKH HOTo 00’ €KTOM
€ CNICKTPUYHA Ta TEIUIOBA CHEPril, 3aKOHOAABEIb IIepe0aurB
MOXJIMBICTD PETYIIOBaHHS 3a3HAYE€HOTO JIOTOBOPY IHIIMMH
3aKOHAMH Ta IPABOBHMH AaKTaMH, MAlOUM Ha yBasi, 110 B HUX
MOXXYTh MICTATBCSI TPaBHJIa, IO HAJIEKATh IO CreNUpiuHIX
0COOJIMBOCTEH TEIJIOBOT Ta €JIEKTPUYHOT eHeprii. Y apyromy
BUIIAJIKY, KOIU 3aKOHOAABEIb TOBOPHUTH IPO iHIII JOrOBOPH
Ha IIOCTauaHHs TOBApiB, sIKi HE € eHepri€ro, TOOTO MPo Ti, SIKi
00’€eIHy€ 3 TOTOBOPOM E€HEPTrONOCTAYaHHs JIUIIE Te, IO ITiJ
9ac X BUKOHAHHS TaKO)K BUKOPHCTOBY€ETHCS NPUEIHAHA Mepe-
’Ka, HOPMH ITIPO JIOTOBIp €HEprornocTadyaHHs 3aCTOCOBYIOTHCS,
SIKIIO 1HIIIE He BCTAHOBJIEHO 3aKOHOM, 1HITMMH MPAaBOBUMH aK-
TaMH 200 HE BUILUIMBAIOTH i3 CyTi 3000B’sI3aHHSI.

TakuM YHHOM, JIOTOBOPOM CHEPTrOMOCTAYaHHsS OXOILIIO-
IOTBCSL T1 TIPaBOBITHOCHHU, IKi CKIAaJalOThCs MiJ 9ac MOoCTa-
YaHHS CIIOKMBa4YaM €JICKTPUUHOI a0o TeroBoi eHeprii yepes
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MpUeHAHY Mepexy. [Ipu 1boMy, SKIIO 00’ €KTOM J0TOBOpPY €
€JIEKTPUYHA CHEePris, BiAIOB1IHI IPaBOBIAHOCUHU MOXKYTb pe-
ryaroBatucs, kpim L{uBiieHOTO KOZTEKCy YKpaiHu, IHIIUMH 3a-
KOHAMH Ta 1HIIMMH IPAaBOBUMH aKTaMH, a TAKOXK MPUHHATHMHI
BiJIMIOBIZTHO /IO HUX O0OOB’SI3KOBUMU IMPAaBUIIAMH, aJie TIIbKH B
YaCTHHI, HE BPETYIbOBaHIH LUBUIBHUM KOIEKCOM. Y BHIIAJI-
KaX, KOIM 00’€KTOM JIOrOBOPY €HEProloCTauyaHHS BHCTYIAE
TEIJIOBA CHEprisi, MpaBmia MpPO JOTOBip SHEPrornocTayaHHs,
o mictathest B 1{MBiTbHOMY KOJCKCI YKpaiHH, IMiUISArarTh
3aCTOCYBaHHIO TUIBKM B TOMY pasi, SIKIIO iHIIE HE BCTAHOB-
JICHO 3aKOHOM a00 IHIIMMH TPABOBHMH aKTaMH, IO peria-
MEHTYIOTh TIOCTAauaHHSI TEIUIOBOi €Heprii depe3 NpHEIHAHY
Mepexy. [1{o crocyeThest HIIMX TOTOBOPIB, MPEAMETOM SIKHX
€ TOCTauaHHs CIIOXKHBAYiB Yepe3 MPHUETHAHY MEPEKY Ta3oM,
HadTor0, HADTOMPOXYKTAMH W IHIIMMH TOBapaMH, TO BOHHU
He HaJleXaThb 10 AOTOBOpPIB eHepromnocradanHs. Koim x MoBa
W€ PO MOMKIIMBICTh 3aCTOCYBAHHS /IO BIATOBIIHUX JIOTOBOPIB
MOJIOXKEHb LUBUIBHOTO KOIEKCY MPO JOTOBIpP €HEepPronocra-
YaHHS 32 BIJICYyTHOCTI CIELiaJIbHOTO MPaBOBOTO PEryJIHOBaH-
HSl 3a3Ha4YEHMX JIOTOBOPIB, SIKILO 1HIIE HE BUILIMBAE 13 CYTi IX
3000B’513aHb, TO 1€ € JIMIIE TPHUHOMOM 3aKOHOJABYOI TEXHIKH
Ta HiSK HE BIUIMBA€E Ha KBai(iKallito 3a3HAYCHUX JIOTOBOPIB
SIK IOTOBOPY €HEProlnoCcTauyaHHs 4y HOro pi3HOBUIB [2, c. 36].

LmrocTparniero 10 cka3aHOTO MOXKE CITY>KHTH IIPABOBE Pery-
JIIOBaHHS MPABOBIAHOCHH, IOB’A3aHMX 13 MOCTa4aHHIM Ta3y
yepe3 npuenHaHy mepexy (mo tpyborposomax). e B 60-i
poku O.H. CazixoB, aneiror04n 10 NMPUXWIBHUKIB BUIUICHHS
CaMOCTIHHOTO JIOTOBOPY Ha IIOCTa4aHHS eJIeKTPUYHOI,
TEIUIOBOI €HEepril Ta razy uepes MpueHaHy MEepexKy, BiJ3HaUaB
MO/IIOHICTh YMOB JIOTOBOPY IOCTAaBKU Ta IOCTAYaHHS T'a3oM 1
BKa3yBaB, 10 KBaJiQikallisi JOroBOpy Ha IOCTa4aHHS ra3oM
MPOMUCIIOBHX HiIIPHEMCTB K JIOTOBOPY OCOOIMBOTO BHUIY, a
HE SIK JIOTOBOPY Pi3HOBHUJY JOTOBOPY MOCTaBKU CTBOPIOE IS
MPaKTUIIl eBHI TpyaHoi [7, ¢. 158].

IIpaBoBe peryaroBaHHs MPABOBITHOCHH, IO CKIAIal0ThCs
i1 gac 3a0e31eveH s CIIOKMBaYiB Ta30M, B OCTaHHI POKH BH-
XOJTUJIO 3 TOTO, 1110 3a3HAYCHI BIJIHOCHHU [TOBHHHI OTOCEPEIKO-
BYBaTHUCS JOIOBOPOM IIOCTABKU Ta3y, a HE JJOTOBOPOM E€HEPIo-
MOCTavYaHHS.

BBaxaeMo, 110 CHOTOIHI MOXKHa TOBOPUTH MPO €IMHY
CTPYKTYpY JOTOBIpHMX BIJIHOCHH i3 TOCTayaHHs €HEeprii.
BianoBigHO 10 OCHOBHHUX MPHHIUIIB (YHKI[IOHYBaHHS Ta
PO3BHUTKY ONTOBOTO PUHKY €JIEKTPUYHOI eHeprii (MOTYKHOCTI)
BCTaHOBJIIOIOTHCS MpaBUiIa HOro poOOTH, MOPSIOK PO3IOILTY
HaBaHTAXEHb MK T€HEPYIOUUMH TPHUCTPOSIMH, (HOPMYBAHHSI
PUHKOBOI IIIHU Ha EJICKTPUYHY EHEPril0 3riHO 3 yMOBAaMHU
BinoBigHOTO Aoroopy [8, c. 122]. Ilix onTOBUM pHHKOM
€JIeKTPUYHOT eHepril (TIOTYKHOCTI) po3yMieThest chepa KyIiBii-
MPOJIAKY EJIEKTPUYHOI eHeprii (IMOTY)KHOCTI), 31ilCHIOBAHOT
foro cy0’ektaMu B Mexkax CIUHOI €HEPreTHM4YHOI CHCTEMHU
VYkpainu. JIo yuciaa cy0’eKTiB ONTOBOIO PHHKY CJICKTPUYHOT
eneprii (noryxHnocri) Hanexxutb A1 HEK «Ykpenepro», JIT
«EHepropuHok», eNeKTpPOCTaHIlii, eHepromnepenaBaibHi i
EHeprornocTavyaibHi Opraxizarii.

OjHaK J1aeko He BCi JIOTOBOPH, SIKI YKJIQJal0ThCs 3a y4da-
CTIO Cy0’€KTIB ONTOBOIO PHHKY €JIEKTPUYHOI €Heprii, Mo-
XKyTb OyTH BU3HaHI JJOTOBOPaMH €HEprornocradyanHs abo Horo
pisHOBHIaMu. TakuMH € JIUIIE JOTOBOPH, SIKi YKIaJalOThCs
€HEepronocTadyaJbHUMU OpraHizalisMu 3i coxusadamu (abo-
HeHtamn). 1o cTocyeTbest OTOBOPIB, SIKi YKIaAAIOTHCS MK
IHIIUMHU CyO’€KTaMH OINTOBOTO PUHKY EJEKTPUYHOI eHeprii,
TO BOHH MMOBHHHI PETYIIOBATHCS CAMOCTIHHO, Y TOMY YHCII i
nocraHoBamu KabGinety MinictpiB Ykpaiuu Ta HamionaabHOT
KOMICIT pery/iroBaHHs €JIeKTPOCHEPTeTUKH YKpaTHH.
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JloroBip eHepromnocTadaHHs HAJIEKUTb IO YHCIA LIAPO-
KO PO3IMOBCIO/DKEHUX 3a CYO’€KTHUM CKJIaJIOM, OCKIJIBKH BCI
(hi3nyHI Ta POPUIXUYHI 0COOM B CyYaCHOMY CBITI MPAKTUIHO
HE MOXYTh OOXOmUTHCS O€3 CIIOKMBAaHHS EJICKTPUYHOI Ta
TeIIoBOi eHeprii. BinHocuHu, NOB’sA3aHi 3 €HEProCIOXKHBaH-
HSIM, OIIOCEPEIKOBYIOTHCS JOTOBOPOM €HEProIOCTauyaHHs!.

BucHoBku. TakuM YHMHOM, JIOTOBIp €HEPTOMOCTAYaHHSI CITi]T
BU3HATH CAMOCTIHHIM, 0COOIMBHUM BHJIOM JIOTOBOPY B CHCTEMI
JOTOBOPIB. JIOrOBip €HEpPrornocTayaHHs yHACHiOK HasBHOCTI
HU3KH OCOOJMBOCTEH TIOBMHEH 3HAWTH BiJOOpaKeHHS B
OKPEMHUX CTaTTSAX LMBINBHOrO Kozpekcy. Hi noroip KymiBii-
MIPOJaXy, Hi JIOTOBIp MOCTaBKH HE MPHU3HAYEHI ISl PEryiio-
BaHHS BIJIHOCHH, ITOB’SI3aHUX 13 peanizauieto (mpuadaHHIM)
eNIEKTPUYHOI Ta TemioBoi eHeprii. OOIPYHTOBYEThCS Iie
THUM, IO JOTOBIp EHEPronOCTa4YaHHS BiIPI3HAETHCS TaKH-
MH ICTOTHHMH OCOOJIMBOCTSIMH, SIKIi B CYKYIHOCTI CTBOPIO-
I0Th SIKICHY BiZIMIHHICTH HOro W BiJ MMOCTaBKH, 1 BiJl KyIiBIi-
MPOJIAXKY, 1 BIJI yCIX IHIIHUX JJOTOBOPIB.
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KJIACH®IKAIIS OBJITAIIN Y IUBLJILHOMY ITPABI YKPATHI

Mapuna MIHIAPBOBA,
3n00yBa4 Kadenpu HUBLIEHOTO 1paBa No 2
HatioHanbHOTO I0pUANYHOTO YHIBEpCHTETY iMeHi SIpociaBa Mynporo

SUMMARY

It’s researched the criterion for classification bonds as an object of civil legal relationships and as a kind of securities. The
author analyzes consequences of an effect of non-documentary form on commercial circulation of registered and bearer bonds.
The discipline and securement functions of bonds civil circulation terms are defined and term bonds are divided on certain types.
It’s considered the differences between interest, discount and target bonds. Bonds with fixed interest and bonds with indexed
interest as kinds of bonds are analyzed. The author proposes to divide bonds on the basis of repayment criterion on bonds with
one-time complete complex repayment, bonds with partial complete complex repayment and bonds with mixed repayment.

Key words: securities, bonds, classification, kinds of bonds.

AHOTALIS
JocmipkytoTecs kputepii kiracudikanii oomirariif sk 00’ €kTiB NUBITBHUX IIPABOBIIHOCHH Ta IIHHUX ManepiB. AHAII3YIOThCS
HACIIIJIKK BIUIMBY O€3I0KyMEHTapHOT (pOpMH Ha LMBUIBHUI 00OpPOT IMEHHHMX Ta Ha Mpej]’ sBHUKA oOmiraiiid. Po3kpuBaroThes
JUCLUIUTIHYIoUA Ta 3a0e3nedyBaibHa (GyHKLII CTPOKIB IUBIABHOIO 000POTY OOMiraiiif, a TakoX MPOBOAUTHCS PO3MEXKYBAHHS
CTPOKOBHX O0JTiTaIliii Ha OKpeMi BUIU. PO3IIISIar0ThCs BIAMIHHOCTI MK BiJICOTKOBUMH, AUCKOHTHUMH Ta LIJIbOBUMH OOJIraIisiMu.
AHanizyroTbest oomiranii 3 (piKCOBaHOK BiJICOTKOBOIO CTAaBKOIO Ta BiJICOTKOBI 1HJEKCOBaHI 0OJiraiii Sk pisHOBUIM BiJICOTKOBHX
obmiramniid. [TponoHyeThCst PO3MEKOBYBATH OOJIITaIlil 38 ClIOCOOOM MOTAICHHS Ha OOJIrallii 3 MOBHUM OJHOPA30BHM KOMILJICK-

CHHM IIOTAIIeHHsIM, O0JIiraiii i3 9aCTKOBUM KOMIUIEKCHUM ITOTAIICHHIM Ta 00Jirallii 31 3MIiIlIaHHUM IOTAIlICHHSM.
KutrouoBi ciioBa: ninni nanepu, obiiranii, kinacugikaris, Buam oosirariii.

HOCTaHOBKa npodiaemu. O6miramii 3aiiMaioTs 0co0H-
BE MiCIle Y BITYM3HSHIA cHcTeMi 00’€KTiB IMBUTBHUX
MPABOBIJIHOCHH Ta B CHUCTEMi I[IHHMX MarepiB, ayKe BUCTY-
MMalTh HE Juilne 00’€KTOM, SKHMH 37aTe€H 3a0BOJILHUTH II€BHI
IHTEpeCH YYacHHKIB IMBIIHHOTO 00OpOTY, a i MOBHOIIHHIM
(biHAHCOBUM IHCTPYMEHTOM. Y CydYacHHX yMOBax oOmirari €
Croco0OM 3aTydeHHs KOIUTIB AK y MisUIbHICTb OKPEMHUX IOpH-
JIMYHUX 0CI0, TaK 1 10 Iep>KaBHOTO OrODKeTy Yipainu. 30kpema,
SIK TIOKA3y€ MPAKTHKa, OONIITraIisiMi 0(OPMITFOIOTHCS BIIIHOCHHU
30BHIIIHBOI TO3UKU YKpaiHU 3 IHIIUMU AepxkaBamu. KpiM toro,
Hapasi BUKOPHCTaHHS oOiramiii He oOMeXyeThcs nviie che-
POIO TPOILIOBUX IMO3MK. [TOHMIMPEHUM Yy BITYM3HSHINA MPaBOBIid
CHCTEMI € MEXaHI3M 3alyueHHS IHBECTHIIIH y NisSUIbHICTh OKpe-
MUX IOPHIMYHHX 0Ci0 y chepi )KUTIOBOTO OyNiBHUIITBA IIIIXOM
NpUI0aHHs IHBECTOPAMH IITLOBUX OOJMIraIfii.

ITpu ubomMy pPO3KPUTTS mpupoau oliiramiil sk 00’exra
[UBUIPHUX IPAaBOBIIHOCHH € HEMOXJIMBUM Oe3 TpOBEIeH-
Hs 1X Kinacudikariii, sika JEMOHCTPYE BCI BIIACTHBOCTI Ta
PI3HOMAHITTS BiJNOBITHUX 00 €KTiB NIpaBoBigHOCHH. OmHAK
BITUM3HSIHA IOPUINYHA JIITepaTypa HECIPaBeNTUBO 3aIUIINIIA
I1e MUTaHHS 11032 yBarolo.

[MuTaHHIO TMBIIEHOTO 000POTY OOMIrariii MPUCBATHIN
mparli Taki BITYM3HsHI Ta 3apyOikHi BUeHi, sk M.M. Arapkos,
K.M. AwmbapuymsiH, C.C. AnekceeB, B.A. benos, T.B. bo0-
ko, T.B. boxgnap, M.I. Bparincekuii, A.M. Icaes, M.®. Ka-
3anies, [.C. Kanzapaposa, H.C. Ky3uenona, II1. Kyxapesa,
C.B. JIstnin, H.I. Maiinanuk, P.A. Maiinanuk, C.O. [TorpiGHuit,
O.B. Posron, B.M. Cnoma, 1.B. Cnacuto-®areepa, O.0. de-
nopumins, €.C. ®iminenko, B.II. Suumen, 1.B. Spemora,
B.JI. SIporpkuii Ta iHII.

MeTo10 cTaTTi € IPOBEACHHS MPABOBOTO aHAJI3Y MiJICTaB
kiaacudikanii obmiramiii SK pi3HOBHIY IIHHUX ManepiB Ta
3IiICHEHHsI aHaITi3y X BH/IIB.

Buknag ocHoBHOoro marepiamy. IpymyBanHs Ta
KkiIacudikamiss obmiraniii Mae sK HayKOBY, TaK i NMPAaKTHYHY

MARTIE 2015

LIHHICTB, aJDKE X BiJIHECEHHS JI0 IIEBHOTO TUITY MOXKe 00yMOB-
JIFOBaTH O0COOJIMBOCTI eMicil i BU3HAYATH OKpeMi crienudivHi
yMOBHU IMBiNbHOrO 00iry. Kpim Toro, 3 HaykoBoi TOUKU 30py
BUSIBJICHI B TMpOIECi IPyMyBaHHS OCOOJMBOCTI oOmiramii
CTBOPIOIOTH HAayKOBUH Oasuc miast GpopMyBaHHS NPUITYILEHb,
110 € NEePelyMOBOIO JUIl OTPUMAHHS SIKICHO HOBHMX Ta HayKo-
BO OOIPYHTOBAHUX 3HaHb MPO LUBUILHUI 000POT 3a3HAYECHHX
00’€KTIB IPABOBITHOCHH.

Bapro 3a3HauMTH, 10 MONOXKEHHS L[MBLILHOIO KOAEKCY
Vipainn (manmi — K VYkpaiuu) He Oar0Th 3MOTY BH3HAYUTH
KpuTepii Kinacudikaiii ooirarii s iHHUX Marnepis, MPOBOS-
YU JINIIE BUIOBI pO3MEKyBaHHS OCTaHHIX Ha NailoBi, 60prosi,
moxijaHi Ta ToBapoposmnopsiadi [1, ct. 195]. Ipu 1pomy, KO
nopiBHATH BianosinHe nojoxeHHs LIK Ykpainu 31 crarrero 3
3akoHy Ykpainu «IIpo uinHi namepu Ta ¢GOHIOBUII PUHOKY,
MO)KHa TIO0QYHUTH, IO TOJOXKEHHS 3aKOHY [ONOBHIOIOTH
HaBEJICH] TPYIHU LIHHKUX MarepiB IIe JIBOMAa BUJAMHU: 1MTOTEYHI
(mynkr 3 crarti 3) Ta npuBaruzauiiHi (myHKT 4 crarti 3)
[2, cr. 3]. Kpim Toro, y IiJIOMYy TOJIOKCHHSI 3a3HAUCHOrO 3a-
KOHY TPOBOJSITH OUIBII pPO3rajyeHy Kiacuikaii sk
IIHHUX TIalepiB 3arajoM, HANPHKIAA, IOAUIIOYM iX Ha
eMICiifHI Ta HeeMICiiiHi, JOKyMeHTapHi Ta 0e310KyMEHTAapHI,
iMEHHI, OpJIepHI Ta Ha Npeja sBHUKA, Tak 1 oOmiraiii 30Kpe-
Ma. Binnosinsi nonoxenss 3akony Ykpainu «IIpo minzi ma-
nepu Ta (POHIOBUI PHHOK» € PE3YJIBTaTOM BIKOBOTO PO3BUTKY
PHUHKIB I[IHHUX TManepiB, y3arajJbHEHHS BIAMOBIIHOT MPAKTHKU
Ta i HayKOBOT'O aHAJIi3Yy.

BonHovyac mpakTHYHA OpPI€HTOBAHICTH OYyAb-SIKOTO HOP-
MAaTHBHO-IIPABOBOTO aKTa, y TOMY YHCII HaBEICHOTO 3aKOHY,
CTaBHUTH JI0 HHOTO BUMOTHY YiTKOCTI Ta JIAKOHIYHOCTI, 110 Ma€e
3a0e3MeYnTH HOro OJHO3HAYHE 3aCTOCYBAHHS BiIIOBIIHHUMHU
cy0’ekTaMM 3aIiisl JOCSTHEHHS METH IIPAaBOBOTO DETYIIO-
BaHHA. Y 3B’S3KY 13 UM, HE3Ba)KalOUM HA, SIK MU 3a3HAUYMIIM,
posranyxeHy kiacudikaimio oOiramii, Mo MPOMOHYETHCS
3akoHoMm Ykpainu «IIpo 1iHHI nanepu Ta GOHIAOBUI PHHOKY,
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BOHA, OJTHAK, YCTyIae 3a 00CsAraMy MpPOTO3UILisIM, SIKI 3HAMIII-
JIM BUCBITJICHHSI B IPABOBiii JOKTPHHI. BpaxoByioun HaBeIeHE,
BBA)XAEMO, 10 HaHOLIbIIE MOBHUHN Ta e)eKTHBHHUN pPO3IIISI
BUJIIB 00JIiraiiii y Mexax ix kiacudikaiiid MoxkHa 3a0e3rneqn-
TH JIUIIE PYXAIOYKCh Bijl 3arajJbHAX KPUTEPIiB 10 0COOIMBHX,
IpoTe 3 ypaxyBaHHSIM HOPMATHBHHUX MOJIOKEHb 3aKOHOIAB-
ctBa. lle HagacTh MOXKIMBICTB, 3 OTHOrO OOKY, pO3INISIHYTH
obmirauii 3 Touku 30py iX cHemudiyHUX BIACTUBOCTEH, 110
ICHYIOTh Y IMBIJIBHOMY OOOpPOTIi, OJIHAK Ha SKUX TOJIOKEHHS
3aKOHOJIaBCTBA HE KOHLIEHTPYIOTH CBOIO YBary, a 3 iHILIOTO —
BU3HAYUTH IX XapaKTEpHI pUCH, AKi 3HAHIIIM BitoOpakeHHs B
MTOJIOXKEHHSIX 3aKOHO/IABCTBA.

IIpononyemo mnovatu kiacu@ikaiiro 3 KpUTepiiB, 10 €
CHUIBHUMH JJIs1 OUTBLIOCTI IIHHUX HarepiB Ta 0a30BUMHU IS
X po3mexxyBaHHs: popma dikcallii Ta xapakmep npezenmayii.
OxpeclnieHe € TO0CUTh MOIIMPEHUMH Y 3B SI3Ky 13 UMM JIeTajb-
HUI X pO3IISA]] € MAJIONPOAYKTUBHHUM, & TOMY CJIiJ] OKPECITUTH
JIMIIIE HAWO1TBIIT BU3HAYAIbHI 0COOIIMBOCTI HABEICHOTO MOILITY.

3a mepuuM KpUTEpieEM yci LiHHI Mamnep, y TOMY YHCII
o0uirauii, NOAIISAI0TECA Ha JOKYMEHTAPHI Ta 0€310KyMEHTApHI.
JlokyMeHTapHi IiHHI TIalepu BTUTIOIOThCS B MarepiajbHOMY
HOCIT, IKUM (DaKTHYHO € MarepoBUil JOKYMEHT, IO MICTHTh
BU3HAYCHI TOJOXKCHHSIMU  HOPMATHBHO-TIPABOBHX  aKTiB
PEKBI3UTH, SIKI JI03BOJISIFOTH  ifeHTH(IKyBaTH HoOro sk
BIJIMIOBIZIHUH JOKYMEHT. Y CBOKO 4epry Oe3J0KyMEHTapHUMHU
LiHHUMM TallepaMM BUCTYNAIOTh Pi3HOTO poxy OOMIKOBI Ta
peecTpalliiiHi 3armucu B CUCTEMax OOJIKY BIIACHHKIB IIHHUX
nanepax. Takuii 00k MOke OyTH SIK €JICKTPOHHUM, TaK i Be-
CTHCSI Ha TamepoBHX Hocisx. He3Baxaiouum Ha MOXIIUBICTH
BiJ10OpakeHHsI peKBI3UTIB 00Oiraiii Ta BiAmoBiiHOT iHpopMarrii
PO Hel Ha ManepoBHUX JOKYMEHTax 3a 0e310KyMeHTapHOT Gop-
MU oOuiraniii, Taki JOKYMEHTH € JIMIIE HiITBEPPKCHHAM [IpaB
Ha O0JIiraIfiro Ta 3a HEk, OJHAK HE € [[IHHUM IallePOM.

Bapto 3a3Ha4nTH, 1110 BITYN3HSIHE 3aKOHOJJABCTBO B YaCTHHI
Ipyriit crarri 7 3akony Ykpainu «IIpo ninni nanepu ta ¢on-
JOBUH PUHOK» 0Oe3aJbTepHATUBHO BCTAHOBHJIO, IO OOmiramii
MOXYTh ICHYBaTH BHKIIFOUHO B O€370KyMEHTapHii Qopmi
[2, cr. 7], uyum (QakTUUHO 3amOYATKOBAHO MPOIEC
Jemarepianizaiii I[iHHAX ManepiB 3a3HadeHol rpynu. [lpum
LbOMY HaBEICHUH MiJXiA € AOCUTh MPOTPECHUBHUM, aIKEC HE
MICTHTh BHKIIIOYEHb JI0 JKOIHUX BHJIB oOmiramiii. BonHowac
y TPaKTUI 1HIHX KpaiH 9acTO BUKOPHCTOBYETHCS Tapajeib-
He iCHyBaHHS JIBOX (opM obuirariii. 3okpeMa, ab3aom apy-
MM 4YacTUHH TpeThoi crarTi 2 3akoHy Pecny6mixu Binopychk
«O neHHbIX Oymarax u (OHIOBBIX OMp)kax» BH3HAYECHO, IO
LIHHI Manepu MOKYTh BUITYCKaTUCS Y BUIVISII PO3APYKOBAHUX
Ha ranepi OaHKiB a0o 3amuciB Ha paxyHkax [3, ct. 2]. V HaBe-
JICHOMY TIOJIOKCHHI HAEThCS PO TaKi LiHHI anepy, K aKiii Ta
oOuiraiii, mpo 110 3a3Ha4eHO B IpeaMOyIIi 10 3akoHy. BogHouac
myHKToM 5 noctanoBu Panu Minictpis PecnyOniku binopych
«O BbIyCKe OONHTAIMi TOCYIAPCTBEHHOTO BBIMTPBIIIHO-
ro BaJIIOTHOTO 3aiiMa PecryOnuku benapych» Big 21 %OBTHs
1999 poxy Ne 1627 BcraHoBieHO, 110 OOdiraimii JepxaBHOT
BUTPAIIHOI BAJIOTHOI TIO3UKH € Jep)KaBHUMH I[IHHUMH I1arie-
pamu Ha mpen’sIBHHUKA, SIKi ICHYIOTh y JIOKYMEHTapHIH Gopmi
[4, n. 5], mo cBimuuTh mpo Kiacu}iKaUiiHUKA MiIXiT HOp-
MOTBOpIISL /10 00iry oOujiraiiii y 4YacTHHI BH3HAueHHS iX
JIOKYMEHTApHOCTI Ta HAyKOBOT OOIPYHTOBaHOCTI KOHIICTITYaJ b~
HOTO0 IOJTy 00Miraniii Ha JOKyMEHTapHi Ta 6e3J0KyMEeHTapHi.

o crocyersecst xapaxmepy npezenmayii K TiACTaBH
knacuikanii - obmiramii, TO 3a MM KPUTEPisIM BOHHU
MOJIUISAIOTHCS. HAa IMEHHI Ta Ha Inpej sBHUKA. YacTHHOIO ChO-
Moo crarti 7 3akony Ykpainu «IIpo miHHi manepu ta (oH-
JIOBUH PUHOK» BU3HAYCHO, IO EMITEHT MOXKE pPO3MIllyBaTh

84

iMeHHI oOuiranii Ta obmniranii Ha npen’ siBHUKA [2, cT. 7]. I3 11p0-
TO TIPUBOAY CIIiJI 3a3HAUUTH, 110 BITYM3HSIHA CHCTEMa OONIKY
LIHHKX TarepiB, sKi iCHYIOTh y 0€3/I0KyMEHTapHi# Gopmi, Ha
paxyHKax y JEeMO3UTapHHUX YCTAaHOBaX (PAaKTHIHO CTHPAE MEXI
MDK IMEHHUMH oOmiramisMu i oOmiramisiMu Ha npej sSIBHHKA,
aJKe «IPUB’s3Kay OOJITaIlii 10 paxyHKa BIaCHUKA (GaKTHUIHO
«TIOB’S13y€» TaKWil I[IHHUH mamip 3 0co00k, sIKa HUM BOJIOJIE,
aHAJIOTIYHO 3aIicaM Ha TaKOMY Marnepi, sSIKKid OyB KIIACHUM JIs
o3Ha4YeHHs Tepexony. HaBeneHe pakTHUHO BUKITIOUAE PH3UKA
MO>KJIMBOCTI BOJIOJIHHS ITAariepoM HOTro HEBIACHUKOM 3a]UIsl OT-
pUMaHHS BUKOHAHHS Bijl eMiTeHTa. B acnekri sk Ge3anbrepHa-
THUBHOTO BiJTHECCHHs O0irarlii 10 0e310KyMEHTAPHHUX HIHHUX
marepiB  po3MEKyBaHHS X Ha IMEHHI Ta Ha Mpe]’ sBHUKA
BUIIISIIAE IIOHAMMEHIIIe HETOCITiIOBHO.

Kpurepiem mis knacudikarii obuiramiit Moxxe OyTH cmpok
npeo ’senents oonieayii 00 UKOHAHHS. 3a TIUM KPUTEPIEM yci
oOmiranii MOXHA HOAUIMTH HA JB1 BEIMKI IPyNU: CTPOKOBI
Ta Oe3cTpokoBi. HaBeaeHuil NOIUT € TOCHTh YMOBHUM, aJiKe
y BITUYU3HSHOMY IMBUIBHOMY OOOpOTI MOXYTh TiepeOyBaru
JMLIe CTPOKOBOI 00Miranii, OCKUIbKY 11€ BUIUIUBAE 3 BU3HAUCH-
Hs1 obuiraitii, 3adikcoBanoro B crarti 7 3akony Ykpaiuu «IIpo
LiHHI narnepu Ta GOHIOBHI PUHOKY, & TAKOXK 13 TEXHIYHUX BH-
MOT, 5IKi BUCYBAIOThCS /10 (POPMYBaHHs JIOKYMEHTIB Y TIpOLIe/Iypi
emicii oOmiraiiiii, 30KpeMa BiJIOMOCTEH, 110 BiJI0OpaKaroThCs B
m100anbHOMY cepTudikari.

CTpoKOBICTb sIK O3HaKa oOmirauii B acmekri ii Oe3no-
KyMEHTapHOTO OOJKy, Ha Hamle IepPeKOHAHHS, BHUKOHYE
JUCLHUILTIHYOUY i 3a0e3neuyBaibHy QyHKIIT. Juciumiinyoda
(yHKILIA DOJATaE B TOMY, L0 €MITEHT, BUITyCKatouu oOmiramnii,
MMOBMHEH MaTH TICBHMW TIJIaH il I0J0 TpOIICH, sKi BiH
3aTydae HUIIXOM IX MPOIaKy, alpKe MOJIOKEHHS 3aKOHOIAB-
CTBa BCTAHOBIIOIOTh HU3KY OOMEXKEHb Y BUKOPHCTAHHI TAKHX
KOIITIiB, a TOMY (PaKTHYHO X 3aJIydeHHs Ma€ [UIbOBUH Xapak-
tep. KpiMm Toro, 3a3HadeHHs iH(opMmalii mpo METy BHITyCKY
oOuiraniii € 000B’3KOBUM eJleMeHTOM 1X emicii. Hampukmnan,
BiNOBiAHO 110 [ToJIOKEHHS MPO MOPSIOK 3/IHCHEHHS eMicii
oOuiramii mianpueMcTB, 00Jiramii Mi»kHapoAHUX (PIHAHCOBHX
opraizauifi Ta ix 00iry, 3aTBEpIXKECHOrO  pIIICHHAM
HarionaneHoi koMicii 3 MiHHUX TarepiB Ta (OHIOBOTO pUH-
Ky Big 27 rtpyaus 2013 poky Ne 2998, 3apeectpoBaHOro
B MinicrepcTsi toctunii Ykpainu 28 ciuns 2014 poky 3a
Ne 171/24948, naBenena iHdgopmaiiist B 000B’13KOBOMY MOPSi-
Ky BiJJOOpaka€ThCs B pIlICHHI €MITEHTa Mpo MyOnivHe/ipu-
BaTHE pO3MillleHHs oOJiramiii Ta mpocnekTi emicii oOuiramii
MiNPUEMCTBA, MIOJ0 SIKKX MPUAHATO PIIICHHS MPo myOsiuHe/
npuBatHe po3mimieHHs (momatku 7 —8) [5]. Kpim Toro,
CTPOKOBICTh JUCHMIUTIHYE ¥ BiacHUKa oOIiraumid, Hajaouu
OMY TIeBHHH TEpiof IJIsl OTPUMAaHHS 33 0BOJICHHS 3a HElO.

o cTocyeThbes 3a0e3nedyBaibHOT (DYHKIIIT, TO CTPOKOBICTh
obniranii € 16aIMBUM CTaBIEHHSIM JEPKaBU 10 Cy0’ €KTa, SIKUI
3IICHIOE eMiCit0 00ITIralliif, aJke PaKTHUHO CTPOK IPE IBICHHS
oOuirartii 10 BUKOHaHHS € MEXaHI3MOM, SIKMI MOXKE yOe3IeunTH
TaKoro cy0’exra BiJ HeOakaHOI HEIIaTOCIIPOMOXKHOCTI U BiJ
JOBEIEHHS /10 Hel HemoOpOCOBICHUMH y4YacHUKaMH (hOHIOBO-
rO pHHKY. 30KpeMa, CKYMOBYUH oOiraiii mianpueMcrsa Ha
(OHIIOBOMY PUHKY, 1X BIACHHK OTPHMYE IHCTPYMEHT BILUIUBY
Ha eMiTeHTa y hopMi Oopry, a SIKIo o0iraiis He OOMEKY€EThCS
CTPOKOM IIOTallleHHs, TO TaKUH BIACHUK MOXKE B IEBHUH MO-
MEHT BHMAaraTd TMOTAlIeHHs 3a BCiMa HAsSBHUMH B HBHOTO
obmirarismMu. SIKIIO Taka BUMOra Oyle BUCYHYTa B HECIPHST-
JMBHUH 13 (JIHAHCOBOI TOYKH 30pYy Yac /sl EMITEHTA, TO 1€ MOXKe
MIPU3BECTH J10 HOro GaHKpPYTCTBA.

Kpim toro, Buryck 6€3cTpOKOBHX 00iraiii 3 ypaxyBaHHIM
BCTAHOBJICHMX OOMEXCHb CTOCOBHO BapTOCTi BCIX BHITYyCKIB
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MOXE OOMEKUTH MOMKIJIMBOCTI EMITCHTa B 3aJly4CHHI JI0JIaTKO-
BUX KOIUTIB 1 3MyIIIyBaTy HOTro 301/1bI1yBaTH CTaTy THUH KaIliTan
(s1xmo obiranii € KOPIOpaTHBHUMH) 33 UTs 3ATyYSHHS B OIle-
paruBHUIA 00Ir OLIBIIOT KiJIBKOCTI KOWITIB, IO 0€3 CyMHIBY
YIOBUIBHIOE JIMHAMIKy OOOpOTY KOLITIB MDK €MITEHTOM Ta
IHIIUMH y9acHHKaM PHHKY. TOOTO SIKIIO CYKYIHHUH BHITYCK
oOumiramnii MmiJIpUEMCTBA, 1110 MOXYTh OJHOYACHO nepe6yBa-
TH B 000pOTI, 06Me>l<y€TLC$I MIEBHOIO CYMOIO, TO B TAKOMY pasi
IIEPEBUIIECHHS LLOTO JIIMITY» € HEMOXKIIMBAM i II¢ 3MyCHTb
eMiTeHTa 30UIbIIyBaTH CTaTYTHUI KamiTald Ui JTOAATKOBOTO
BUITyCKy oOJiiraniif abo 4ekaTu, HOKU BIIaCHUKYU OOJIiraniii, mo
nepeOyBaloTh B 00Iry, 3BEPHYTHCS 3a IX MOTAIICHHSIM abo XK
BHUKOPHCTAIOTh 1HIII IHCTPYMEHTH 3ajy4eHHs Karmitaiy. Bpa-
XOBYIOUHM HaBe/ICHE, CTPOKOBICTH IMOTAIICHHS 00iramii Ha i
BIJICYTHOCTI YITKHX HOPMATHBIB JI0 MaKCHMAalbHOTO CTPOKY
[OYATKy TAKOTO MOTalieHHs (CTPOKY ICHYBaHHS BIJIHOCHH MiXK
BJIACHUKOM oOumiraii Ta ii emiTeHTOM) 3a0€3neuye popMmyBaH-
HSl eMITEHTOM (DIHAHCOBOTO IUIAHY Ta HaJae HOMY OIAATKOBI
3a0e3rnevyBalibHI MEXaHI3MH ITij] Yac 3A1HMCHEHHS JisJIbHOCTI.

'V cBOIO Hyepry, 3a 4acoMm MoramieHHst CTpOKOBi o0irarii Mo-
JKYTh OyTH MOAIIJICHI HA OKPEMI ITiIBU/IH. [3 IIbOTO MPUBOLY CJTiJT
3a3HAYMTH, 1110 OJIOKeHHs 3akoHy Ykpainu «IIpo 1iHHI nanepu
Ta (OHIOBUM PUHOK» y LIIOMY KIacU(iKyIOTh Taki oOiramii,
OJTHAK HE IIOJI0 BCiX 1X BHIIB. 30kpema, obmiramii ®oHmy ra-
paHTyBaHHS BKJaiB (Pi3MYHMX 0cCi0 Ta aepkaBHI oOumirarii
VkpaiHu NOIUISIOTHCS MOJOKESHHSIMHU 3a3HAYCHOTO 3aKOHY Ha
KOPOTKOCTPOKOBI (IO OIHOTO POKY), CEPEIHBOCTPOKOBI (Bif
OJTHOT'O JIO IT’SITU POKIB) Ta JIOBrOCTPOKOBI (ITOHA/ 11’ ITh POKIB)
(crarti 8-2 ta 10) [2]. BoxHowac, sik MM 3a3HA4WIIN, HaBEAE-
HUH TTOJIIJT BUKOPUCTOBYETHCS JINILE MIOJ0 OKPECICHNX BHIIB
oOmiranid. OnHaK HOro YMOBHICTh HE CTBOPIOE IEPEIIKOJ
JUIS TOTO, 1100 BiMNOBigHA Ki1acudikalis Oyina 3acTOCOBaHa B
MPAKTUYHIN ISUTBHOCTI IS iHIIMX BHUIB OOJirarmii.

B acriekti HaBeneHOro 3Beprae Ha cebe yBary Ta oOcra-
BHHA, L0 TONOXKCeHHs 3akoHy Ykpainn «IIpo uinni nanepu
Ta (QOHIOBHI PHHOK», X0Ya i KJIACH(DIKYIOTH OKpeMi BHAN
obmiramii 3a CTPOKOM, BCTaHOBIIOIOTH JUIS JJOBIOCTPOKO-
BUX oOmiramid nume MiHIManbHUNA (BUXIAHUH) TepMiH iX
LUBLIBHOTO 00Iry, 3a3Ha4arouu, 110 BiH Ma€e OyTH BiJ ITSTH
pokiB. Ilpy 1BOMYy MaKCHMaJbHOTO TEPMIHY IOYATKy IIO-
ramieHHs oOmiranii aHi MOJIOXKEHHS 3a3HAuY€HOIo 3aKOHY, aH1
I1132aKOHHAX HOPMAaTHBHO-TIPABOBHX aKTiB HE BCTAHOBIIOIOTb.
V rtakomy Kitoui (aKTHYHO CTHPAETHCS MEXKa MK CTPOKO-
BUMH Ta 0€3CTPOKOBUMH OOJIramisMu, aJke BCTaHOBJICHHS
TPHUBAJIOTO BiATEPMIHOBAHOTO MOMEHTY MOYATKy MOTaIICHHS
oOmiraniid (haKTHYHO MPUPIBHIOETHCS JI0 iX 0E3CTPOKOBOCTI.
He 3Bakatoun Ha Te, 1110 i iHBeCTOpH (BIacHUKH oOmiramiii), i
EMITCHTH 3alliKaBJICHI B KOPOTKOCTPOKOBOMY 00iry oOmirartiid,
aJKe TOJli IHBECTOP CKOpillle OTPUMYE BUHATOPOY, @ EMITCHT
CIIAYy€ MEHIII BiZICOTKH, MOJOXKEHHS BITYU3HIHOTO 3aKOHO-
JIABCTBA TIepea0avarOTh MOXIIUBICTH BHUITYCKYy oOOJiraiiii Ha
TPHUBAJI CTPOKH.

[MigBomssun Mexy mix  kiacugikamiero oOmiramiii 3a
KPHTEPIEM CTPOKY iX MOTAIICHHS, CIIiJl TAKOK 3BEPHYTH yBary
Ha Te, 110 BCi CTPOKOBI 00iraiiii MOKyTh OyTH NOJIIJICHI Ha Ti,
110 HependadaroTh JOCTPOKOBE MOrALIeHHs, Ta Ti, CTPOK Iora-
HICHHS SKUX € (D IKCOBAHHUM, 1[0 BUKITIOYa€ MOXKITUBICTB IOCTPO-
KOBOTO TpeJ1’ IBIICHHS 00JIirarii 10 BAKOHaHHS. BimoBiaHo 10
JaCTUHU YeTBEPTOI cTaTTi 7 3akoHy Ykpainu «IIpo niHHi namne-
pu Ta HOHTOBHN PHHOKY» 1€ MUTAHHS BUPIIIYETHCS EMITEHTOM
1 BiZloOpakaeThesl B POCIIEKTI eMicii obmiranii [2, ct. 7]. Bus-
HayaJbHUM € Te, 110 MiJ Yac po3MilleHHs oOmiramiil mopsmok
iX JOCTPOKOBOTO IOTAIICHHS, a TAKOX MOPSIAOK BU3HAYCHHS
BapTOCTI TAKKX OOJITaIliil 1 CyM, IO MiJUIAraroTh J0 CIIATH 1X
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BJIACHUKAM, TaKO)X BU3HAYAIOThCS MIPOCIIEKTOM eMmicii. Bpaxo-
BYIOUH 3a3HA4€HE, eMITCHT MOXKE BU3HAYUTH, XTO CaMe MOXKeE
IHII[FOBATH JOCTPOKOBE TMOTAIlICHHs oOmiraiiid, MiHIMalbHI
CTpPOKM 00iry oOmiramiid, 31 CIUIMBOM SIKAX BiJIOBIIHUN
Cy0’€KT MOXe 1HIIII0BAaTH BIIOBiIHY IPOLIEAYPY, @ TAKOK MO-
PSLIOK IPOBE/ICHHST PO3PaXyHKIB.

[Tpomopxyroun aHai3 MiX0/iB 10 Knacmbixauﬁ oOuiraii,
CIiJ1 3a3HAYHMTH, LI10 O/IHMM i3 KPUTEPIiB o1inty oGuiraxiii, skui
3HAILIOB BiJOOPAXKCHHS HE TUIBKH B FOPHIMYHIN JtiTeparypi, a
B IIOJIOKCHHSIX BITUM3HSHOIO 3aKOHOMAABCTBA, € CHOCIO GUKO-
Hawnus 3a obricayicro.

30Kpema, BiIIOBIIHO 10 YaCTHHU TPETHOI cTaTTi 7 3aKoHY
Vkpainu «IIpo ninHi nanepu ta GOHIOBUH PUHOK» €MITCHT y
MOPS/IKY, BCTaHOBJIIEHOMY HallioHaJIbHOIO KOMICI€0 3 HIHHUX
narepis Ta ()OHIOBOTO PUHKY, MOJKE PO3MIIIlyBaTH BiJICOTKOBI,
LTBOBI Ta TUCKOHTHI oOumiramii [2, c¢T. 7]. Po3mexyBaHHs Ha-
BeJICHUX O0Mirauiii poBOJUTHCS 3@ MOPSIKOM 3IiIHCHEHHS 1X
MOTallIeHHSI.

3okpeMa, MOJIOKEHHSIMHU 3a3HAaYeHOr0 3aKOHY BCTAaHOBIIE-
HO, 1110 BiJICOTKOBUMH € oOuirarii, 3a SKMMHU Tepea0adaeTbes
BHUILIATA BiJICOTKOBHX JIOXO/IIB.

inpsoBuMH € 0Osiraiiii, BAKOHaAHHs 3000B’s3aHb 3a SIKH-
MU 3[IiHCHIOETbCS IIUIIXOM IIepesiadi ToBapiB Ta/abo HaJaHHS
MOCIIYT BIJIIOBIHO 1O BHMOI, BCTAHOBJIEHHX HPOCIHEKTOM
emicil (uis JaepkaBHUX oOmiramii YkpaiHM — ymMoBaMH iX
PO3MIIIICHHST ), a TAKOXK IIJISIXOM CIUIATH KOIITIB BIACHUKY TAKUX
oOmiramiil y BHIMaIKax Ta MOPAIKY, MepeadadyeHnx MpOCIeK-
TOM eMicii oOmiramii (uis AepkaBHUX oOmiramid YkpaiHu —
YMOBaMH iX PO3MIIIEHHS).

Y cBOMO Uepry, AMCKOHTHUMH € O0JTITalliT, [0 PO3MIIILYFOTHCS
3a IIHOK, HW)KYOK HDXK TX HOMiHaJbHA BapTicTh. [Ipu mpomy
pi3HUI MDX LIHOI NpUOaHHS Ta HOMIHAJIBHOK BapTICTIO
oOmirartii, s’ka BUIIAYYEThCS BIACHUKY oOiraitii mij yac 1i rmo-
raleHHs, CTAHOBUTH J0XiJ (IMCKOHT) 3a oOmirauiero (ad3anu
Jpyruif — 4eTBEpTUI YaCTHHU TPEThoi cTarTi 7) [2, cT. 7].

HagernieHe € CBiTYEHHSIM TOTO, 110 OOMIraris miaTBepaKye
JIOX1JIHI BIJIHOCHHH, aJDKE PE3yJIbTaTOM MOTalleHHs oOiramii
€ OTpUMaHHS 1i BIJACHUKOM CYMH, IO, SIK TIPABUIIO, € OO0
3a BapTicTh npuAOaHHs OOJirarii Ta il HOMiHAJILHOI BaPTOCTI.
o » crocyeThes HiABOBUX OOJIralliid, TO AOXOMOM 32 HUMHU
CIIiJi BB@XATH PI3HUILIO BAPTOCTI TOBApY HA MOMEHT MpPHJI-
OanHsi oOmiramii Ta ii moramenHs. DakTHYHO TPUAOAHHS
oOmiramii 3axuilae BiAMOBIAHUI TOBap BiJ 3HEUiHEHHs. [Ipu
[ILOMY MIPOITOHOBAHUI CTATTEIO 7 HABEICHOTO 3aKOHY IO/ HEe
€ BUYEPITHNAM, aJDKe MPaBOBa JOKTPHUHA JOMOBHIOE 3a3HAYCHY
kyacuikallito e TaKMMHU BUIaMu o0Jiraiiii, sik iHJeKCOBaHi,
BUTPAIIHI Ta KOMOIHOBaHI.

InexcoBani ooOirariii € 10cuTh MPUBAOITUBUM (PiHAHCOBUM
IHCTPYMEHTOM, MOXYTh 3aMIHUTH JOTOBOPHU TPOIIOBHX
BKJIQ/IIB (JIETIO3UTIB) 1, Ha HAUly IYMKY, PO3IISAATHCA SIK
PI3HOBH/I BIZICOTKOBHX. Y TAKOMY aCIIEKTi BiICOTKOBI oOirartii
MOJIISIFOThCS  HA  BIJICOTKOBI 3 (DIKCOBAHOIO BiJICOTKOBOIO
CTaBKOIO Ta BiJICOTKOBI iHIEKcOBaHi oOmiramii. SIk 3a3HaunB
B.K. Ky06rnikoB, y o0Jiraifisix Takoro THITy BiJICOTKOBA CTaBKa
«IJ1aBae» Ha MifcTaBi iHACKCiB. [HaeKCH MOXKYTh OyTH 00paHi
IHAMBITyaIbHO JJIs1 KOOKHOTO BUITYCKY Ta SIK Taki iHIEKCH MO-
KYTb BUKOPHCTOBYBATHCSI BAJIOTHHH Kypc JJ0Jap/TPUBHSA,
iHAEKC MpHOYTKOBOCTI oOiraiiidi BHYTPIIIHBOI JIepKaBHOT
MO3MKH 4M iHWI iHzekcH [6, c. 62]. Buroaa BiacHuKa mij yac
npua0aHHs Takoro BHIY oOiraiii mosisrae B TOMY, L0 BiH
(akTHYHO SIK 1 3a JICTIO3MTHOTO BKJIAJly 3aXHILAE CBOI IpoIi
Bix iH(uanii. Ilo >k cTOCyeTbCA €MiTeHTa, TO BUILYCK HUM
Takoro BHIY OOJiramiii € 3aco0OM OINEpaTHBHOIO 3allyuYcH-
HS TPOIIOBHMX KOIUTIB 32 PaxyHOK CTBOPEHHS HPHUBAOIMBOIO
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(hiHAHCOBOTO IHCTPYMEHTA, OJIHAK BHIIPABIOBYETHCS TiJ Yac
BUKOPUCTAHHS TaKUX KOLITIB Y JIIKBIIHUX OIEPaLlisX.

Burparini oomiramii € 1o0cuTh crieliuiyHuM BHIOM, SKUAH
MOYKHA TaKOXX BIJIHECTH JO OJHOTO 3 PI3HOBHUIB CTPOKOBHX
obmiraniit. Tx crenudika nonsrae B ToMy, MO BOHM MOTalla-
IOThCSl IIUISIXOM BHIUIATH iX BJIACHHKY HOMIHAJIBHOI BapTOCTI
i HapaXxOBaHUX BiJPOCTKIB, 110 B I[IJIOMY CTAHOBJISITh BUTpAILl
posirpamny abo HUISIXOM BHUIUIATU IX BIACHHUKY, KpIM BapTOCTI
W BIJICOTKIB, Ii¢ i cymu BUrpamty. [Ipu 11boMy Big0yBa€eThCs
MOTAIlleHHS caMe TUX OOJiramii, ski € BUTPALIHAMH IIiJ
4yac IPOBEAEHHS posirpauly. BiTuu3HsSHE 3aKOHOIABCTBO HE
BH/IUJIIE TAKOTO BHY OOIiraiii, y 3B’sI3Ky i3 4MM MOTAIlICH-
Hsl BIJICOTKOBUX OOJiramiii y mmBiibHOMY 00o0poTi Ykpainu
BifIOyBa€ThCS 3 MPE3YMIILI€I0 PIBHOCTI MIPaB yCiX BIACHUKIB
3a3Ha4YeHUX LIHHUX IaepiB, a TOMYy KOXHA 0co0a, sika Mae
o0tiraiito, CTpOK BUKOHAHHS 32 SIKOKO HACTaB, Ma€ MPaBO Ha
PiBHI 3 IHITUMHU TAKUMH XK BJIACHUKAM OTPHMATH B OJJHAKOBHI
JUTSL BCIX CTPOK BiJTIOBiIHE BUKOHAHHS. SICKpaBUM IPHUKIIAIOM
BUKOPHCTAHHS BUIPAIIHUX OOJiraiii € npakruka PecryOmiku
binopycs, sika 3aCTOCOBY€ BiIIOBiAHI (piHAHCOBI IHCTPYMEHTHU
JUTS 3ITyYEeHHSI TIO3UKH BiJl TPOMaJISTH KpaiHH, a TAKOXK 0¢i0, 1o
MOCTIHHO MPOXKUBAIOTH Ha 11 TEpUTOPii, TOOTO K OHIET 3 PopM
BHYTPIIIHBOI Jep>KaBHOI O3UKU. BinNOBiAHI BIIHOCUHU Bpe-
T'YIbOBYIOTECS, 30KpEMa, TAKIMH CIeLiaTbHUMH HOPMaTHBHO-
MpaBOBUMHM akTaMu Pecriyomniku binopycs, sik mocranoBa Paan
MiuictpiB Pecny6miku binopycs «O Bbllycke oOmuranuii ro-
CYIapCTBEHHOTO BBIMTPBIIIHOTO BAIOTHOTO 3aiiMa PecryOmm-
ku benapycb» Big 21 xoBTHs 1999 poky Ne 1627 Ta nocraHoBa
Minicrepcersa ¢inanciB Pecriyoniku Binopycsk «O0 yTBepkie-
HuHM VHCTPYKIUH O MOpPSIIKE MPOBEACHHS THPaXKel BBIUTPHI-
11eH o 0OMUraysM rocyJapcTBEHHOTO BEIUTPHIITHOTO BAIIOT-
Horo 3aiiMa Pecniyomuku benapyce» Big 07 6epesnst 2000 poky
Ne 16. 3a3Ha4ueHOI0 MOCTAHOBOIO YPsy BH3HAYEHO, IO TIOTa-
LICHHS 32 BUTPAIIHUMHU OOJIralisiMi 311HCHIOETHCS HUISIXOM
BUIUIATH HOMIHAQJIBHOI iX BapTOCTi, BIACOTKIB 3a oOmiramismMu
Ta cymu Burpainy [4, . 8]. TIpu 1ipbOMy BiIMOBIIHI MOJOKEH-
HSl TIOCTAHOBHU YpPsAy OETalli30BaHi MOJOKEHHSIMU HaBeAEHOT
nocraHoBu MinicrepcTBa ¢iHanciB Pecny6Giiku brnopycs,
SIKOFO BH3HAYEHO, IO BIJICOTOK BHTpAIIHUX OOJirarrii,
CTaBKa BIJICOTKOBOTO JOXOAY H pO3Mip BUTpaily BH3HaYa-
I0Th BIANOBIAHO 10 YMOB KOHKPETHOIO BHUILyCKYy OOiiramuiit
[7,m. 8]. Y uinomy > 3a3Hav4eHi HOpPMAaTHBHO-ITPABOBI aKTH Bpe-
I'YIbOBYIOTH IPOLEAYPY MPOBEAEHHS PO3irpairy, BU3HAUCHHS
KUIBKOCTI MEPEeMOXKIIIB Ta MOPSIOK MOTAIICHHS BiIMOBITHUX
o0uriramii.

3a CBOEIO MPHUPOIOI0 MPOBEICHHS PO3irpalily BUTpAILiB 3a
00JIIraIisiM| € JIMIIIE CIIOCOOOM BU3HAYEHHSI THUX O0JIIraIii, saKi
STl Th TOTAIEHHIO TMiCisl HOro TPOBEICHHS 3 BUILIATOIO
Burpamis. [To cyTi, 11e 01MH 31 cOCOOIB 3/iiICHEHHS TIOTaIlICH-
Hs oOuiiraniif y Mexax OfHOTO BUITyCKY 4aCTKOBO (BUOIPKOBO),
TOOTO TOTAlIeHHS IO3MKOBOTO 3000B’sI3aHHS 3 HACTAHHSIM
BiZIKJIananpHoi ymoBu. Takuil BHJ OOMiraiiii He MOXXHa Ha-
3BaTU 0E3CTPOKOBUM YHACIIIOK TOTO, 10 caM po3irpail y Me-
JKax OKPEMOTO BHITYCKY POBOAWTHCS HE paHille BH3HAYECHO-
IO CTPOKY, SKMH (haKTHUHO € HACTAHHSAM CTPOKY IOTAILCHHS
obmiraniif, IpoTe B TAKOMY PaKypci po3irpall € JHUIIe CHOCo-
0OM BH3HAYCHHS MOPSIKY (4eprOBOCTI) MOTalIeHHs 00iraiin,
CTPOK BUKOHAHHS 3a SIKUMU HACTaB.

Ha Hamy ngyMmMKy, NOPSIOK TIPOBEACHHS pO3irparinB
BUTpAIlliB o0iraiiii He MOBMHEH CYNEPEYUTH TaKiid MPUPOJi
LIUX [IHHUX TanepiB, K MiATBEP/HKCHHS MO3MKOBOTO, MOBEP-
HYBaHOIO 3000B’s3aHHS, L0 O3HAYa€ MOTEHILIHHY 31aTHICTh
BIJINOBIHOT o0miranii OyTu moramieHor. ToOTO mpoiec mpo-
BEJICHHSI pO3IrpallliB Mae nependavyaTy MoCTynoBe MOranieHHs
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BCiX oOiraiiii, oJjHaK i3 MOXKJIMBUMHU OCOOJIMBOCTSIMH, HAIIPU-
KJIaJ] 31 BCTAHOBJIEHHSM, 1[0 BUTPALIHi 00Jiranii noramaroThb-
Csl HOMIHAJBHOIO BapTICTIO, BIIICOTKAMH M CyMOIO BHTpAILY,
TOJII SIK Ti, 1110 HE BUTPAJIH B PO3irpallli, — JIMIIE HOMIHAIBHO
BapTICTIO i BijcOTKaMHU. B iHIIOMY BUNagKy (pakTHUHO CTHPA-
FOTHCSI MEXI MiX TPOBEACHHIM PO3irpaliiB MiX OOMiramisMu
Ta MPOBEJICHHSM JIEPXKABHOI JIOTepel, a cama oOmirailis crae
JOTEPEHHUM KBHTKOM.

o crocyeThcst KOMOIHOBAaHHMX OOJITAILiH, TO crieH}ikoro
iX NpUPOAM € TOE€JHAHHS JCKUIBKOX BHIB IOTAllICHHS B
paMKax INpaBOBIAHOCHH MK €MITEHTOM Ta BIACHUKOM, SIKi
MOCBIAUYIOTBCSl TAKAUMH LIHHUM Marepamu. B acnekri moio-
JKCHb BITYM3HSHOTO 3aKOHOAABCTBA (PAKTUYHO KOMOIHOBaHHMI
MIJX1J] 3aKJIaJICHO Y BU3HAYCHHS LUIbOBOI o0uiranii, OCKUIbKA
BIJIMIOBITHMM TIOJIOKEHHSM 3akoHy Ykpainu «IIpo 1iHHI ma-
nepu Ta (HOHJOBUH PUHOK» INepeadavaeThes, M0 BUKOHAHHS
3a LUIBOBHUMHU OOJITaIlisIMHM 3/[ICHIOETBCS IIISIXOM Iepeadi
TOBapiB Ta/ab0 HaJlaHHS MOCIYT BIIMOBIIHO IO BUMOI, BCTa-
HOBJICHUX IPOCIIEKTOM €MiCii, & TAKOXK IIUISXOM CIUIATH KOILTIB
BJIACHUKY TaKWX OOJiramiii y BUImajKax ta Mmopsky, nepenoa-
YCHHUX MPOCIIEKTOM eMicii oOmiramiid (ab3ail TpeTii 4acTHHU
Tpethoi crari 7) [2]. ToOTO B HaBeJeHOMY BHIIQJIKY i 4ac I110-
raiieHHs BIACHUK OOJIramii Moke OTpPUMATH TaKOX TOBAPH YU
MOCITYTH i TPOIIOBI KOLITH.

Kpim HaBenenux kiacudikaniii — obOmiramiif, Hayka
LUBITBHOTO MpaBa MPOIOHYE e JEeKiTbKa KPUTEpiiB i iX
mofiny. 30KpemMa, 3a XapaKTepoM TOTalleHHsT Bci oOmirarii
MOKHa TIOJITUTH Ha Ti, IO MOAUISIOTECS OAHOPA30BHM IIO-
BHHM ITOTallICHHSIM, a TAKOX Ti, TIOTAIICHHS SKUX BiZI0yBa€ThCS
yacTHHaMU. BopmHouac, SKIIO MPUHAHITH J0 yBark Ty oOcTa-
BUHY, 1110 BUKOHAHHsI 3a OOJiraiisiMu Moxe OyTH MOABIHHUM
(BUKOHAHHS CTOCOBHO OCHOBHOIO OOOB’S13Ky (HOMiHAJBbHOI
BapTOCTi) Ta BHKOHAHHS CTOCOBHO HapaxOBaHUX BiJICOTKIB),
y TakoMy pa3i HaBeAEHE DPO3MEKYBAaHHS MAa€ BpPaXOBYyBaTH-
Csl XapaKTepoM NOramieHHs. Y 3B S3Ky 13 MM, Y 3aJeKHOCTI
BiJl TIOTAIlICHHs OCHOBHOI CyMH Ta JOXOIY, Ha HaIly JyMKY,
yci obmiramii MoXyTh OyTH MOALUICHI Ha OOJiramii 3 MOBHUM
OJTHOPa30BHM KOMIUIEKCHHM IOTAIleHHSM, oOJiramii i3 yact-
KOBUM KOMILIEKCHUM IIOTAIIEHHAM Ta oOJiramii 31 3MilllaHuM
MOTANICHHSAM. XapaKTepHOK pHUCOK OoOiramii mepuoro
TUIY € Te, 10 SK HOMiHaJbHA BapTICTh, TaK 1 JOXiJx mora-
IIAIOTHCSl OJTHOYACHO y BCTAHOBJIEHI CTPOKH abo OCTPOKO-
Bo. IlpuKiazoM Takoro MOTamieHHs € OTPUMAHHsS BIACHH-
KOM 00umiranii, He3aJleXHO BiJl CTPOKy ii 00iry, oqHOuacHO i
HOMIHAQJIbHOT BapTOCTI Ta BiAICOTKIB. Takuid MiAXig € MOXKIIH-
BUM JUIS BiZICOTKOBHX 1 KOMOIHOBaHUX oOJiramiii. Y BHUIIaJKy
13 IIJILOBUMH OOJIraIiissMyd MOXKE MaTH MICIIE JIMIIIE ITIOBHE a00
YaCTKOBE BUKOHAHHS B 3aJISKHOCTI BiJ] TOTO, IKUM CaMe YHHOM
MoramarThes 00miraiii, ajpke 1iIbOBI odiramii He nepeaoda-
YaroTh JI0JIaTKOBOTO NPe/IMETa BUKOHAHHSI.

OO0miranii i3 4aCTKOBUM KOMITJIEKCHUM ITOTalll€HHSAM 103HA-
YalOTh MOPSIOK, MOTAIEHHS BiJOBITHO A0 SIKOTO BUKOHAHHS
OCHOBHOrO i (haKy/IbTaTUBHOIO OOOB’SI3Ky BiOyBa€TbCs Ya-
CTMHAaMH, OJIHAK 3arajioM y IOBHOMY o0cs3i. Hampuxian,
SIKIIO TIPOCIIEKTOM eMicii (yMOBaMHU pO3MillleHHs) mnependa-
YeHa MOXJIMBICTD IoramieHHs oOumiramii Ta BiJICOTKIB 3a HEIO
YaCTHHAMU TIPOTSTOM YChOTO CTPOKY MOTAIICHHSI.

[Ilo crocyeThCcst 3MIIIAHOTO MOTAIICHHS, TO BOHO, SIK
MPaBUIIO, BUKOPHCTOBYETHCS y BIJIHOCHHAX 13 BiJICOTKOBHX
oOmiraififi, oJHaK € MOXJIHMBICTh HOr0 BHKOPHUCTAHHS 1 B
00opoTi iHImKX BUIB 00miramniii. [I[pukiiaioM Takoro nmoraieH-
Hsl Moxe OyTH cILIaTa BJIaCHUKY oOJirauii cyM HapaXOBaHHUX
BIJICOTKIB JIEKiJIbKA Pa3iB MPOTATOM iCHYBaHHS BiJIHOCHH MiX
TaKMM BIIACHMKOM Ta €MITEHTOM. 30Kpema, SKIIO oOJiraris
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BUITyIIIEHA HA JIEKiJbKa POKIB, ii BIACHHUK MOXXE OTPUMYBa-
TU BIJICOTKM pa3 Ha pik a0 3 iHIIOI MEepiOJUUHICTIO, BU3-
HAUCHOK YMOBaMH po3MmilieHHs ooiiramiid. 11 o crocyerses
ITbOBUX OOMIramiii, TO MOTEHIIHHO ICHYE MOXIIHUBICTh
iX TOramieHHs, HANpUKIad, y BHUNAAKy 3 OyIiBHHUIITBOM
HEPYXOMOCTI, Iepeiadero iX BIaCHUKY OKPEMHX YaCTHH Maii-
Ha, 30KpeMa OKPEeMHX MPHUMIILEHb B 00yMOBJICHIH JIOTOBOPOM
HEXKUTIOBIN OyIiBIIi.

B acriekri 3anponoHoBaHOi HAMHU KiacH(ikarii ciiif 3a3Ha-
YUTH, [0 00iraiii i3 YaCTKOBUM KOMILIEKCHHMM ITOTalIeHHIM
a00 YaCTKOBUM OCHOBHUM 4H (DaKyJbTATHBHUM MOTAIICHHSIM
MOXYTh OyTH KyMOHHI a00 0OE3KYyIMOHHI HEe3aJIe)KHO Bia (op-
MU (¢ikcamii obmiramii (IOKyMeHTapHa 4d O€3I0KyMEHTap-
Ha). KynoHHI XapakTepu3yIThCsl TUM, IO BIACHUKY Pa3oM 3
00JTiraii€er HaJaeThCsl MEBHA KUIbKICTh KYIOHIB. 3 HACTAHHSAM
YEeproBOro CTPOKY BHIUIATH JIOXOAY BJIACHHMK oOJjiraiii Hagae
eMITEHTY KYIOH, 32 SKAM 3/[IHCHIOETCS BHIUIATA YACTHHHU
HOMIHAJILHOI BapTOCTI oOirailii 800 4acTHHU JTOXOIY 3a HEHO
B CyMi, BH3HA4€HOI MPOCIEKTOM eMicii Ta MiATBEpIKEHOT
kynoHoM. Kymon Moxe OyTu BipuBHMM a00 I[O€IHAHUM
PO3MIIIIEHHSM (300pa)KEHHSM) YH IHIIIAM CIIOCOOOM 3 1HIITMMHU
Ky[IOHaMH, 110 BU3HAYAE MOPSAOK HOTO MOTALICHHS: IUIIXOM
6e3nocepeHbOro 0OMiHy Ha IPOLIOBI KOIITH 200 HIISIXOM IPO-
CTaBJISIHHSI HA HHOMY BIIMITKH IIPO IOTAlIEHHS BiIIOBIIHO.
BeskymnoHHi o0iraiiii moramarwTbhCst 3BEpHEHHSM X BIIACHUKIB
JI0 eMITEHTa 3 T ITBEPPKEHHSIM IPpaBa BIACHOCTI Ha o0JIiramio
a00 OULIXOM TepeKady eMITeHTOM YaCTHHH HEeOOXiTHUX BH-
IUIaT Ha PaxyHOK BJIACHUKA LIIHHUX MarepiB, abo BUaaucio
rOTiBKU. 30KpeMa, IOJOKEHHSIMU 1ocraHoBu Kabinety
Minictpie Ykpainn «[Ipo Bumyckn oOJiraiiii BHYTpILIHIX
nepxaBHUX 1mo3uk» Bix 31 ciunsg 2001 poxy Ne 80 mepenoa-
YEHO, [0 KyIIOH! MAalOTh CEPEIHBOCTPOKOBI Ta IOBFOCTPOKOBI
JiepKaBHi 00iranii He3aJeKHO BiJ BAIFOTH 1X eMicCii, a TaKoXK
KOPOTKOCTPOKOBI oOumirarii, emitoBani B ponapax CIIA a6o
€gpo [8].

Ille omHiero momupeHow Kiacudikaiieo obmiramid € ix
pO3MOJNT 3a KpUTepieM 3abe3nedeHoCTi Ha 3abesredeHi H
He3a0e3neueHi (3Buyaiini). B 0CHOBY 3a3Hau€HOro KpuUTEpiro
MOKJIQJICHO caMe JOJIaTKOBI JIOTOBipHI 3acoOu 3abe3rneycH-
Hf, amke (aKkTHYHO Bci oOmiramii 3a0e3nmedyyroThCst Maii-
HOM emiTeHTa. [IpyM I1IbOMY 3aKOHOJABCTBOM BCTaHOBIICHO
«TPHB’A3KYy» CyMH BCIX BHUITYCKIB OOMiraiii miarnpuemMcTBa 10
HOro KamiTaiy, a TOMy MOXJIMBUM € BUITYCK 0OJiraiiii Ha Cymy,
IO HE MEePEeBHIINYE BCTAHOBICHUI JIMIT, KU, SIK MPaBHUIIO,
JIUIIIE B JICKUTbKA pa3iB MOYKE IEPEBUIILYBATH BAPTICTh KaIiTaly
BiJIMIOBIHOTO cy0’ekTa. Y TakoMy KiTtoui (JaKTHYHO 3a0e3rede-
HUMH € o0JIiranii, ki HOKPHBAIOTHCS MAITHOM €MiTEHTa, OJTHaK
SIKIIIO EMITEHT 3IHCHUB BUITYCK OOJiraiii Ha cymy, Oibiny 3a
BapTICTh HOTO KaIliTaly, TO B TAKOMY pa3i BUXOJUTb, 1110 HE BCI
BUITYCKH TaKHX LIIHHUX Nanepis € 3abe3neueHuMu. Haromicth
oOmiramii mInmpUEMCTB MOXYTh OyTH 3a0e3reucHi MOpyKOro,
rapaHTi€l Ta CTPaxOBKOKW. BinmnosigHi 3acodu 3abe3nedcH-
Hs nependadeHi W juig oOmiraniil BHyTpIIIHIX MICLEBUX IIO-
30K, 10 BifoOpaxkeHO B MyHKTI 11 TlodokeHHs po TOPsIoK
31ificCHeHHs eMicii oOnmiramiidi BHYTpILIHIX MiCLIEBUX TIO3MK Ta
ix o0iry, 3arBepikeHoro pimeHHsM HanioHanpHOI KoMmicii 3
LIHHKX nanepis Ta GoHI0BOrO pUHKY Bijx 29 kBiTHS 2014 poky
Ne 578, 3apeectpoBanoro B MinictepcTBi roctuiii Ykpainu 29
TpaBHs 2014 poxy 3a Ne 570/25347 [9, n. 11].

Kpim Toro, 3a0e3rneueHicTh IMOTEYHUM TTOKPHUTTSIM € BHU3-
HAYaJIbHOK OCOOJIMBICTIO iMOTeYHHUX oOuiraiii, 3a mocepesu-
HUITBOM $KO{ Taki oOmiramii BiZIHECEH] IMOJIOKEHHAMH 3aKOHY
VYkpaiuu «IIpo minHi nanepu Ta GOHIOBUI PUHOK» 10 OKPEMOT
IPYIH IHHUX TaIepiB — IMOTCYHMX.

MARTIE 2015

IIlo cTocyeThcsi nepxaBHUX oOmiraiii, To, Oyay4u ua-
CTHHOIO OIOIXKETHOTO IIPOIIECy, BOHU 3a0€3IeuyIOThCsl Jep-
KaBHUM Olo[keToM. B acmexri HaBeneHOro yMOBHO BCi
3a0e3neueni oOmiramii MOKHa BIJHECTH OO0 THX, sIKi 3a0be3-
MEYYIOThCSI MOPYKOI0, TapaHTIeI0, CTPAXOBKOK, IMOTEYHUM
MOKPUTTSAM abo iHmMMH 3acobamu  3abe3neueHHs. [I[o
CTOCY€EThCS 3a0e3IedeHHs O0Jiraiiii BIacCHUM MaiHOM, TO B
MTOJIOKEHHAX 3aKOHOJIABCTBA Taki oOmiramii NpuiHATO Ha3H-
BaTH 3BUYaiHMMHU a00 He3zaOe3redeHUMHU. Y 3B 53Ky 13 UM
JiepKaBHI o0Jtiraiii Mo)KHa Ha3BaTH 3a0€3[IEYCHUMH JIUIIC B
TOMY pa3i, SKIIO BOHM 3a0e3redeHi 3aco0amu, BiAMIHHUMU
BiJl BJIACHOTO KarliTally, sKMM B acIleKTi peaizamii QpyHKIiN
JIep’KaBU BUCTYIIAE HABITh HE JIEPKaBHE MaiHO, a OFO/DKET SIK
mwiaH (GopMyBaHHS Ta BUKOPUCTaHHS (pIHAHCOBUX peCypciB
JUIsl 3a0e3rneueHHs 3aBlaHb 1 QYHKIH, SKi 311HCHIOIOTHCS,
BiJNOBIAHO, OpraHaMM AEP’KaBHOI BJIAAM, OpraHaMH BIaad
AproHoMmHOI Pecny6niku KpuMm, opranaMu MiclieBOro camo-
BPSLyBaHHS TPOTATOM OromkeTHOTO nepiony (crarts 2 brox-
KETHOTO Kojiekcy Ykpainu) [10].

BHCHOBKH. Y3araipHIOIOYH BHKIAJICHE, CIiJl 3a3HAYUTH,
110 [UBUIEHHI 000pPOT OOJITAIli#l KOXKHOT KpaiHu, SIK TPaBHJIO,
€ yHIKaJIbHUM. Taka YHIKaJbHICTh MOB’S3aHAa 3 MOXKJIHMBICTIO
repeOyBaHHs B 000POTI JIMIIIE IEBHUX BUIIB O0JIirariii, BU3Ha-
YEeHUX ITOJIOKEHHSIMHU 3aKOHO/IaBCTBA.

VY cBOIO Yepry MOJIOKCHHSIMH BiTYM3HSIHOTO 3aKOHO/AAB-
cTBa IependaueHo MOXKIINBICTh epeOyBaHHs B LIUBLILHOMY
000poTi 0e310KyMEHTaApHUX IMEHHHMX a00 Ha mpeja’sBHHKA
oOmiraiiii i3 BU3HAQUEHWM CTPOKOM IOTAIlICHHS, BUKOHAH-
HS 3a SAKMMH 3J1HCHIOEThCS rpolruMma (BiICOTKOBI abo
JIMCKOHTHI o0uiraiiii) abo ToBapoMm 4 mociyramu (IijgbOBI
oOumirariii), ki MOXyTb OyTH 3a0e3neueHUMHU abo He3abes-
MMeYEeHUMH, €MITOBAaHMMM B HaIllOHaJIBHIK a00 1HO3eMHIN
BaJIIOTI.

VY uinomy kiacudikailisi Ta TpynyBaHHsA oOiiramiii mMae
HE JIUIIe TEOPETUYHY, @ W MPAKTUYHY IIHHICTb, SIKA MOJISATAE
B MOKJIMBOCTI Ha TJIi PO3raJly’KEHOT CHCTEMH BHIIB OOJiramin
3’CyBaTH BJIIACTMBOCTI KOHKPETHUX I[IHHUX MarepiB i po3me-
JKYBATH iX 33 CBOEIO MPUPOJIOI0 B CUTYAIlISIX TIPAKTUKH MTPABO-
3aCTOCYBaHHS.
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CEMEWHOE ITPABO

VIIK 347.611(477)

MOHSITTS CIM’I TA YWIEHIB CIM’i 3T'TTHO 13 3AKOHOJABCTBOM YKPAIHU

Hiana ®OJIOLIHAA,
3100yBay Kadeipy IUBIILHOTO MpaBa
HamnionaneHoro yHiBepcuteTy «Oiechbka FOpUANYHA aKaIeMishy

SUMMARY

The offered article describes the concept of family and family members under the Ukrainian legislation. In this case, the focus
is that the term «family member» shall apply to persons who are related by family rights and responsibilities. It can be as residents
of one family, members of different families, former members of the family, connected among themselves by personal property
and(or) property rights and obligations that flow from marriage, kinship, adoption or other form of placement of children in the
family. The legislative base regulating the concept of «family» and «family members» is quite broad and needs to be improved,
and therefore sees the necessary resolve the issue at the level of the FK Ukraine by assigning it appropriate definitions.

Key words: family, family members, right of common ownership.

AHOTALIA

V 3anpornoHoBaHili CTaTTi PO3KPUBAIOTHCS MOHATTS CiM’T Ta WiICHIB ciM’T 3TiIHO 13 3aKOHOIABCTBOM YKpainu. [Ipu npomy
HAroJIOUIy€eThCs, 10 TEPMIH «WIEH CiM’1» 3aCTOCOBYETHCS BITHOCHO 0Ci0, SIKi 10B’s3aHi ciMeHUMY IpaBaMu 1 000B’a3kamu. Lle
MOXYTh OYTH JIUIIIE 0COOH, SIKI TPOKUBAIOTH OJIHIEI0 CIM’ €10, YJICHN PI3HUX CIMEH, KOJIUIIHI WICHH CiM’T, OB’ s3aH] MK c000k0
ocoOucTUMU HeMaltHOBUMH 1(a00) MalfHOBUMHU IIpaBaMu i 000B’sI3KaMu, SIKi BUILIMBAIOTH 13 LIII00Y, CIIOP1IHEHHS, YCUHOBJICHHS
a00 iHI01 opMu BaIITyBaHHS JiTel y ciM’r0. J[KepenbHa 0a3a, sika pEeriaMeHTY€ MOHSTTS «CIM’s» Ta «WICHH CiM’1» JTOBOII
MIKpOKa 1 MoTpedye BAOCKOHAICHHS, y 3B’SI3KY 3 UMM BOA4a€ThCsl HEOOXiAHICTh BUPILIEHHS OO NMUTaHHS caMme Ha piBHI CK
VKpalHH IUIIXOM 3aKPIIUICHHS Y HbOMY BIAMOBITHUX Je(iHIIii.

KurouoBi ciioBa: cim’st, 4jieHu ciM’1, TPaBO CIIBHOT BIACHOCTI

HOCTaHOBKa npodjaemu.  CouianabHO-eKOHOMIUHI
3MiHH, 110 BifOyaucs B Hallid KpaiHi 3a OCTaHHI
POKH, 3pOOMIIM BUPIIIATHHUN BIUIMB Ha PO3BUTOK BIJIHOCHH
BJIACHOCTI, B TOMY YHCIi I THX, 110 CKJIQJAIOTLCS 3 y4acTIo
uiieHiB ciM’1. Binpo/pkeHHs IpaBa MPpUBATHOI BIACHOCTI Ta HO-
siBa HOBHUX 11 00’€KTiB; BiJiIMiHA 0OMEKEHb BIIHOCHO CKJIamLy 1
KUIBKOCT] MaiiHa; pO3LIMPEHHS PaMOK JOTOBIpHOI iHiliaTHBU
YIEHIB CiM’1 — [Ie Ti IepeAyMOBH, SIKi CIPHYMHUIN BUHUKHEH-
Hs1 30BCIM HOBHMX BHJIIB MAHOBHX BITHOCHH y CiM’1.

Ha upomy ¢oHi 0co0mMBOI akTyanbHOCTI HaOyBae Ipo-
Oema IoIIyKy i po3poOKM HOBHX MPaBOBUX MEXaHI3MIB, I10-
KJIMKaHUX aJIeKBATHO PEry/loBaTH MalHOBI BiJHOCHHU B CiM’
y Cy4acHUX €KOHOMIUHMX yMOBax. MeTbcs mpo Ti BHYTpIlIHI
IOpPUANYHI 3aCO0H, BT IKOCT1, ONITUMATBEHOCTI i epeKTHBHOCTI
SIKMX 0arato B YoMy 3aJIeKUTh MaiOyTHIN PO3BUTOK CIMEHHHUX
BIZJHOCHH B YKpaiHi B LIIJIOMY.

ITpu 1boMy BHPIMIATBHOTO 3HAYEHHs HAOyBa€ KOHIICHTY-
aJbHUE acrekT mpoosieMu. Inei Ta Teopii mpo CyTHICTH 1 poiib
MaifHOBHX BiTHOCHH y cim’i. [le BuKiIMKae HEOOXiIHICTH mepe-
Ay psAxy 0a30BHUX IOPHIHIHIX KOHIEIIIH, PO3POOKH HOBHX
MIAXOMIB JI0 PEry/OBaHHS MaWHOBHX BITHOCHH Y CiM’1, BU3-
HA4eHHs CTpaTerii po3BUTKY LUX BITHOCHH Ta iX e(eKTUBHO-
TO NPABOBOTO OIOCEPEAKYBaHHS y HaHOMIDKUIN 1 BignaneHii
nepcnekTusi. i oOCTaBMHM [alOTh MiJCTaBU TOBOPUTH IPO
HEOOXiIHICTh KOMIJIEKCHOTO HAYKOBOTO JOCIIIKEHHS HOHSIT-
TS CiM’1 Ta 4JIeHiB CiM’T 3Ti/IHO 13 3aKOHOJABCTBOM YKpaiHH.

AHaJi3 ocTaHHIX T0CTiKeHb | myOsikauiii, B SKuX 3am0-
YaTKOBAHO PO3B’A3aHHs 3a3Ha4deHOi Ipobaemu. ChopmyaboBaHi
B HAyKOBIil CTaTTi pe3ylbTaTd IOCITIDKEHHS TIPYHTYIOTHCS
Ha TpasX YKpaiHCBKUX 1 PpOCIMCHKAX BYCHUX-IOPHCTIB
PaIsHCBKOTO 1 Cy4yacHOro IEpiofiB B raidy3i LHUBUILHOTO
npaBa: SI.P. BebGepca, O.M. bannypku, T.®. AnekceeHko,
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O.b. besmaneko, H.}O. Makcumona, K.JI. [{lumban, K.b. Jles-
yenko, P.I1. ManakoBoi, C.M. Bopoxetikina, [.B. Xuninkosoi,
P.O. Credanuyxka, ['TI. MatBeeBa, SI.M. IlleByenka Ta iHIIMX
JIOCITITHUKIB IIUBLUILHOTO Ta CIMEIHOTO MpaBa.

MeTta cTarTi 1MoJjsrae B HayKOBOMY BHU3HAUCHHI MMOHSTTS
ciM’{ Ta wieHiB ciM’T Ha MiICTaBl aHAII3y YUHHOTO 3aKOHO/AB-
cTBa YKpaiHU, TEOPETHYHHX Ta MPAKTHYHUX IPoOIIeM, IO BU-
HUKAIOTh y MIPAaBO3aCTOCOBHIM MPAKTHIII.

BuxiiageHHs1 OCHOBHOro Mmarepianay. Y OpHIUUHIN
jiteparypi 0a30BHM JUIsi MOHSTTS «WIEH CIM’'1» € IOHSAT-
1 «ciM’s». CiM’st sk OararorpaHHHl OCEpEIOK HAIOro
CYCIJIBCTBA € OTHUM 13 HalJaBHIIIMX COLiAIbHUX JOCATHEHb
JIFOZICTBA 1 BIAIrpa€ BUHATKOBY POJb Y JKHTTI CYCIILIBCTBA Ta
Horo crabimizanii. SIk mepBrHHA IpyIa 0COOIMBOTO POy CiM st
€ €IVHUM 1 He3aMiHHUM BHPOOHHUKOM 4JIEHIB CyCIIUIBCTBA, Y
TOMY YHCII1 JIIOMMHU-TTPAI[iBHUKA, JTIOUHU-BIACHHUKA, JTFOHHH-
MOJITHKA, HOCISA KYJIBTYPHHX, JYXOBHHX, HAI[lOHAJIBHUX
ninHocreil. Uepes cBoi OaratorpaHHi BHYTPIIIHI Ta 30BHIIIHI
3B’S3KM 1 comianbHi (QyHKOIi CiM’S 4yTIMBO pearye Ha Bci
colliajibHi, GKOHOMIYHI, TPABOBI 3MiHH, 1110 BiJI0OyBarOTHCS B 11
cepi, BIUIMBAIOUN TaKUM YHHOM Ha CyCIIUIBCTBO [4, ¢. 70].

CpOrofHi  BYCHHMH-IUBITICTAMH  JOCHTH  )KBaBO
0OTOBOPIOETHCS MPOOJIEMATHKA TOHATTS «CiM’1» Ta TOHSTTS
«WIEHU CIM’1», OCKIIbKY PABOBE PErYIIOBAHHS BKa3aHUX IH-
TaHb HE 0OMEXKY€EThCS JIHIIEe HOPMaMH CIMEHHOTO 3aKOHOIaB-
cTBa YKpaiHH, a MICTUTBCS 1 y JDKepeNbHIN 0a3i 1HIINX raiy-
3eif mpasa.

VY KOHTEKCTI BHKJIAJCHOI MPOOIEeMH HaI3BHYAIfHO akTy-
aNBHUMH € 3aKOHOJABUEe BU3HAYEHHS Ta 3aKPIIUICHHS MOHATH
«CIM’S», «4WIeHW CiMi», «autuHay. Ciij 3ayBakuTH, IO i
IHUTaHHS OyJIM MPEIMETOM HAyKOBHX JOCHIMXKEHb IPOBITHHX
HAyKOBIIIB.

89



JURNALUL JURIDIC NATIONAL: TEORIE $1 PRACTICA * HALIMOHAJIBHBIA FOPHTAYECKHUIT KYPHAJL: TEOPHSA 1 ITPAKTHKA » NATIONAL LAW JOURNAL: TEORY AND PRACTICE

OpnHak icHye HU3Ka po0iieM, siki He Oysu po3B’si3aHi 1 1o-
TpeOyIOTh MOJANIBIIOTO OUIBII JAETAIBHOTO TOCIIIKEHHSI.

JlocmipkeHHsT Ta  BHUBYCHHS  OyAb-SKUX IHCTUTYTIB
CIMEHHOro IpaBa HEMOXJIMBE O€3 BH3HAYCHHS 3MICTy TIO-
HATTA «ciM’si». Lle MOHATTS BUKIMKae iHTepec 1 € 00’eKToM
JOCTI/DKeHb Cepell HAyKOBIIIB pi3HMX ranyseit: ¢inocodii,
nemorpadii, couionorii Ta iH., y TOMy YHCJI cepe]] FOPUCTiB-
HayKOBLIiB, 30KpeMa B raiy3i cimeliHoro npasa [7, c. 40].

YV 1aBHBOPYCHKil MOBI TIi T TEPMIHOM «CiM’sD» PO3YMLIN TO-
BapHUCTBO, 3aCHOBAHE Ha JOTOBOPI, yroii. Y AeIKUX 3aKOHO/IaB-
qux aktax XV CT. CIIOBO «CiM’s1» 3aMIHIOBAJIOCS CIIOBOM «ap-
Tenby (mpomucen). Taka o3Haka cimM’i 3ycTpivanacs i mi3Himre
[8, c. 44]. Tak, y NOBiKOBIi TiTEepaTypi 3a3HAYAIOCS, IO CiM 5
€ pe3yJIbTaTOM TPUBAJIOT €BOIIOIIIT JIFOJCHKUX BiTHOCHH. Y TITy-
MaqHOMY ciIoBHUKY B. [lans 3a3naueno: «Cim’s, ciMeHCTBO —
LI CYKYIHICTh OJM3bKUX POJMYIB, SIKi )KUBYTh pa3oM (0aTbKu
3 IITbMH, OZIPY’KEHUI CHH a00 HEe3aMIXHS JOHbKA, SIKi KHUBYTh
OKpEMO, CKIIAJIal0Th BXKe 1HIIY ciM’0)» [9, ¢. 44].

IToHATTSI ciM’T BAKMBAETBCS Y COLIIOJIOTTYHOMY Ta ITPABOBO-
My (200 IOpUAUYHOMY) 3HAYEHHI.

CiM’st y COIIIOJIOTIYHOMY 3HA4YEeHHI — II¢ 3aCHOBaHA Ha
U001 YW KPOBHOMY CIIOPIZIHEHHI HEBEJHMKA TpyIa JHOICH,
YJICHU SIKOT I1OB’sI3aHi CHIJBHICTIO IOOYTY, B3a€EMHOIO0 MOpPaJb-
HOIO BiJIIOBIANIbHICTIO Ta B3aemozpomnomororo [10, ¢. 50].

Cimelinmii kozieKke YKpaiHu Brepiie 3poOuB cnp06y JIaTH
HOpMaTuBHE (FOPHAMYHE) BH3HAYCHHS TIOHATTS «CiM’sD» de-
pe3 BH3HaYeHHs CKiIamy cim’i, MmijcTaB I ii CTBOPEHHS Ta
03HaK y CT. 3: «CiM’sl € IEPBUHHUM Ta OCHOBHHM OCEPEIKOM
cycrinbera. CiM'10 CKIIAIal0Th 0COOH, SIKi CIIIBHO IPOXKUBA-
F0Th, TOB’SI3aHi CIUILHUM MOOYTOM, MalOTh B3a€MHI MpaBa Ta
000B’s13kH. [Topy oKt BBOKAETHCSI CIM €O 1 TOJII, KOJIU JIPYKH-
Ha Ta YOJIOBIK, Y 3B’SI3Ky 13 HaBYaHHIM, pPOOOTOIO, JIIKYBaHHSM,
HEOOXIHICTIO OIS 32 OaThbKaMH, IITHMH Ta 3 HIINX TTOBAX-
HUX NPUYMH, HE NIPOXKUBAIOTH CIUIBHO. J[UTHHA HaNEeXKUTH 10
ciM’1 cBOiX OaThKiB TOMI, KOJIM CIUIBHO 3 HUMH HE HPOXKUBAE.
[Ipasa wiena cim’i Mae onuHOKa ocoda. Cim’sl CTBOPIOETHCS HA
mijIcTaBi IUTHO0Y, KPOBHOTO CIIOPiTHEHHSI, YCUHOBIICHHS, a Ta-
KOXX Ha 1HIIMX TiJICTaBax, He 3a00POHEHHUX 3aKOHOM 1 TaKHX, 110
He cylepevarb MOPaIbHAM 3acajiaM CyCIiIbeTBay [4].

IIpaBoBwmii anani3 ct. 3 CK Ykpainu gae MOXKIMBICTB MTpHU-
WTH JI0 BUCHOBKY, 1110 BOHA CKJIAJIAETHCS 3 TAKAX YACTHH:

1. Corionoriyde BU3HaUeHHS CiM’T — CIM’sl € TICPBUHHUM
1 o0cHOBHUM ocepeakoM cycrinbersa (4. 1 cr. 3 CK Ykpainu);

2. FOpuauuHe BU3HA4YCHHS CiM’1 — CIM’I0 CKJIaal0Th 0CO-
0w, SIKI CIUIBHO TPOXKHUBAIOTH, MOB’sA3aHI CIIJIBHUM TO0YTOM,
MaroTh B3a€MHI MpaBa Ta 000B’s13kH (4. 2 ct. 3 CK VYkpainu);

3. IlincraBu CTBOpEHHs CIM’I: CiM’s CTBOPIOETHCS Ha
micTaBi nuTr00y, KPOBHOTO CIIOPiJHEHHS, YCHHOBJICHHS, a Ta-
KOX Ha IHIIUX TIiJICTaBax, He 3a00pOHEHHUX 3aKOHOM 1 TaKHUX,
0 HE Cylepedyarh MOpAJbHUM 3acajaM cycmijgbcrtBa (4. 4
ct. 3 CK VYkpainm).

Buxonsun 3 LbOTO, 3aKOHO/IABELb 3po61/1B cnp06y BU3HAYH-
TH TIOHSTTA «CiM’s» B IOPUIANYHOMY PO3yMiHHi y 4. 2. ¢T. 3 CK
Vkpaiuu. Buennii-tmsinict [.B. XKuninkosa 3a3Hauae, 1o 3a-
KOHO/IaBellb, HAMAralounuch PO3KPHUTH IOHATTA CiM’1 3 MO3MLiT
COLIOJIOT ], BUPIIIy€ JIMIIEe MUTAHHS I0A0 MICISI Ta 3HAYCHHS
cim’iycycninbetsi[11,¢.65]. Cnianorogutick3xymkoro . B. XKu-
JIHKOBOI, ajKe JIHCHO, CTpykTypa Ta 3MicT 4. 2 cT. 3 CK
VYkpaiHu, sika, BlIacHe, i PO3KpUBAE, 3a 33 [yMOM 3aKOHOJABIIA,
IOpUAMYHE BU3HAYECHHS CIM’T, Ma€ MeBHI HEIOJIKH, 30KpeMa:

— 3aKOHOJIaBEllb MIIIOB HIISXOM MTPOCTOTO TEPEIiKy OKpe-
MHUX O3HaK CiM’i, SIKi 3pEIITOI0 HE CTAaHOBJIATH YITKOIO Ta
CTHCIIOTO FOPUIMYHOTO BU3HAUCHHS, OCKUIBKH HE BCi O3HAKH
Ha3BaHi;
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— BXKUTI 3aKOHOJABLIEM O3HAKH HAsSBHOCTI B3a€EMHHX IIpaB
Ta 000B’s3KiB, CIIIBHOIO MPOXKHUBAHHS Ta CHUIBHOIO HOOYTY
MOXYTh CHpPUAMaTHCS HEOTHO3HAYHO 1 B TAKOMY BHIIISAL IX
IIJIKOM pEeasibHO 3aCTOCYBaTH A0 CTY/ICHTIB, SIKi POXKHBAIOTh
y 3BHUYalHOMY TypTOXKUTKY B OJHIN KiMHATi, i TAKUM YMHOM
3pOOHTH BUCHOBOK, 1110 BOHH TaKOX CiM’s;

— O3HaKa CHUIBHOTO NpPOXXMBaHHS, BKazaHa y Komekci,
HIBEIIOETHCS Y HHOMY K MOJIOKEHHIM npo ii hakysbTaTHBHICTD
IO/ MOAPYIKOKS, SIKE BBAKAETHCS CIM’ €10 1 6€3 CHITBHOTO Mpo-
JKMBAHHS 3 TIOBAXHUX NPUYMH (HaBYaHH:, poOOTa, TiKyBaHHS,
HEOOXIIHICTh oIy 3a Oarbkamu, JiThbMHU TOINO). Lle x
CTOCYEThCS 1 AMTHHHM, SIKA HAJCKUTH 0 CiM’i OaThKiB 1 TOMI,
KOJIM CIUJILHO 3 HUMU He TipoxuBae (4. 2 ¢1. 3 CK Ykpainn);,

— cHipHMM BHAA€TbCcs nHosoxkeHHs Komekcy 1 1mono
HaJIUIEHHS TIpaBaMH 4ieHa ciM’1 oIuMHOKOI ocoOu. Buxomsun
3 HBOTO, OJIMHOKA 0c00a € TekK CiM’€r0, ajie 1Ie CYNepednTh 110-
IJIJaM Ha IpUPOAY ¢iM’1 SIK CyKYIIHOCTI, COI03y UM 00’ € IHAHHS
KITBKOX 0¢i0, TOOTO IBOX 1 OiIBIIIE;

— JICIIO CYNEPEWwIMBUM € MOJIOKEHHS, SIKe MEPEepaxoBye
nigctaBu crBopeHHs cim’i. Tak, miymadenns 4. 4 cr. 3 CK
VYkpaiHu Jae MpHBiI TOBOPUTH IPO TE, IO MOXYTh OyTH
IHIII TICTaBH U1l CTBOPEHHS CIM 1, OKpIM MepepaxoBaHuX, 3a
YMOBH, 110 Li¢ He OyJe 3a00pOHEHO 3aKOHOM Ta HE Cylepedn-
THUME MOpAJBEHHM 3acajgaM CycriibcTBa. Lle o3Hauarmme, mo
ciM’er0 MoxkHa Oyze Ha3BaTH Oynb-sIKY CYKYIHICTh OCi0, sika
He 3a00pOHEHA 3aKOHOM, HE CYIEpPEUUTh MOPAIbHUM 3acagaM
CYCHUIBCTBA, CIIJIBHO MPOKUBAE, HAIUIICHA CITIJTBHUM 1100y TOM
Ta Ma€ B3aeMHI npasa i 000B’s13ku. Hanpuknan, rpymy congar
y 30pOoHHUX cHUJIax, sIKi IPOXKUBAIOT Y CILUIbHIN Ka3zapMi.

Buxozstan 3 11b0T0, 3aIIpOIIOHOBAaHA 3aKOHOJABIIEM HOpMa-
nedininis nmorpedye BAOCKOHAJICHHS SIK B YacTHHI 11 camol
KOHCTPYKIIii, TaK i IIO/I0 YTOUHESHHS IOPUIUYHOTO BU3HAUCHHS
ciM’1 y 3aKoHi.

VY ciMeiiHOMY 3aKOHOJABCTBI MOPS/ 3 TEPMIHOM «CiM’sD»
BKUBAETHCS TEPMIH «wieH ciM’D». OfHaK MOBHOIO 1 YiTKOrO
MIPaBOBOTO BM3HAYECHHS IOHATTS WieHa CiM’1, Tak 5K 1 ciM’i,
HEeMae.

IIpu npoMy 3 ypaxyBaHHSIM BH3HAYCHHS MOHSITTS «CiM’s»
B CK VYkpainu mae OyTH MiITpPUMAaHUM TOJIOKEHHS 4. 2 CT. 64
KK YPCP, 3rifiHO 3 SIKUM JI0 WICHIB CiM’i BITHECEHO IpPYKH-
Hy HaiiMaua (BJacHHKa), IXHIX JiTe#, OaTbKiB Ta iHIIMX OCIO,
SIKIIO BOHH ITOCTIHHO MPOXKMBAIOTH Pa3oM i3 HaliMaueM i Be-
JIyTh 13 HUM CIIIJIbHE TOCTIOIAPCTRO.

AHami3 4YMHHOIO 3aKOoHOAaBcTBa (pimeHHs Koucrury-
nifiHoro Cymy VYkpaian Big 03.06.1999 p. Ne 5-pn/99
cnpaBa npo oQiliiiHe TIyMa4eHHS TEpMiHA «4JICH CiM’1»)
JI03BOJIsSI€ 3pOOUTU BUCHOBOK IIPO T€, L0 TEPMIH «UIEH CiM’I»
3aCTOCOBYETHCS BITHOCHO 0Ci0, SIKi OB’ sI3aHi CIMEHHIMH Tpa-
BamH i 000B’si3kamu [13]. Lle MoxxyTh OyTH JnIie 0coOH, sIKi
MPOKUBAIOTH OJIHIEIO CIM €10, WICHH PI3HUX CiMEH, KOJIMIIHI
yJeHu ciM’i, OB’ sI3aHi MK COO0I0 0COOMCTMMH HEMAHOBH-
MU i(a60) MaifHOBUMH IpaBaMu i 000B’sI3KaMHU, SIKi BUILTABA-
10Tb 13 1ILTIO0Y, cnopmHeHHﬂ YCHUHOBJICHHS a60 iHmoN (hopmu
BJIALITYBaHHS JiTeH y CiM 0.

BigmoBimHO 110 UYMHHOTO CIMEHHOr0 3aKOHOJABCTBA
oco0ucTi HeMalHOBI 1 MalfHOBI IpaBa Ta 00OB’S3KU MOXYTh
ICHYBaTH MK TAKUMH WICHAMH CiM’T: TIOIPYKKSIM, KOJUIIHIM
MOAPYX KM, OarbKaMH 1 JITbMH, YCHHOBIIOBaYaMHU Ta YCH-
HOBJIEHHMHU, PiTHUMH Oparamiu i cecTpami, AioM (6aboro) i
BHYKaMH, MaqyXol0, BITYUMOM 1 TAaCHHKOM, Iafaepurero [5].

Ha nymky I1.B. KpameHuHHukoBa, wieHiB cimM’i ciif
BIJIMEKOBYBaTH Bijl KaTeropii THMYacOBHUX MEMIKAHIIB, SKi
X0Y 1 KOPHCTYIOTBCS KHTJIOBOIO IUIOMICIO, MPOTE 3 TO3HUIIN
CIMEIHO-NIPaBOBHX BiJTHOCHH HE HaJIeXKaTh 10 ciM’1[12, c. 79].
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OxkpiM nepepaxoBaHUX KoAM(IKOBAaHMX HOPMATHBHO-TIpa-
BOBHX aKTiB, TIOHSTTS «4JICHH CiM 1 3aCTOCOBY€ETHCS 1II€ B IIUTIH
HU3II 3aKOHOIABYMX akTiB: 3akoHi Ykpainu «IIpo omoparky-
BaHHs NpuOyTKy mignpuemctBy [15], 3akoni Ykpaiau «IIpo
neHciiine 3ade3nedeHus» [16], 3akoni Ykpainu «IIpo neHciiine
3a0e3MeUYeHHs BIHCHKOBOCITYKOOBIIIB Ta 0CI0 HAYaJIbHUIIBKOTO
1 PSIOBOTO CKJIaJly OpraHiB BHYTpilIHIX crpas» [17], 3akoHi
3axucty» [18], 3akoni Ykpainu «IIpo comiajgbHUR 1 TIpaBo-
BHH 3aXHUCT BIHICBKOBOCIIY:KOOBIIIB Ta WiIEHIB iX cimei» 19],
3akoHi VYkpainu «IIpo mnoxexny Oesneky» [20], 3axoHi
VYkpainu «IIpo mimimiro» [21] Toro.

BucHoBku. OTKe, HOHATTS «4JICH CiM’T» BUKOPUCTOBYE€ThCS
He JIMIIe y CIMEHHOMY 3aKOHOJaBCTBI, a i BIACTUBE iHIIIMM ra-
JMy3sM TIpaBa: LUBUILHOMY, KUTIOBOMY, IPaBYy COLIAIBLHOTO
3a0e3Me4YeHHs, KPUMIHAIBHOMY TMpoiiecy Tomio. JlxepenbHa
6a3a, sika pPErIaMEHTye MOHATTS «CIM’s» Ta «WIEHH CiM 1y,
JIOBOJII IIUpOKa 1 moTpeldye BAOCKOHANICHHs. BiacHe, Ha
ChOTOJIHI BOAUAETHCSI HEOOXIHICTh BUPIMICHHS IIOTO MUTaH-
Hs caMe Ha piBHI CK VkpalHu NIISIXOM 3aKpIlIEHHS Y HbOMY
BIJIMOBIHUX Je(iHILIIHN.
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XO3AMCTBEHHOE IMPABO ¥ ITPOIIECC

VK 346.2; 346.5

CYB’EKTHU OPTAHIBALIMHO-TOCHOJAPCHKHUX ITIOBHOBAKEHb
Y CTPYKTYPITOCHHOJAPCBKUX CUCTEM

Ipuna KPABEIlb,
KaHIWAAT IOPUANYHAX HayK, JOIEHT KadeapH ToCIoaapChKOro IpaBa
KuiBcbkoro HanioHansHOro yHiBepcuteTy iMeHi Tapaca IlleBuenka

SUMMARY

This article is dedicated to the definition of the subject of organizational — economic authorities in the structure of modern
economic systems. Here you can find definitions of such forms of economic activity organization as “administration of economic
activities” and “regulation of economic activities”. The article analyzes characteristics of the subject of organizational — economic
authorities and uses them to formulate the concept of the subject of organizational — economic authorities. It substantiates the main
purpose of economic systems in the current economic environment, determines characteristics of economic systems and on the
basis of them it formulates such notion as «economic systemy, place of subjects of organizational — economic authorities in this
system.

Key words: administration of economic activities, regulation of economic activities, organization of economic activities,
subject of organizational — economic authorities, economic system, center of the economic system.

AHOTALIA
CrarTs IpUCBsIYCHA BU3HAUCHHIO MiCIIsl Cy0 €KTIB OpraHi3aiiHO-ToCIoapChKUX MOBHOBAXKEHD Y CTPYKTYPI CYy4aCHHUX TOCIIO-
Japcbkux cucteM. OOIPYHTOBYIOThCS MOHATTS TakUX (opM opraHizauii FoCoAapchKol AisIBHOCTI, K «YIPaBIiHHI» Ta «Pery-
mroBaHH:». Ha ocHOBI c(hoOpMyITb0BaHNX O3HAK BU3HAYAETHCS MOHATTS «Cy0 €KT OpraHi3aIlifHO-TOCIONaPCHKIX TOBHOBAKCHDY.
BusBisieTbcsl OCHOBHA MeTa CTBOPEHHS FOCIIOAAPCHKUX CUCTEM Y CyYacHUX EKOHOMIYHUX YMOBAX. AHaJi3yIOThCSl O3HAKU IOCIIO-
JApChKHUX CHCTEM Ta Ha IX OCHOBI OOIPYHTOBYETBCS MOHATTS «TOCHOJapPChKa CHCTEMay Ta MiCIie B Hilf cy0’eKTiB opraHi3amiifHo-

TOCIOAApPChKUX IMTOBHOBAXKCHb.

Ki11040Bi cJ10Ba: yrpaiiHHs TOCHOAAPCHKOT AiSIBHOCTIL, PEryIIIOBaHHS FOCIIOAAPCHKOI JisIIBHOCTI, OpraHizalis FoCcIoAapChKol
JUSUTBHOCTI, Cy0’€KT OpraHi3aniiHO-TOCIIOapChKUX TTOBHOBAYKEHB FOCHOAAPChKa CHCTEMa, IIEHTP TOCIIOAAPChKOT CUCTEMHU.

HocTaHOBKa npodaemu. PizHoro pomy iHTerposani
00’enHaHHs HaOyBalOTh IOMYJISIPHOCTI B cydac-
HUX YMOBaxX pO3BUTKY €KOHOMIKM YKpaiHH, OCKUIbKU
BOHM CTBOPIOIOTHCS 3 METOI0 3a0e3NedeHHs Ta PO3BUTKY
KOHKYPEHTOCIPOMOXKHOCTI CyO’€KTiB TOCIOAAPIOBAaHHSA, IO
JI0 HUX BXOJSTh, €()EKTUBHOIO 3I1MCHEHHS iX rOCIOAAPCHKOI
misutbHOCTI. Taki iHTerpoBaHi 00’€qHaHHS (TOCIOAAPCHKI
CHCTEMH) BiIpPI3HAIOTHCS 3a MOPSIIKOM Ta METOI0 CTBOPEH-
HSl, TIOPSIIKOM 31HCHEHHS LEHTPaMH TaKUX TOCHOAAPCHKHUX
CHCTEM CBOIX TIOBHOBa)KCHb, XapaKTEPOM BiIOBIIAIBLHOCTI
LIEHTPIB TOCHOAAPCHKUX CUCTEM Yy pa3i He3aJ0BIIBHOIO BU-
KOHAHHS CBOIX (YHKIiIl Ta HaHeCeHHs 30UTKIB CyO’eKTam,
CTOCOBHO SIKHMX 3IIMCHIOBAJIMCS TaKi MOBHOBAXKCHHA. Baxk-
JIMBE MiclLle B Cy4acHHMX TOCIOJApChKUX CHCTeMax 3aiiMaloTh
Cy0’€KTH OpraHizaliifHO-roCroAapChbKUX IOBHOBAXEHb, SKi
W 3IIMCHIOITh Oe3MocepeHbO OpraHizallifo ToCnogapchKol
JUSUTBHOCTI Cy0’€KTIB TOCMOAAPIOBAHHS, 110 BXOJATH /IO TAKUX
cHCTEM. 3 ONIAy Ha 3a3HAUCHE aKTyallbHUM BOAUa€TbCsl BU3-
Ha4YeHHs MICIS B CTPYKTYPi CYy9aCHUX TOCIOAAPCHKUX CHCTEM
Cy0’€KTIB OpraHi3aliifHO-roCrnoAapChbKUX MOBHOBAXKEHb.

MeTor0 cTarTi € BHU3HAYEHHA HOHATT «CYO €KT
OpraHi3aIiifHO-rOCIOIapChKUX TIOBHOBAXKCHBY, (POPMYITFOBAH-
HsI O3HAK Ta MOHATTS CyYacHUX FOCIIOAAPCHKUX CUCTEM Ta BU3-
Ha4YEHHsI MICLi B HUX Cy0’€KTiB OpraHi3aLiiiHo-rocrofapchKux
ITOBHOBQ)KEHb.

Bukiaan ocHoBHoro wmarepiamay. [lepm HiK BH3Ha4a-
THCS 3 OCOOJNMBOCTSIMHM IPAaBOBOIO CTaHOBHILA CyO’€KTIB
OpraHi3aliifHO-rOCIOIapChKUX TIOBHOB)XCHb Ta BU3HAYCH-
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H X Micus B CTPYKTYpi CyYaCHHX TOCHONAPCHKHUX CHCTEM,
JIOLUIBHO JIOCHIAMTH MOHATTS OpraHi3aliifHO-roCroaapChbKux
MMOBHOBaKeHb. HEOOXiTHO HAroJOCHUTH, IO TOCIOJApChKa
JiSUTBHICTD € Mpo(deciiiHOI0 Ta CHCTEMAaTHYHOIO isJIBbHICTIO,
TOOTO TaKow, 10 MoTpedye BiANOBIAHOI LiJIECIPSIMOBAHOT
opraizamii. Y TrocmnogapchbKo-paBOBUX HOpMax, SK 1 Yy
BIJIMIOBIZIHNX ~ NPaBOBHX  BIJIHOCHHAX,  BI1IOOPaXarOThCS
HE TUIBKM €KOHOMIYHI IHTEpECH OKpPEMUX YYaCHUKIB
TOCHOAAPChKOl  JISUIBHOCTI, a W 3arajibHU CGKOHOMIYHUHN
iHTepec  cycmimberBa.  [ocmomapchki  IPaBOBIIHOCHHU
MOKJIMKaHI OyTH TakuM 3aco00M periaMeHTalil IOBEeIiHKU
YYaCHHKIB TOCHOAAPCHKOI MiSUTBHOCTI, SKUH IiINOPSIIKOBYE
1X B3a€MHI BOJIbOBI BiZJHOCHHHU BOJIi BChOTO CYCIIJIBCTBA (JIep-
JKaBH), YUM 3a0€311euy€eThCsl €IHICTh TOCIIOJAPCHKUX BIITHOCHH
[10, c. 60—61]. HaliBaxIMBILIOI YMOBOI BHUPIIICHHS Cydac-
HHUX GKOHOMIUHMX IpoOJIeM 1 € rapMOHilHe MO€IHaHHS NpH-
BaTHUX 1 MyOIIYHUX IHTEPECIB.

3a3HaueHl JIOKTPUHAJIBHI TOJOKCHHS 3HAMIUIA CBOE
BiTOOpakeHHs ¥ y YMHHOMY 3aKOHOZaBcTBi Ykpainu. Crat-
1 1 Tocnonapcbkoro kopexcy Ykpainu (pami — I'K Ykpainu)
BCTaHOBIIIOE, IIO el KOJeKC BU3HAYa€ OCHOBHI 3aca Iy TOCIIO-
JApIOBaHHs B YKpaiHi Ta peryioe rocrnogapchKi BiTHOCHHH,
10 BUHUKAIOTh Yy Mpolleci opraHizauii Ta 3aiHCHEHHS
TOCHOAAPCHKOT AISUTBHOCTI MiX Cy0 €KTaMM TOCIIOJapIOBaH-
HSl, @ TAKOXK MK UMM Cy0’€KTaMH Ta IHIIMMU y4aCHHKaMHU
BIJHOCHH y cpepirocrnonapioBanHs [6]. BinnosinHo no 4. 4 ct. 3
I'K Vkpainu cdepy rocrnonapchbkux MpaBOBIIHOCHH CTaHOB-
JSTh TOCIOAAPCHKO-BUPOOHHMYI (MAHHOBI Ta iHII BiTHOCHHH,
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10 BUHUKAKOTh MiXk Cy0’€KTaMH rOCIIOIaprOBaHHs i1 yac 0e3-
HOCEPEeIHbOrO 3M1ICHEHHS IOCIOAAPCHKOI AisUIBHOCTI — 4. 5
ct. 3 'K VYkpainu), oprasizaniiHo-rocrnoaapchbki (BiHOCHHH,
IO CKJIAJalThCs MK Cy0’e€KTaMHM TOCHOJApIOBaHHS Ta
cy0’ekTaMu OpraHi3alilfHO-rOCIIOAAPCHKUX IOBHOBAKEHb Yy
MIPOIIECi yIpaBIiHHS FOCIOIAPCHKOI0 AisIbHICTIO — 4. 6 ¢T. 3 'K
Ykpainu) Ta BHYTPillIHBOTOCIIOIAPCHKI BIIHOCHHU (BiTHOCHHH,
10 CKJIQJAIOTHCSI MDK CTPYKTYpPHUMH MiJPO3/iTaMu cy0’eKkTa
TOCIIOJapIOBaHHS Ta BiTHOCHHHU Cy0’€KTa TOCIIONapIOBaHHS 3
HOro cTpyKTYpHUMH Miaposainamu — 4. 7 ct. 3 T'K Ykpaiunm).

ITpore B I'K Ykpainu mo3a yBaroro 3aluIIMiIOCs Oarato
MUTaHb, IO CTOCYIOTBCS OPraHi3alliifHO-TOCTIONApCHKHUX I10-
BHOB2)XCHb, Ha 1[0 3BEPTAOTh yBary Cy4yacHi JIOCIIJIHUKH
FOCIIOAAPCHKOIO IpaBa. 30KpeMa, CIiJl MOTOAUTUCS 3 TOUKOIO
30py B.C. lep6unu, mo 'K Ykpainu, Ha sxaib, He PO3KpHBAE
3MICTY TIOHSTTS «OpraHi3ailis TOCIOJAPCHKOT AisIIBHOCTI»
[24, c. 18]. V nHaBuasbHil JiTepaTypi 1€ MOHSTTS PO3KpU-
TO JIMIIE JISIKUMH JOCTiIHUKaMu [4, ¢. 15], He3Bakaroun Ha
Te, [0 B TeOpil rOCIOAAPCHKOTO MPaBa BOHO PO3IVIAA€THCS
SIK OJIHE 3 HAPDKHHUX TOHATH TOCIMOAAPCHKO-IIPABOBOI HAyKH,
3a JIOTIOMOTOIO SIKOTO, 30KpEeMa, PO3MEKOBYIOTHCS MPEIMETH
LUBLUIBHOTO W rocrogapcbkoro npaea. Y 'K Vkpainu Takox
BiZICyTHE HOHSTTS «yIPABIiHHS FOCIOJAPCHKOIO AiSIBHICTION,
y TpOIeCi SIKOTO CKIIAJalThCs OpraHi3amiiHO-TOCIoIapChKi
BITHOCHHH MiX Cy0’€KTaMH TOCIIOJIapIOBaHHS Ta Cy0’ €KTaMu
OpraHi3aliiiHO-rocnoAapChKUX IOBHOBAXKEHb.

XapakTepusyloud OpraHizaliiHO-rocIogapchbKi MOBHOBA-
JKCHHSI, CJIiJ] HArOJIOCUTH, 1110, BU3HAYAIOUN CBii IpeiMeT pe-
rymoBanHs, 'K Ykpainu BxkuBae Ba TEpPMiHU: «OpraHizawis»
(ct. 1 TK Ykpaian) Ta «ynpasiiaas» (4. 6 c¢t. 3 'K Vkpainu),
HE PO3KPUBAKOYHM IIi MOHATTA. BinTak HEOOXiTHO X PO3MEKY-
BaTH Ha 3aKOHOJABYOMY DiBHI, CIIMPAIOYNCH HA BiJIIOBIHE Te-
OpeTHUYHE OOTPYHTYBaHHSI.

Ha nymxy A.M. CMorkiHa, opraHi3ailisi — 11¢ BCTAHOBJICH-
Hs 1 3a0€31e4eHHsI JIOUIIbHUX 3B A3KIB MK €JIeMEHTaMHU CH-
cremu [22, c. 17]. H. Heii BBaxae, 1110 opraizaiiisi — 1e ojHa
3 yHiBepcalbHUX (DyHKIIH corianbHOro (y TOMy YHCIi Jiep-
’KaBHOTO0) ynpasiinas [17, c. 29], To6To opranizarisi o3Ha4ae
CKJIaJIOBY 3MICTY YITPABIIHCHKOI MisUTBHOCTI HIOAO BIOPSIKY-
BaHHsI TICBHUX CYCIIJIbHUX BIIHOCHH (00’€KTIB yNpaBIliHHS),
pauioHanbHOI 1OOYyZOBM OpraHiB (amapary) yHOpaBIIiHHS
(cy0’eKTiB ympaBIiHHS), a TaKOXX CHCTEMH YIPABIIHHSI B
LIJIOMY SIK CyKYITHOCTI BIJIMTOBITHUX YIPABIiHCHKUX €JIEMEHTIB,
mo nepeOyBalOTh y BiIHOIIEHHSAX Ta 3B’A3KaX MiX COOOIO
i YTBOPIOIOTH OpraHiuHy IUTICHICTh, €AHicTh [25, c. 294].
Ha aymKy iHIIMX HayKOBIIiB, OpraHi3ailis — Ii¢ OUIbII IIH-
pOKe TOHATTS, Take, IO HE TMONIHHAETHCS 3MICTOM MOHSTH
YIPaBIiHHS, YIPABIIHCHKOT AisUIBHOCTI 200 yNpaBIiHCHKOTO
nporiecy. YOpaBiiHHS SK IiJIa HampaBlieHa B3a€MOJIsl MikK
cy0’ekTOM # 00’€KTOM Yy CHCTEMi YHpaBIiHHS BUCTYIA€ ele-
MEHTOM OpraHi3allii mporecy JOCITHEHHS IijeH, BUPILICHHS
3aBaasb [13, c. 13].

IIpencTaBHUKKM HAyKUd aIMiHICTPATHBHOIO IpaBa BKa3y-
F0Th, IO JICPYKABHE YMPABIIHHS — 1¢ crielu(iuyHui Pi3HOBH/T
JUSUTBHOCTI  OpraHiB JIep)KaBH, OCHOBHHUM 3MICTOM SIKOT €
OpraHi3yrouuii BILIUB i3 OOKYy HOCIIB A€piaBHO-BIAJHUX I10-
BHOB&)KEHb HA CYCIIUJIbHI BIIHOCHHU Ta MPOLECH 3 METOI0
iX yHnopsakyBaHHs, KOOpAMHALIi Ta CHPSIMYBAaHHS MITSIXOM
PI3HOTO POy HOPMOTBOPYHX 1 PO3MOPSITIMX [Iiii HA BUKOHAHHS
3aKOHIB Ta IHIIMX MPABOBUX aKTiB aepxkasw [1, c. 143; 3, c. 31].

Ha nymxy O.I1. BixpoBa, ymnpaBiiHHS B KOHTEKCTI 4. 6
cr. 3 TK Vkpainn moxua OXapaKTepU3yBaTH SK n1;[3aK0HHy
BIIaJHYy IiSUTBHICTH 3 OpraHizamii rocrogapchbKuX 3B’sI3KiB,
IO 3AIHCHIOETHCS OpraHaMM JepkaBHOI BIagy, OpraHa-
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MH MICIIEBOTO CaMOBPSLyBaHHS, HAAUICHHUMH TOCIIOAApCh-
KOI0 KOMITCTEHIII€I0, & TaKOX I'POMAJSTHAMH, TPOMAJCHKHMHU
Ta IHIOMMH OpraHi3alisMH, sSKi BHUCTYNAIOTh 3aCHOBHHKA-
MU CyO’€KTiB TOCIOJApPIOBAHHA YM 3AIHCHIOIOTH MION0 HHUX
OpraHizaliifHO-roCroAapCchki  IMOBHOBKEHHS HAa  OCHOBI
BiiHOCHH BnacHocTi [5, ¢. 18]. Tlpore cmipHOIO € Te3a, L0
MiJ3aKOHHA BJIQJHA JisUIbHICTh 3[IHCHIOETHCS TPOMAJITHAMH,
IPOMa/ICEKAMH Ta 1HIIMMHU OpPraHi3allisiMH, HaBITh SKIIO BOHU
BUCTYIIAIOTh 3aCHOBHUKAMH Cy0 €KTiB TOCIIOAAPIOBaHHS YU
3IIMCHIOIOTh IIOJI0 HUX OpraHi3aliifHO-rocrnoaapchbki MOBHO-
Ba)KCHHSI Ha OCHOBI BIJIHOCHH BJIACHOCTI, OCKUIBKHM BKa3aHa
JUSUTBHICTH (TTi3aKOHHA) 3/IIHCHIOETHCS BUKITFOYHO OpraHaMu
JIepKaBHOT BIIaJIM Ta/ab0 MiCIIEBOTO CaMOBPSITyBaHHSI.

3MICT ynpaBiliHHS $IK coLianbHOI (yHKUII BUSBISETbCS
B Oprai3yrouiil HisUTbHOCTI, IO JIOCSTAETHCSA IUITXOM
00’€THAHHS, Y3TO/DKEHHS, PETYIIOBAaHHS, KOOpAMHALII Ta
koHTposto. CHipHUM Yy BITUM3HSHIN Hayll € NUTaHHA IOAO
KimbKoCTi  (yHKIiH ynpariminasa. 3okpema, FO.A. Haza-
POB BBaxKae, 110 TPOLECY YIPABIIHHS NPUTaMaHHI YOTHUPU
OCHOBHI (yHKLIi: IUIaHyBaHHs, OpraHizalis, MOTHBAllil Ta
KOHTPOIB [16, c. 29]. B.Sl. ManuHOBCEKHIT BHOKPEMITIOE 11’ ITh
GyHKIIH yrnpaBiIiHHA: niepen0aueHHs, OpraHizallis, po3nopsii-
JKCHHSI, KOOp/MHAIiS Ta KOHTpoJb [15, c. 204]. [lesxi BueHi
BU3HAYAIOTh, II0 METa YIPABIIiHHS MOJNATaE B OpraHizamil
CIUIBHOT JSNIBHOCTI JIFOZICH, TX OKpEeMHX TpyIl Ta OpraHizariii,
3a0e3MeYeHH] KOOpAMHAI] Ta B3aeMOJil MK HUMH, a HOro
CYThb — Y 3IIMCHEHHI Kepylo4oro BIUIMBY Ha IE€BHI 00 €KTH
[7,c.23].

B acmekTi po3MeXyBaHHS MOHITh «OpraHizallisiy Ta
«yTPaBIiHH» HEOOXIJHUM TaKOXK € BU3HAYCHHS TOHSTTS «pe-
T'YJIIOBAHHS TOCIOJAPCHKOT AISUTBHOCTIY, OCKIIBKH OCTaHHE
3MIMCHIOETbCA 3 METOI0  YNOPSAKYBaHHS —TOCIONApCHKOT
IUSUTBHOCTI Y0 €KTiB TocrofaproBanHs. JlepkaBHe perysiro-
BaHHS — II€ OpraHi30BaHHi MpPOIEC KepiBHHuTBa perysno-
BAHHs1 Ta KOHTPOIIIO JCP)KABHHUX OPraHiB 3a PO3BUTKOM Cep
CKOHOMIKH Ta KyJIbTYpH, IHIIMX Chep ACpKaBHOTO KHTTA
[23, c. 102]. V 3micT Aep:kaBHOTO PEryJrOBaHHS BKIIOUYAOTh
BILUTMB HA HEIiIOPSIKOBaHI I[bOMY OpraHy BUKOHABUOI BIIaIx
00’extu [18, ¢. 12].

Ha nymky B.A. Paiiz0epra, € Bci mijicTaBu CTBEpIKYyBa-
TH, II0 KaTeropis «ylpaBliHHS» HOCUTb OLIbII 3arajbHUH
XapakTep, HDK Kareropis «peryjiioBaHHSM» 1 BKIIOYAE i SIK
CBOIO CKJIQIOBY YacTHHY. SIKIIO ymnpaBmiHHS — 1€ Oynb-sIKui
BIUIUB Cy0’€KkTa (AaKTUBHOI CTOPOHH) Ha 00 €KT (IAaCUBHY
CTOpPOHY), LIO 3IIHCHIOETBCS 3 METOI0 HANpaBIeHHS HOro il
HEOOXIIHUM /7151 Cy0’ €KTa YMHOM, TO PETYJIFOBaHHS NOKIMKAHE
3IiIICHIOBAaTH KOpPETYBaHHS JisUIbHOCTI eKOHOMIYHOTO 00’€KTa,
IO HANPaBISIETHCS YIPABIIHHIM 3arajoM. ToOTO ynpaBiiHHS
BHU3HAUA€ TPAEKTOPIIO PYyXy, PO3BHTKY B ILIJIOMY, TOAI SIK pe-
TYJIIOBaHHS PO3MOBCIOMKYETHCS TUTBKH Ha KOPEKI[Io, 3MiHY,
YTOYHEHHSI ITPOTPAMHOTO KOPEKTYBaHHS BiJIIOBIHO IO YMOB,
IO CKJIaJaloThes, JOAATKOBUX BHUMOT, OCOONMBHUX JAEPXKaB-
HUX 1HTepe01B [21,c. 36] IIpore B HaykoBUX TpaLsX yxKe OyB
MiITaHUA KPUTHLI el cyTo KiOepHEeTHYHMH MiAXix 10 po3me-
JKYyBaHHS TaKUX MOHATH [17, c. 28-29].

CIylIHOI0 BUAAETHCS TOUKA 30pY, IO CHOTOAHI OO
JIEPXKABHOTO BIUIMBY HAa CKOHOMIYHI CYCIUIbHI BIJHOCHHU
OUIBII JIOIIILHO BKMBaTH TEPMIH «pPETrYJIIOBaHHS», a HE
«yIpaBIiHHS», OCKLUIBKU OCTaHHE Nependadae Oe3nocepenanii
YIPABIIHCHKUH BIUTHB i3 MPSIMHUM BCTAHOBJICHHSIM 00’ €KTIB 1
cy6’€KTiB ynpaBniHHﬂ KOPECIIOH/ICHIII€X0 TpaB 1 000B’SI3KiB,
aJIpecHiCTIO ynpaBJ‘IlHHH 10 B YMOBax pI/IHKOBOI EKOHOMIKH €
HE TITBKH HAJ3BUYAHHO CKJIAJHOKO CIIPABOIO, A i CYNepednTh
[IPUHLUIIAM PUHKOBOI €KOHOMIKH Ta iCHYIOUOMY B KpaiHi mpa-
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Boropsiaky [19, c¢. 19-20]. Ha minTBep/KeHHS [[bOTO MOXKHA
HABECTH MPHKIIAJ i3 BITYU3HSIHOTO TOCHOAAPCHKOTO 3aKOHO-
naBctBa (y cT. 22 'K Ykpainu iigeTbes po ep:KaBHAN CEKTOP
EKOHOMIKH, OCKIJIbKH JIepKaBa HE PETyIIIO€, a YIPABIIS€E rOCIO-
JAPCBHKOIO JTiSUTBHICTIO).

3 oIy Ha 3a3HaYeHE BBAYKAEMO, 10 (popMaMHu 31iHCHEHHS
opraHizanii TOCIOJapChKOl JisJIBHOCTI € yIpaBIiHHS TO-
CIO/IapPCHKOIO [TISUTBHICTIO Ta PEryNIOBaHHS TOCIOJapCHKOT
JISUTBHOCTI.

YnpasiiHHS TOCIOJAPCHKOIO JTISUTBHICTIO — 1€ KOMIUIEKC
HEOOXIHUX 3aXOJiB, L0 peai3yloTbcsl Ha IMiJCTaBi Ipasa
BJIACHOCTI Ha MaifHO, Ha 0a3i KO0 MPOBATUTHCS TOCIIOAAPCH-
Ka JiSIpHICTH, ab0 JCEroBaHMX IOBHOBAXKEHb 13 METOIO
edexTHBHOTO i1 31iiCHEHHS (30UIBILECHHS TOXOY BiJl BUKOPH-
CTaHHS TAKOro MaiiHa, 30UTbIIICHHS BAPTOCTI Ta/ab0 KiTbKOCTI
MaiiHa, JIOCSITHEHHs TICBHOTO COLIIaIbHO-€KOHOMIUHOTO e(ek-
Ty), a00 KUIBKOCTI MaiHa, JOCATHEHHs IE€BHOIO COLiajbHO-
eKkoHOMIUHOrO  edekrty).  YIpaBiiHHS  TOCIOIAPCHKOIO
JUSUTBHICTIO 3/IIHCHIOETHCSI TAKUMHU Cy0’€KTaMu: 1) opraHamu
JIepIKaBHOI BJIAJM, OpPraHaMH MICIIEBOTO CaMOBPSITYBaHHS
010 CY0’€KTIB TOCIOJAPIOBAHHS, SKi HaJCKaTh BiIMOBITHO
JI0 JIP’KaBHOTO/KOMYHAJILHOTO CEKTOPIB EKOHOMIKH; 2) TOCIIO-
JApCHKUMH 00’ €JHAHHIMH I110JI0 YYACHUKIB TaKUX 00’ €/JHAHB;
3) 3acHOBHHKaMHM/y4aCHHKAaMH YHITapHUX MIAMPUEMCTB Ta
KOHTPOJIOIOUMMH BJIACHUKAaM{ KOPIIOPATHBHUX MpaB IIOAO
BiJIOBITHUX i IPHEMCTB/TOCIIONAPCHKUX OpraHi3aliid KopIio-
paTtuBHOTO THITY; 4) IHIIUMH Cy0’ €KTaMH, IKUM OpraHi3aliiHo-
rOCIOAAPCHKI OBHOBAXEHHS IIOJ0 YIPABIIHHS OCIOAapCh-
KOIO JIISIJIBHICTIO JIEJIETOBaH1 BIACHUKOM BiJITOBIJIHOTO MaiiHa.

PerymoBaHHS TOCIIOAAPCHKOT AisUTBHOCTI — [1€ BCTAHOBIJICH-
HSl YHOBHOBa)KCHHMH 3aKOHOM CYO’€KTaMH YMOB 3IiHiCHEHHS
rOCIOJAPCHKOI TiSUTBHOCTI TOCHOJAPCHKUMH OpraHizalisiMu
BCiX ()OpPM BIACHOCTI Ta IHIUBIAYATBHUMHU MiAMPUEMIISIMA
(rpomansHaMu, iHO3eMIIMH, ocobamu 0e3 TpOMaJsSHCTBA,
3apEECTPOBAHUMH Yy BCTAaHOBJIIEHOMY 3aKOHOM IOPSAKY SIK
Cy0’€KTH MiANPUEMHHIBKOT TiSTIBHOCTI) 3 METOIO TapaHTyBaH-
Hs1 CBOOO/IM i IIPUEMHUIITBA, 0OMEKEHHSI MOHOIIOII3MY Ta 3a-
XHUCTYy €KOHOMIYHOI KOHKYpPEHIIii 3 OMHOYACHUM 3/TiHCHEHHSIM
KOHTPOJIO 32 JOTPHUMAHHSM BCTAHOBJIECHHX MPABHI, HOPM
1 3aCTOCYBaHHs BIANOBINANIBHOCTI 3a IX TOpyIIeHHS. Pery-
JIIOBAHHS TOCHONAPCHKOI ISITBHOCTI 3IIHCHIOETHCS JIepiKaB-
HUMHU OpraHaMH Ta OpraHaMH MiCIIEBOTO CaMOBPSTYyBaHHS,
OCKUIBKH caMe JiepkaBa B 0co0i CBOIX opraHiB 3000B’s3aHa
peryinoBaTH CyCIUIbHI, Yy TOMY 4YMCIi TOCIOJApChKi,
BIJTHOCHHH, 30KpeMa, MiJ 4ac 3[AIHCHEHHS IiAMPUEMHHUIBKOT
JUSUTBHOCTI B KpaiHI TaKuM YMHOM, 11100 3a0e3neunTn OanaHc
MDK [IPUBAaTHUMH IHTepecaMH MiNPUEMIIB Ta IIyOIiYHMMU
iHTepecaMy (CycHiibCTBa, JEpPKaBH, TEPUTOPIATEHUX TPOMA,
CTIIO)KMBAYiB).

Besnepeuno, KOHTpoiab — 1€ OOOB’sI3KOBa CKJIaJ0Ba
oprauizaiii rocrofapchbkoi MisiIbHOCTI (yHpaBiiHHS Ta/a0o
PEryJIIOBaHHS), OCKUIBKM 3a HOro BiJICYTHOCTI 3/iHCHEHHS
OpraHizaiiifHo-rocrnoapchbKux MOBHOBa)KCHb BTpayae
ceHc. KOHTposp sIK CKIIaoOBY PETryJIIOBaHHS T'OCIOAAPCHKOT
JOSUTBHOCTI MOJKHAa BH3HAYUTH SK KOMIUIEKC HEOOXiIHHX
3ax0/1iB, 110 IOJATaloTh y MepeBipli (HaKTUUYHUX HAOpsAMIB 1
Pe3yNbTaTiB AisIIbHOCTI CY0’ €KTIB rOCMOAAPIOBAHHS BCTAHOB-
JICHUM JIEPKaBOIO MpaBWJaM, HOPMaM 1 HOpMaTHBaM, BHUSB-
JICHHSI TOPYILICHb Y 1X JISUIBHOCTI Ta 3aCTOCYBAaHHS 3aXOJIiB
BianoBigansHoCcTi. HeoOximHo moromutrcs 3 aymkor O.D.
AHjipiiiko, MO Maike BCl OpraHd BHKOHABYOi BJaJd B Me-
JKax CBOIX MOBHOBAXEHb 3IHCHIOIOTH (YHKIIIO KOHTPOJIO.
[Ipore sKIIO ST OKpEMHUX JepKaBHHX OPraHiB Isl (QyHKIS
€ (akyabTaTUBHOIO, TO /ISl 1HIIMX KOHTPOJb € OAHHM 3 OC-
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HOBHUX YM OCHOBHHMM BHJIOM AisUTbHOCTI. DYHKIIIS KOHTPO-
JIF0 € BU3HAYAIBHOIO MiJT 4ac HaJIICHHS 1X MOBHOBKCHHIMHU
[2, c. 122]. Tlpoumec pgemokparu3aiii BHIC 3MiHH B
CIIBBIIHOILIICHHS LICHTpaji3allii i qeneHTpatizanii yrpasiiHHs,
MPU3HAYEHHS KOHTPOJIO i OPMHU Ta METOIH HOTO 3iHCHEHHS.
I3 3aco0y mnokapaHHS KOHTPOJIb, HaOyBIIW iH(OpMaIiiHO-
QHAJTITUYHOTO XapakKTepy, CTaB HEBiJ €MHMM YHHHUKOM IIO-
JTAJIBIIOTO YIIOCKOHAJICHHs yipaBiiHHA [§, c. 349].

Ha ocHoBI aHami3y BiJOBIHAX aKTiB 3aKOHOJABCTBA (Ha-
cammnepen 'K Ykpaiun), 1110 BU3HA4alOTh IPABOBE CTAHOBUILE
cy0’€eKTiB OpraHizaliiiHO-rocrofapcbKUX IOBHOBAXEHb, Bpa-
XOBYIOUM TEOPETUYHI ITOJIOKEHHSI TOCHOAApChKoro mpasa (y
TOMY YHMCIIi HaBEJICHI), MOXKHA BHJIUINTH TaKi OCHOBHI O3HaKU
Cy0’€KTIB OpraHi3aliifHO-roCoAapChbKIX MTOBHOBAXKEHb:

1) 00OB’SI3KOBI YYaCHHKH TOCIOJAPChKUX BIJIHOCHH 3
opranizanii (ynpapiiHHs Ta/ab0 peryioBaHHs) roCnoaapchbKol
IISTBHOCTI,

2) mpsiMo ab0 OIOCEPEKOBAHO 3MIMCHIOIOTH YIPaBIiHHS
TOCHOAAPCHKOI  JISUTBHICTIO  Cy0’€KTIB  rOCIOJAapIOBaHHS
(BM3HAYAIOTh METY, MpPEeIMeT TOCIOAAPChKOi JSUTBHOCTI,
CKJIaJ] i KOMIICTCHI[IF0 OpTraHiB YIpPAaBIIiHHS, MPABOBUU THUTYI
MaifHa TOCIONApChKUX OpraHizaiiii) Ta/abo perynroBaHHS
rOCIIOJAPCHKOT IiSIIBHOCTI Cy0’ €KTiB FOCIIOAAPIOBAHHS;

3) IOpUAMYHMMH IIJCTaBaMH X BHHUKHEHHS €
HOPMAaTHBHO-TIPaBOBi aKTH, YyCTaHOBU1 JOKyMEHTH FOCIIOAapCh-
KHMX OpraHi3aliii/o0’e1HaHb, OpraHizaliiiHo-rocrnoaapehKi J10-
roBOpH, a (paKTHYHUMH — BIIHOCHHHU BJIACHOCTI, BiIHOCHHHU
KOHTPOJIIO-TIANOPSIKYBaHHs,  HAJJICHHS  OpraHi3auiiHo-
TOCIOJAPCEKUMH  TIOBHOBRXECHHSMH 3 PETyJIIOBaHHS
TOCHOAAPCHKOI JiSUTBHOCTI CYO0’€KTIB TOCIONAPIOBAHHS BCIX
(hopM BIacHOCTI, JieJIeryBaHHs OpraHi3alliifHO-rOCMOAaPChKIX
MTOBHOBAXKCHB;

4) mig yac peamizaiii CBOTX TMOBHOBa)XEHb NPUIMAIOTh
000B’s13KOBI pillieHHs /sl Cy0’€KTIB TOCHOAAPIOBAHHS, MO0
SIKUX BOHH 3/1IHCHIOIOTHCS;

5) 3AiHCHIOIOTE KOHTPOJIb IOO0 Cy0 €KTIB TOCIIOAAPIOBAH-
HsI, CTOCOBHO SIKUX Pealli3yloTh CBOI IOBHOBa)KCHHS.

V3aranpHUBIIM HABEJICHI O3HAKH, MOYKHA JIATH TaKe BU3HA-
YeHHsI MOHATTS Cy0’€KTa OpraHi3aliifHO-TOCHONAPCHKHUX I10-
BHOBa)KCHB:

Cy06’exT opraHizaliifHO-rocrioflapcbKux IOBHOBaXEHb —
e cy0’€KT rocroAapCchKuX MPaBOBITHOCHH (OpraH JepKaBHOT
BJIAJM, OpPraH MiCIEBOTO CaMOBPSAIYBaHHsS, TOCIOAAPCHKa
oprasizanisi, FpOMa/IfHUH, iHO3eMelb, 0coba 0e3 rpoMaisiH-
CTBA), IKUH 3IHCHIOE YITPABIIHHS FOCIOAAPCHKOIO TisTbHICTIO
Cy0’€KTIB TOCHO/aproBaHHs Ta/abo ii perynroBaHHS (CKia-
JIOBOIO SIKUX € KOHTPOJIb) 338 HAsBHOCTI JUIS I[bOTO MPABOBUX
mizcTaB Ta PaKTHUHUX MOXKITMBOCTEH.

ITin yac xapakTepuCTUKH Micls Cy0’ekTa opraHizaiiiHo-
rOCIOJAPCHKUX TOBHOBAXEHb Y CTPYKTYPi TOCIOAaPCHKUX
CHCTEM JOUUTBHUM € BU3HAYEHHS O3HAK Ta MOHSATTS Cy4aCHHX
TOCIIOJAPCHKUX CHCTEM.

IIpaBoBe CTaHOBHIIE TOCHONAPCHKUX CHUCTEM Ta X CKIia-
JIOBUX JOCHIDKYBalloCs II€ B PasSHCBKIM TocnomapchKo-
npaBoBiii goktpuHi (M.I. Konses, B.B. Jlanres, B.K. Ma-
mytoB, A.Sl. Tlununenko, A.M. Ilnekan, I'B. IlpoHceka), a
TaKOX y PaISHChKIA aJMIHICTPATHBHO-TIPABOBIM JOKTPHHI
(O.I1. Anexun, IJI. Bauuno, B.I'. Bumnskos, F0.M. Ko3inos).

HayKkoBIISIMH TOCTIOAAPChKI CHCTEMH PO3IVISIAIKCS Yepes3
MIPU3MY YIOCKOHAJICHHSI CHCTEMH YIPaBIiHHS COLIaiCTUIHOIO
CKOHOMIKOI, OCHOBHA YyBara MpHUAUBIIACS JOCIIHKCHHIO
LIEHTPIB TOCIOJAPCHKUX CHUCTEM: MIHICTEPCTB, BIiJJOMCTB,
JICP’KABHUX KOMITETIB (10 OYyJIO 3YMOBJICHO 00’ €KTHBHUMH
IOPUYMHAMH, 30KpeMa HasBHUM CYCHiIbHO-EKOHOMIYHUM
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ycrpoem CPCP), ixHi TeopeTHuHi po3poOKH MarOTh BaXKIIH-
BE€ 3HAYEHHs JUIA OCSITHEHHsI CyTi, MPU3HAYCHHS Ta TOPSAKY
(YHKITIOHYBaHHS TOCIIOAAPCHKIX CUCTEM.

Ha nymky B.B. JlanTeBa, rocnofapcbka cucTeMa Maia Taki
OCHOBHI O3HaKH:

1) Mera CTBOpeHHS, sKa Ioisrajga y BUPOOHHIITBI
MpoayKiii abo 31iHCHEHHI 1HIIOT TOCTIOAAPCHKOI JiSITBHOCTI
JUTS 32JI0BOJICHHS MTOTPeO HAPOJHOTO TOCIOAapCTBa Ta HAce-
JICHHSI, 10 3a0e3MeuyBanocs MOEJHAHHIM Li€l AiSUTbHOCTI 3
KEpIBHUIITBOM HEIO;

2) 10 CKJIagy TOCIOJApChKOI CHCTEMH  BXOIMIIH
TOCIOAAPChKI OpraHu, OJIMH 13 SIKUX KePyBaB HiSUIbHICTIO CH-
CTEMH Ta BCIX ii JaHOK;

3) HagBHICTH y JIAHOK TOCHOAAPCHKOI  CHUCTEMH
TOCIOAAPCHKOT KOMIICTEHIIIT;
4) MK JaHKaMH TOCIOAApPChKOi CHCTEMH ICHYBaJId

HOCTiHHI BITHOCHHY, CTab1bHI TOCHIONAPChKI 3B SI3KY;

5) HasBHICTh y TOCMOJAPCHKOI CHUCTEMH IEBHOTO Maii-
Ha — MarepiaJibHUX Ta (PIHAHCOBUX PECYPCIB, MO J03BOJISIIU
3MIIHCHIOBATH TOCHOAAPCHKY MisUIBHICTh Ta YIPABISATH HEIO
(OCKITbKM CHUCTEMA B IIIIOMY Cy0’€KTOM IpaBa He Oyia, MaitHO
3aKpITUIIOBAIOCS 32 LICHTPOM CHCTEMH Ta ii JIAHKaMH);

6) [iUIBHICTH TOCIOJAPCBKOI CHUCTEMHM Momia OyTu
OpraHi3oBaHa Ta 9acTO OCHOBYBAJlacs Ha 3acajax rocrpo3pa-
XyHKYy [14, c. 8-12].

I'B. IlpoHCcbka aklleHTyBaja yBary Ha HpU3HAUEHHI
ragy3eBOi TOCHONApChKOi CHCTEMH: BOHAa Oylla TOJOBHHM
KaHAJIOM yCeOIYHOTO YIpABISIOYOrO BIUIMBY JCPIKAaBU Ha
HU30BI JIAHKM EKOHOMIKM Ta OCHOBHUM (y Trally3eBOMY
po3pi3i) oprasizamiiHUM 3aco00M 3a0e3IeueHHs TUIAHOBO-
ro MpONOPLIHHOTO BUPOOHUITBA B HAPOJHOTOCIIOIAPCHKOMY
Macmrabi [20, c. 24].

Ha nymxy M.I. KoHsieBa, yciM rocrnogapchbKuM CUCTEMam
OyJI IpUTaMaHHI TaKi 03HAKH, SIKi IO3BOJISLIH 1M SIK Cy0’eKTam
MaTd IOBHOB&KEHHs, BCTYNAaTH B INPAaBOBIAHOCHHU IIif 4ac
3IIHCHEHHSI TOCTIOIAPChKOI AiSTIBHOCTI Ta KEPIBHHIITBA HEIO.

[Mepmoro 03HaKoK (Ha BiAMIHY Bijl MIAPUEMCTB Ta IHIIMX
OJIHOIIOPSIIKOBHUX IOCIIOJAPCHKUX OpraHizaliit) FocrnoaapchKol
cucremMu Oyna ii KOMIUICKCHICTh. BoOHa o0O3Hayanga Taky
OpraHizaliitHO-CTPYKTYpHY TOOYIOBY, 32 SIKOT IiANPHEMCTBO
(iHIIl OIHONOPSAKOBI HMEPBUHHI JIAHKM E€KOHOMIKM Ha piBHI
TOBapOBUPOOHUKIB) ab0 MiANPHEMCTBA Ta BUPOOHHUI
(CTpyKTYpHi) OnMHHMI, a00 BHUPOOHHYO-TOCIIONAPCHKI KOM-
IUIEKCU YTBOPIOBAJIU €JIUHE 1IiJIe, SIKE OUOIIOBAaB OPraH rocIo-
JIAPCHKOTO KePiBHUITBA (LIEHTP CUCTEMH).

Jpyroro o3Hakor Oyla HasBHICTh IICHTPaIi30BaHUX
pe3epBiB Ta GoHIIB, 110 HAJIEKAIHM CUCTEMI Ha IIPaBi BIIACHOCTI
a00 Ha TpaBi ONEPATUBHOTO YIIPABIIHHSI.

TpeTboro 03HaKOK OyI10 BiI0OpaKeHHS Y BiIbHOMY OanaHci
cucTeMH ii MaifHOBOI BiJIOKPEMJICHOCTI Bijl IHIIUX OJHOIO-
PSIKOBHX CHUCTEM Ta CYKYIHHX PE3yJbTaTiB ii TOCIONapChKOi
JUSUTBHOCTI.

UeTBepTol0 O3HAKOWO, SIKA Maja BUpIIIAJbHE 3HAYEH-
HS JUISl TIPAaBOCYO €KTHOCTI CHCTEMH, OyJIO BOJOAIHHS TIpa-
BaMH Ta OO0OB’SI3KaMH 32 TOCIOJAPCHKUMH  (PYHKI[ISIMH,
10 3AiHCHIOBANMCSA LEHTpali30BaHO Ta OyiaM IOB’s3aHi 31
3MICHEHHSIM TOCMOAAPCHKOT [ISUIBHOCTI Ta KEPIBHUIITBOM
HEIO.

[I’sToro 03HaKoOl0, sKa BMUIUIMBAE 3 IEPIIOi, ApPYroi Ta
4geTBepToi, OyB BCTYNl y TPABOBIIHOCHHU Ta 3HiHCHEHHS
KepIBHHMLTBA TOCIIOAAPCHKOI0 CHUCTEMOIO uepe3 LEHTP CH-
cremy, mo JisB y ii inTepecax. IIpu npoMmy B cucremax,
HaJIUIEHHX TpaBaMH IOPUANYHOI 0COOH, IEHTP OpaB ydyacTh
y IpaBOBIJIHOCHHAX BijJ IMEHI CHCTEMH, & B IHIIUX CHCTE-
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Max IIEHTp SIK IOpHIUYHA 0co0a AisB Big cBoro imeHi. [Ipa-
Ba Ta 00OB’SI3KU 31 37ilicHEHHs Oe3noceperHbO BUPOOHUYOT
JUSUTBHOCTI  peali3oByBaliicss B Oy/b-sKii TOCHOAAPCHKIN
CUCTEMI CHMJIaMH BCiX KOJIGKTHBIB i JIAHOK, 110 YTBOPIOBAJIU
€JIMHUH BUPOOHUYO-TOCIIONAPCHKUI KOMILIEKC.

Illocroro  o3Hakoro  Oyma  caMocCTiiHa ~ MaiiHOBa
BIJINIOBIZIAJIBHICTE CUCTEMH 3a ii OopramMum 3a paxyHOK
LEHTpali30BaHUX 3aco0iB. SIkmo cucremMa — OpUAMYHA

ocoba, To BOHa HE MOIJIa HE HECTH Il caMOCTiiiHy MaiHOBY
BiJINOBIANIbHICTE 3a ii 3000B’s13aHHAMU. [IpoTe Biamosimaru
BOHA TOBHHHA Oyna TUTBKM 33 PaxyHOK IEHTPaTi30BaHHX
3ac00iB, OCKIIBKH MaiHO, 3aKpIlJICHE 3a MiAMPUEMCTBAMH Ta
IHIIMMH OJIHOTIOPSIKOBUMH OpPTaHi3allisiMK, 3HAXOMIIOCS B 1X
OTIepPaTUBHOMY YIPABIIHHIO (2 B KOJITOCIIIB Ta KOOIIEPaTHBIB —
y 1X BJIACHOCTI).

BinbIicTh rocnofapchbKUX CHUCTEM 3HAXOAMJIOCS Ha TO-
crpo3paxyHky. DakTUYHO pEIITa CHUCTEM TEeK MOLIH OyTH
MICJIS BIJIMIOBIIHOTO TEXHIKO-EKOHOMIYHOTO OOTPYHTYBaHHS Ta
OpraHizaiiifHol MiArOTOBKM TEPEBEACHI Ha TOCHPO3PaxyHOK
[12, c. 153-155].

VYei  HaBemeHi  O3HAKM  TOCHOAAPCHKUX  CHCTEM
BiJUI3EPKAIOIOTh Ti CYCIIJIBHO-CKOHOMIYHI YMOBH, Y SIKHX
BOHU Oynu chopmynboBani. OfHaK 3 OISy HA CydacHUI po3-
BUTOK €KOHOMIYHOI CHCTeMH YKpaiHU BOHH IOTPEOYIOTh yTOU-
HEHHSL.

CyuacHi TOCIOJApChbKi CHUCTEMH CTBOPIOIOTHCS ISt
3a0e3rneyeHHsT  e(eKTUBHOI  OpraHisaiii  TrocrnogapchKoi
JISUTBHOCTI Cy0’€KTIB TOCIIOJAPIOBAHHS Y€PEe3 BIOCKOHAJICHHS:
1) ynpaBiiHHS TOCHONAPCHKOIO TisUIBHICTIO Ta 2) pEeryioBaH-
H$1 TOCTIO/IAPCHKOI TISUTBHOCTI SIK (hOpM 3/1iHCHEHHS OpraHizarii
TaKol JisUTbHOCTI.

3 omisAy Ha MPHU3HAYECHHS CyYacHUX TOCIOAAPCHKUX CH-
cTeM, opraHizariii mopsaKy iX (yHKIIOHYBaHHS MOXKHA BH3HA-
YUTH TaKi 03HAKU TOCIOJAPCHKUX CHCTEM:!

1) Mera CTBOpPEHHS TOCIONAPCHKUX CHCTEM — edek-
THBHE 3/IMCHEHHS OpraHizaiii roCroJapchKoi JisSUIBHOCTI
(YnpaBIiHHS TOCIIOIAPCHKOIO JIISUTBHICTIO Ta/ab0 peryintoBaHHs
rOCIOAAPCHKOI IISUIBHOCTI Cy0’€KTiB TOCHONAPIOBAHHS) IS~
XOM 3a0€3MeYeHHs YITKOI CHCTEMH B3a€MOJIl MK IEHTPOM
TOCIIOAAPCHKUX CHCTEM Ta MiANOPSIKOBAHUMHU LEHTPY ydac-
HUKaMH TOCIIOJAPChKOT CHCTEMH, a TAKOXK YIaCHUKAMH TOCIIO-
JTAPCHKHX CHCTEM MiX CO00I0;

2) y4acCHHKaMH TOCIOJIAPChKUX CUCTEM € Cy0 €KTH TOCIO-
JlaploBaHHs, cy0’€KTH OpraHizaliifHO-rocrosapcbKux MOBHO-
Ba)XeHb, OJIUH 13 SKUX € IEHTPOM T'OCIIOJAPCHKOT CHCTEMH, a
IHIII — MiIOPSIKOBAHUMHU IICHTPY Y4aCHHKAMH TOCTIOapChKOT
CHCTEeMH;

3) rocmomapchKi CHUCTEMH, SIK TPABHIIO, CTBOPIOIOTH-
Cs Ha TMIiJCTaBi HOPMATHUBHO-NIPABOBUX aKTIB, YCTAaHOBYMX
JIOKYMEHTIB ~ TOCIIOJApChbKUX 00’€HaHb, OpraHizauiiHo-
TOCIIOAPCHKUX JIOTOBOPIB, Y SIKMX 1 BU3HAYAETBCS Cepen
IHIIOTO 00CAT THUX OpraHi3aliiHO-TOCMOAAPCHKUX MOBHO-
Ba)KCHb, 1[0 HAOYBAaIOTHCS LECHTPOM TOCIONAPCHKUX CHCTEM
HIOJO MiJIOPSIKOBAHUX oMy (Y MeXax TaKHX ITOBHOBA)XEHb)
YYaCHHUKIB FOCIIOJaPCHKUX CHCTEM;

4) yY4aCHUKH TOCHONAPCHKUX CHCTEM MAlOTh B3aEMHI Tpa-
Ba Ta OOOB’S3KH, BHKOHAHHS SKHX 3a0e3redye e(eKkTHBHE
(YHKIIOHYBaHHS TOCMOAAPCHKUX CUCTEM 3arajom;

5) oprasizalifiHO-roCIONapchKi MOBHOBA)XEHHS HalyBa-
IOTBCSI IEHTPAMU TOCIIOAAPCHKUX CUCTEM HUISIXOM X JleNery-
BaHHS CAMHMMH YYaCHMKaMH TOCIIOJApCHKUX CHUCTEM Ta/abo
Ha MiJCTaBl HOPMATHBHO-IIPABOBHX aKTiB a00 BCTAHOBICH-
HSl BUPIIIAIBHOTO BIUIMBY Ha (OPMyBaHHS CKIIaIy OpraHiB
YOPaBIiHHS Ta KOHTPOJIIO YYaCHHUKIB TOCIIOAAPCHKOT CUCTEMH,
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pe3yabTaTH TONOCYBAaHHS Ha 3arajbHUX 300pax Ta MpPUHHAT-
TSI pillIeHb IIMMH OPTaHaMH, 3aBISIKH BOJIOJIHHIO KOHTPOJb-
HUM TIaKETOM aKLii (BiAMOBIAHOIO YACTKOIO B CTAaTyTHOMY
Karitai);

6) y Mexax IMOBHOBaXE€Hb, HAOyTHUX IIEHTPaMHU TOCIIO-
JapChKUX CHCTEM, BOHU MPUIMAIOTh 000B’SI3KOBI 10 BHKOHAH-
HSl HiINOPSAAKOBAaHUMH YYaCHHUKaMHU TOCHONAPCHKHX CHCTEM
PpillIeHHS Ta 3 CHIOIOTH KOHTPOJb 32 TXHIM BUKOHAHHSIM;

7) HasBHICTH MaTepiaibHUX pecypciB (MaiiHa), 10 Hale-
JKarh y4aCHHKaM TOCIOAAPChKOI CHCTEMH Ha TpaBi BIACHOCTI
Ta/ab0 IHIIMX NMPABOBUX THUTYNAX BIAMOBIIHO /IO 3aKOHOAB-
cTBa YKpaiHH.

To4yku 30py HAyKOBIIB IIOAO 3MICTy TOHSTTS TOCIO-
JapcbKUX cHCTeM pisHATbes. Tak, Ha nymky B.B. Jlanresa,
rocroJapcbka CHCTeMa — e €MHUA BHPOOHIMYO-TOCIIOAapCh-
KM KOMIUICKC, 110 CTBOPEHHH Ui IUIAHOBOTO 3/IiHCHEHHS
rOCIOJAPCHKOI  OISUIBHOCTI Ta KEpIBHULTBA HEWO, LI0
CKJIQIAETHCS 3 HAJIUICHUX TOCIIOAAPCHKOI0 KOMIIETEHIIIEI0 TO-
CIIO/IaPCHKUX OPTaHiB, SIKi MOEIHAHI MiXK CO000 CTabiIbHUMHU
3B’SI3KaMHU, OIUH 13 SKUX € LEHTPOM CHUCTEMH Ta BOJIOAIE
HEOOXITHUM JUIs 34IMCHEHHS CBO€I AisNIBHOCTI MalHOM 1 Ji€
a0o 3IaTHUIT IisITH HA OCHOBI rocpo3paxyHky [14, c. 12—13].

I'B. IlpoHchka cTBepIKyBalla, 10 rajly3eBa rOCIOAapCh-
Ka CHCTeMa — Lie CKIIaJHUH MiAPO3/Iii JepKaBHOTO MEXaHi3MYy,
IO CTBOPIOETHCS JEPXKaBOIO B CKJIAAI IEBHOTO KOMILIEK-
Cy HiJIPHEMCTB Ta OpraHizawiil 1 BiAIOBIIHOIO BHUILOIO 3a
iepapxi€ro Ooprany 3 METOIO 3IiHCHEHHs JEP)KaBHOTO TOCIIO-
JIAPIOBaHHS B Tally3eBOMY MaciiTadi, IKUii i€ BiNOBITHO 70
JIep’KaBHOTO IIJIaHY Ha OCHOBAX IOCIPO3pPaxXyHKY Ta BHKOHYE
cBOi (yHKIIi B €IMHOMY IIPABOBOMY pEXHMi B MOPSIKY
peaizallii KOMIIETEHIIT FOCIOIaPCHKUX OPTaHiB, 110 € CKIIaJI0-
BHMMHU 1IbOTO Tizpo3ainy [20, c. 40].

Bepyun 1m0 yBarm BU3HAYEHHS HOHSITTS «TOCHOIApChKa
CHCTEMa» 3a3HAUCHUMM HAyKOBIISIMH, HEOOXiIHO BpaxoByBa-
TH Ti ICTOPUYHI YMOBH, Y SIKMX BOHU Oyiu cpopMyaboBaHi, Ta
PiBEHBb NOCIHIIKYBAaHUX HAUMH TOCHOIAPCHKHX CHCTEM (3a3BH-
Yaii raay3eBri Ta perioHaJbHUA).

Ha nymky cyuacHoro nocmignuka C.A. KoxemskuHa,
rocroJapcbka CHUCTeMa — II€ CYKYIHICTh TOCIOAAPIOIOUMX
Cy0’€KTIB, IHTEIPOBaHUX B OJIHE L[1JIe HA MI/ICTaBl JOTOBOPY YU
cTaTyTy a00 LUISIXOM ydacTi B KamliTaji uu ynpasiinsi [11, c.
192]. Tlpote B 11bOMY BH3HAYCHHI HE3PO3YyMIJIOIO € METa CTBO-
PEHHsI Takol IOCIIOAAPCHKOI CHCTEMM, a TAaKOK HEIOBHUM €
Hepetik NiJicTaB CTBOPEHHS FOCIOJAPChKOI CUCTEMHU.

[MuranHs iHTErpOBaHUX 00’ €IHAHD JOCIIKYETHCS TAKOX
CY4aCHUMH €KOHOMicTaMu. 30Kkpema, Ha yMKy M.A. 3apranu
ta B.I. AHznpeeBoi, BUpOOHUUO-TOCIOAAPChKA CUCTEMA — L&
CKJIQJIHA CHCTEMa, IO CKIJIAJA€ThCs 13 CYKYITHOCTI eJeMEeHTIB,
MK SKAMH ICHYIOTHb TE€BHI 3B’SI3KH, SKi B3a€EMOJIIIOTH 13
30BHILIHIM Ta BHYTPIIIHIM EKOHOMIYHMM CEPEAOBUIIEM
3a JIOTIOMOTOI0 TIEBHHX (DaKTOpIB Ta CTBOPIOIOTH y IpOLECi
BIZITBOPEHHSI, SIKUH OXOILTIOE SIK BUPOOHUYI CHIIM CYCIIbCTBA,
TaK 1 BUpOOHHMYI BiZIHOCHHU JIIO[IeH, MarepianbHi Onara [9, c.
51-52]. ¥V uiit gediHimii HABOAUTHCS BUKIFOUHO EKOHOMIYHUH
aCIeKT BHPOOHHYO-TOCHONAPCHKOI CHUCTEMH, IO MPHUPOTHO
3 OISy Ha Te, L0 BU3HAUCHO L€ MOHATTS MPEACTaBHUKAMU
eKOHOMIUHOi Hayku. [lix dac (hopMyioBaHHS 0COOIUBOCTEH
[IPaBOBOTO CTAHOBMILA TOCIONAPCHKUX CHCTEM HEOOXiTHO
BPaxOBYBaTH IOPWANYHI acleKTH (YHKIIOHYBaHHS TaKUX
IHTErpOBaHUX 00’ €IHAHb.

Cain migKpeciauTH, IO HABEJCHI TYT TOYKH 30py Pi3HHX
JOCIIIIHUKIB HE OXOIUIIOIOTH YCi PIBHI Cy4acHMX TIOCIO-
NapcbKUX CHCTeM, Yy TOMY WYHCIl TpaHCHAI[IOHAJIbHUH,
HaI[lOHAJILHUH, IEBHOTO PUHKY ToBapiB (poOiT, mocyr). [Ipu-
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TPUMYHOUYHChH TIOJIOKESHHS MO0 MOAIOHOCTI BCIX roCroaapch-
KHMX CHCTEM 3a OCHOBHMMH CKJajioBumu [4, c. 15, 16] ta Bpa-
XOBYIOUM HaBeJeHE, MO)KHA JaTH TaKe BU3HAUCHHS MOHSTTS
rocrofapcbkoi cucteMu: «locmogapecbka cucTeMa — 1e KOM-
IIEKC B3a€EMOJIII0UUX Cy0’€KTIB TOCHOAPIOBAHHS Ta CY0 €KTIiB
OpraHi3aliifHO-TOCHIONAPCHKUX  ITOBHOBaXKEHb, CTBOPEHMUIN/
c(hopMOBaHM B YCTaHOBICHOMY HOPSJIKY 3 METOH 3abe3re-
yeHHs e()eKTUBHOCTI OpraHizanii ta 31ii{CHeHHs rocnogapchbKol
IISUTBHOCTI  yYaCHUKaMH KOMILIEKCY (IIEHTPOM CHCTEMH Ta
MIAMOPSAKOBAHUME HOMY Cy0’€KTaMH) IUISXOM B3a€EMHOTO
JOTPUMAHHSI HUMHU CBOiX TIPaB Ta BUKOHAHHS 000B’S3KiB, SIKHi
(dyHKIIOHY€e Ha 0a3i MaTepialbHUX pecypciB (MaitHa), siKi Ha-
JIe)KaTh YYaCHUKAaM TaKOTO KOMIUIEKCY Ha MpaBi BIACHOCTI Ta/
a00 IHIIKMX PABOBHUX TUTYJIAX BiIMOBITHO 10 3aKOHOJAABCTBAY.

BucnoBku. Omxe, 3 omusigy Ha cQopMyliboBaHI TO-
HATTS  «CYO’€KT  OprasizaliifiHO-rOCHONAPChKUX — TOBHOBA-
JKEHb» Ta «rOCMOAAPChKA CHUCTEMa» MOYKHA BU3HAYHUTH, IO
Cy0’€KTH OpraHizalifHO-TOCTIONAPCHKUX OBHOB2)KEHb BH-
CTYINAIOTh LIEHTPAMU CYYaCHHX TOCHOJAPCHKHX CHUCTEM, aJIkKe
3MIHCHIOIOTh  OpraHi3alifHO-TOCHOAAPChKI  ITOBHOBAXEHHS
[IOJI0 TiMOPSIKOBAHUX IM YYaCHHKIB TOCIIONAPCHKUX CHCTEM,
Yy TOMY YHCJII IIUISXOM 3a0€3IeUeHHs YiTKOT CUCTEMH B3aeMOIIT
MDK IT[EHTPOM TOCHOMAPCHKUX CHCTEM Ta MiAIMOPsIKOBAHUMHU
LEeHTPY YYaCHHKAMHU TOCIIOAAPCHKOI CHCTEMH, a TaKOX ydac-
HUKaMH TOCHONAPChKHX CHCTEM MK c00010. OCKUIbKH
Cy0’€KTH  OpraHi3allifHO-TOCONAPCHKUX —TIOBHOBOKEHD  SIK
LEHTPH TOCIIONAPCHKUX CHCTeM 3a0e3nedyroTh edexTuBHe
(yHKIIOHYBaHHSI BCi€l rOCIOAAPCHKOI CHCTEMH, Y TIOMAIIBILO-
My MOTPeOYIOTh JOCIIDKCHHS MUTAHHS TPABOBOTO CTAHOBH-
[Ia TakuX Cy0’€KTIB, BU3HAUYCHHS XapaKTepy B3a€MOBITHOCHH
MDK LEHTPOM TOCIOAPCHKOI CUCTEMH Ta MigNOPsSAKOBAaHUMHU
HOMy y4aCHHKAMH X TOCHOMAPCHKUX CHCTEM, MEXI Ta YMO-
BU BIAIOBINAIBHOCTI IEHTPa TOCIIONAPCHKOT CHCTEMH Iepen
MIANOPSIKOBAHUMH HOMY Y4aCHUKaMHU Ta/a00 X KpeIuTopaMu.
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3AXHCT ITPAB IHBECTOPIB V¥ PA3I EKCITPOIIPIAIIL IHBEC THIIIN

Bauepia IOEJIUHOK,
JIOKTOD IOPHIMYHHUX HAYK, TOLCHT
KuiBcpkoro HarioHansHOTO yHiBepcuTeTy iMeHi Tapaca llleBueHka

SUMMARY
The article describes the concept and types of the expropriation of investments. The criteria for distinguishing indirect
expropriation and state regulatory measures that do not require compensation are defined. The attention is drawn to the understudy
of the issue of protecting domestic investors from expropriation. Features of legal regulation for expropriation of investments in
the USA as a country with a developed tradition of investor protection are examined. Some ways of improving the national and

international law on the expropriation of investments are proposed.
Key words: investments, direct expropriation, indirect expropriation, compensation, state regulation.

AHOTALIA
VY crarTi po3mISHYTO MOHATTSA Ta BUAM eKCrponpianii iHBecTHLiil. Bu3HauaroTbcst Kputepil po3MeKyBaHHS HEIPSMOI

eKCIIpoIpialii Ta PperyIsITOpPHUX 3axOJiB JEep)KaBH, IO He MOTPeOYIOTh KOMIICHCAIIT.

Haronouryerbcss Ha HeIOCTaTHiH

JOCTIIKEHOCTI npo6neM14 3aXHCTY BITUN3HSHHUX IHBECTOPIB BiJl eKCIIpompialii. Po3misfaioThest 0CoOMMBOCTI IPABOBOTO PEryIIHO-
BaHHs excnponpiauii insectuuiii y CLIA sik kpaini 3 pO3BUHEHOIO TPAIULIEIO 3aXUCTY TPAB iHBECTOPIB. IIpONOHyI0THCS HAPAMH
YAOCKOHAJICHHS HALLIOHATBHOTO Ta MiKHAPOJAHO-IPABOBOTO PETYJIIOBAHHS €KCIIPONpialii iHBECTHIIH.

Kio4oBi cyioBa: iHBeCTHIIIT, IPsiIMa eKCIIPOTIpIaLis, HempsiMa eKCIPOTpiallisi, KOMIICHCAIIis, epyKaBHE PEryTIOBaHHS.

IocranoBka npo6aemu. Excriponpiarisi (mpuMycoBe BU-
JIyYCHHs1) IHBECTHIIIH sIBIIsiE OO0 HAHOLIBII CepHO3HE BTPY-
YaHHs B 3MIHCHEHHsS MalfHOBHX IMpPaB iHBECTOPOM i BOJAHOYAC
SICKPaBUIl MIPOSIB CYBEPEHITETY JiepiKaBU. 3aXUCT iHBECTOPIB
BiJl eKcrporpiaiii iHBeCTHIIH 13 OOKy NpHiiMaruux aep-
JKaB TPAJAMLINHHO € OJHIEI0 3 KIIIOYOBHX TEM 1HBECTHIIIHHOTO
npaBa. CrieniajabHi HOPMHU-TapaHTii B pas3i ekcrpomnpiamii
MOCIJIAI0Th YiJIbHE MICIle B CHCTEMI rapaHTii JJIsl iHBECTOPIB,
1110 BCTAHOBITIOIOTHCS SIK HAIIOHAIBHUM 3aKOHOJABCTBOM, TaK
1 MIDKHAPOJIHUMH 1HBECTHIIIHHUMH YTOIAMH.

IMuranns eKcrpornpiarii IHBECTHIIIH 3a3BHYAi
JOCIHI/DKYIOTCS. BUKITIOYHO B KOHTEKCTI MPAaBOBOTO PEKH-
My IHO3EMHOTO iHBeCTyBaHHs. HaBiTh y Mexax IIbOrO KOH-
TEKCTy MpoOJIeMaTHKa EKCIpoIipialii noTpedye MmoaaabInoro
JOCIHIDKEHHsT 3 OIIANY Ha HOBI TEHAEHLIi B MIKHApOAHO-
MpaBOBOMY pPETYNTIOBaHHI IHBECTHIIHHHX BITHOCHH Ta
MPAKTHUI[l BHUPIIICHHS CHOPIB MK 1HO3EMHHMH 1HBECTOpaMHU
Ta TpUAMAIOYUMHK JiepskaBamMu. KpiM TOTo, HEAOCIHiIKEHUMHU
B IODHIMYHIA Hayll 3aJUIIalOThCS MHUTaHHS 3aXUCTy BiJ
EKCTIpOoIpiallii BITYM3HSIHAX IHBECTOPIB, Y TOMY YHCIIi acleKT
IXHbOI NUCKPUMiHALl OPIBHSAHO 3 IHO3EMHUMH iHBECTOpaMHU
B YaCTHHI 3a0€3MEYCHOCTI BiJMOBIAHUX MPaB.

MeTo10 CTATTi € JOCHIPKEHHS OCOOIMBOCTEH TpaBo-
BOTO PETyJIOBaHHS EKCIpOMpialii iHBECTHUIIH BiJIOBIIHO
0 MIDKHApPOTHOTO IHBECTHIIHHOIO MpaBa Ta 3aKOHOAABCTBA
VYKpaiHu, a Tako)K BU3HAUSHHS HAIIPSIMIB yI0CKOHAJICHHS TaKo-
TO IIPAaBOBOTO PETYIIFOBAHHSL.

Buxkaan OCHOBHOI'O MarepiaJy. MikHapo/HE
IHBECTHIIITHE TIPAaBO HE 3a00pOHSE TPUIMAIOYNM JIepKaBaMu
[IPUMYCOBO BUJIy4aTH iHO3EMHI iHBECTHLII 32 YMOBH, L0 BU-
JIY9eHHS 3/1iHCHIOETHCS 32 TAKUX YMOB!

— y nyOniyHKX iHTEpecax;

— y HelMCKpHUMiHaLiiHuil cnocio;

— 3THO i3 3aKOHOM;

— 3 BUILJIATOO KoMrieHcarlii [1, c. 46].

Ili YMHHUKK BU3HAYAIOTh, YU € MPUMYCOBE BHIYYCHHS
MIPaBOMIpHHM, a HE YM MaJlo BOHO Miclie B3arani. Takum 4m-
HOM, MDKHApOJHHUI 1HBECTUIIMHUN apOiTpaxk Criepily MOBH-
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HEH BCTAHOBUTH, YH CTAHOBUTDH 3aXiJ JEP)KABH BIIYYCHHS,
1 JIMIIE TOTIM — YU MPaBOMIPHUM OYyJI0 3aCTOCYBaHHS I[LOTO
3ax01y.

TepMiHOJIOTiSI MIXKHAPOIHUX IHBECTHUI[IHUX YroOj MO0
MPUMYCOBHUX BHJIYYCHBb IHBECTHIIIH HE € I[LJIKOM MOCIIiJOBHOO.
MoxkHa 3yCTpiTH Pi3HI TEPMiHH, SIK-OT: «EKCIIpOIpialis»,
«BWITyYCHHS», «HAIllOHAJTi3alis», «mo30aBieHHs» Tomo. LIi
TEPMIHM YaCTO 3aCTOCOBYIOTHCS SIK B3a€MO3aMiHHI, a 1X BH-
KOPUCTaHHS 3a3BUYail 3a/IeXKUTh BiJl 0COOIUBOCTEN NPaBoOBOI
Tpaauuii Ta mepexary.

«Hayionanizayis» € TepMiHOM, SIKUH Ma€ YiTKy KOHOTAIIIO.
BiH, sk MPaBUIIO, CTOCYETHCS MIMPOKOMACIITAOHUX BUIYyYESHb
MIPUBATHOT BIIACHOCTI B yCIX CEKTOpaxX eKOHOMIKH ab0 B MeKax
MIEBHUX CEKTOPIB 4K ramy3eit. [Tpsmi HarioHami3aIii B ycix cex-
TOpax eKOHOMIKH MOTHBYIOTHCS TIOJIITHIHUMH MipKYBaHHSIMU;
TaKi 3aX0I¥ MAlOTh Ha METI JOCSITHEHHS I[ITKOBUTOTO KOHTPO-
O NCPHKABH Hal EKOHOMIKOIO Ta nepen6aqa}on; nepexij i3
NPUBATHOI B JICPIKABHY BJIACHICTh YCiX 3aC00iB BI/IpO6HI/IHTBa
3HauyHa KUTBKICTh KpaiH, IO 3BUTBHWIIMCS BiJl KOJOHIANIbHOT
3aJ@KHOCTI, PpO3DIANaNM HalioOHAMi3amil sK HEBiA eMHY
YaCTUHY IXHBOTO JICKOJIOHI3aLliHHOTO IIpoIecy B IEpiof
micnst 3akindeHHs Jpyroi cBitoBoi BilHHM. Harionamizamii
Ha raiy3eBiii OCHOBI BiJIOyBarOThCS, KOJM JI€pKaBa IparHe
peopraHi3yBaté IMeBHY Traiy3b MIIIXOM HaOyTTsS KOHTPOIIO
HaJl IPUBATHUMH MiANPUEMCTBAMH €T Taly3i Ta CTBOPEHHS
JIepKaBHOT MOHOTIOJTII.

TepMiH «excnponpiayisy 3a3BUYail TT03HAYAE BHITYYCHHS
OKpeMHUX BHIIB MaifHa a00 aKTHBIB OKPEMOTO MiINPUEMCTBA,
KOJIM TpaBa BIACHOCTI MEPEXOAATh 10 JACpKaBU abo Tmepe-
JAIOThCS  JICPHKABOIO  IHIIMM  EKOHOMIYHHM  OIepaTopam.
Excripornpiariisi MoXe THOJISTaTH B MacIITaOHOMY BHITyYSHHI
JICPKABOIO 3eMEJIb 13 METOIO 1X MEePepo3Mo/iTy, a00 BUITyUCHHI,
00’€KTOM SIKOTO € MaifHO KOHKPETHOTO ITiAMPUEMCTBA (HApH-
KJIaJl, MOHOIIOJNICTa HA TIEBHOMY PHWHKY), Yd KOHKpETHa 3e-
MeJbHA AUISTHKA (HapHUKIad, 3 METOH OyIIBHHMIITBA JIOPOTH)
[1, c. 18-19].

Sk HamioHaNI3aLil, TaK i eKCIpoIpialii MOXyTh OyTH nps-
Mumu, KO BOHH TependavdaroTh Hepexi] MpaBoBOrO TUTYITY
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Ta/abo Oe3nocepenHe ¢izuvHe 3axoryieHHs MaiiHa. ChorosHi
MacmTaOHI HamioHamizauii (excrpompianii) iHBecTHUIIN €
pinkicTio, X04 Aesiki kpaiHu JIaTMHCBKOI AMEpHKH, 30Kpema
BoniBis Ta Benecyena, HEMIONABHO BXHBAIH TaKMX 3aXOJIiB.
Kpim Toro, GararbMa aepxkaBaMu OyaM BXKUTI Haa3BUYaiHI
3aX0/iM, BKJIIOYAIOYH NMPHUAOAHHS 3HAYHUX YAaCTOK y KarriTail
Cy0’€KTIB TOCHOAApIOBAHHS, 3 METOK TOPSTYHKY JESIKHX
CEKTOPIB EKOHOMIKH, Ypa)KCHUX CBITOBOIO (DIHAHCOBOIO Ta
EeKOHOMIYHOO Kpu30t0 2008—2009 pokiB.

[Mpu upomy Jnesiki 3axoau JepiKaBH, siKi HE mependada-
I0Th (PI3MYHUX BHJIYYeHb, MOXKYTh MPUPIBHIOBATHCS 10 BUITY-
YCHb, OCKIJIBKH MOBHICTIO 3HHUIIYKOTh CKOHOMIYHY I[IHHICTh
iHBeCTHIIIT 200 1M030aBIISAIOTh BIACHUKA 3IaTHOCTI BUKOPHCTO-
BYBaTH CBOE€ MaifHO, ynpaBisiTh HUM. LIi 3aX0iu IMEHYIOTHCS
HenpaMolo eKcnponpiauicio.

Knacuyne BHW3HAYEHHS HENpsMOi ekchpormpiamii Oyino
nane B crpasi Starrett Housing Corp (1983 p.) ApOGiTpaxem
3 BUpinIeHHs criopiB Mixk Ipanom ta CIIIA: «MixxHapogHUM
IIPAaBOM BH3HAHO, IO 3aX00U, 6IICUMI 0epIIcagol0, MOICYNb
CManoGUMU 6MpyuanHs 6 30MUCHeHHS Npas G1acHocmi 00
makoi mipu, wo yi npaea cmaromov HACMITbKU MAPHUMU, WO
BOHU NOBUHHI BBAJICAMUCS EKCNPONPIOSaHUMY, X0U AepiKa-
Ba i HE Maja HaMmipy eKCIIPOIpitoBaTu iX i IpaBoO BIACHOCTL
Ha MaifHO (hOPMAFHO 3AIMILIIOCS B TEPBICHOTO BIIACHUKA»
(xypcuB Hau — B. I1.).

Y cBow uepry, MDKHAapojHE IHBECTHUIiiHE IIpaBoO
PO3MENKOBYE HENPSMY EKCIPOIPIaIliio Ta pezyismopHi 3a-
X00u, TOOTO 3aXOIH, IO BXKMUBAIOTHCS JEpKaBaMy IIiJl 4ac
3MIMCHEHHsS] iXHBOTO TMpaBa pETyNTIOBaTH B MyOIIYHOMY
inTepeci. Ili 3axomu 3a3BHYail HE JArOTh MiJCTAB BUMAaratu
KOMIICHCAIIi1, X04 BOHH MOXXYTh MaTH TaKi cami HACIIJIKH, SIK
1 Henpsima excnpornpianis. Tak, y cupasi Saluka Investments v.
Czech Republic ap6itpax KOHCITPAJI BcTaHOBHB, 110 «Hapasi
B MDXKHAPOJIHOMY IpPaBi BCTAHOBJICHO, IO JCPKAaBU HE HECYTh
000B’ 13Ky BUILJIATH KOMIIEHCALlil IHO36MHOMY 1HBECTOPY, KOJIH,
HOPMaJIbHAM YMHOM 3[IHCHIOI0UN CBOT PEryJIsTOPHI IOBHOBA-
JKCHHS, BOHM B HEJIUCKpUMIHALIWHUIA cr1ocid J0OpOCOBICHO
BCTAHOBIIOIOTH TPaBUIIA, CIPSIMOBaHI Ha JIOCATHEHHS 3arajb-
HOro 100po0yTy» (1. 255).

Ils cama izmesi pO3BMBAEThCS i B IOPUAMYHIN JiTEpaTypi.
Sx Bkazye M. CopHapajxka, HEJUCKpUMIHALINHI 3aX0/H,
NIOB’sI3aH1 3 aHTUMOHOIIOJIBHUM PETyJTIOBAaHHSIM, 3aXHUCTOM IIpaB
CHOKMBAUiB, PETYIIIOBAaHHSIM PUHKY IIIHHUX MaMepiB, 3aXHCTOM
JIOBKIJIISI, TEPUTOPIAIbHUM IUTaHYBAHHSIM, HE € BHJIYUCHHSIMH,
[0 Ti/UIATar0Th KOMIIEHCAIlil, OCKIIBKHA € HEOOXITHUMU ISt
e(exTrBHOTO (DYHKIIIOHYBaHHS JiepxaBH [2, ¢. 357].

ITpu npoMy JoTenep BiJCYTHI 3aralbHOBH3HAHA M UiTKa
nediHilis MOHITTS HenpsMol  eKcrpompiamii Ta Kputepii
BiJIME)KYBaHHsI ii BiJl pETyJISITOPHUX 3aXOJIB JIEPkKABH, X0OU 1€
MUTaHHS i Mae BEIWYE3HY Bary sK JJisl iIHBECTOPIB, TakK i MpH-
nimarounx nepxas. P. Jlonbiepa tTa M. CTiBeHC 3a3HA4arOTh:
«JIns iHBecTOpa JemapkalliifiHa JIiHisS MK 3aX0faMu, SKi He
noTpeOyIOTh KOMIIEHCAIl, 1 3aX04aMy, L0 KBali(hiKyTbCs
SIK HETNpsiMa eKCIPOTIpiallis, [IUTKOM MOXE MMO3HAYATH Pi3HUII0
MiX TSrapeM ekcruryaraiiii (a0o npuIMHEHH: ) HeTPUOY TKOBUX
HiANPUEMCTB 1 IPaBOM Ha OTPUMAaHHs IOBHOI KOMIIeHcallii (6o
Bil MpuiiMaroyoi jJepkaBu, ado 3a JOrOBOPOM CTPAXyBaHHS).
Jlns mpuiiMarodoi AeprkaBu BiINOBiHE BU3HAYCHHs BH3HAYa€
00CsT MOXIIMBOCTEH BIPOBA/KYBATH 3aKOHOJABCTBO, SIKE
peryioe mpasa i 000B’sI3KM KaIiTaJOBIACHHUKIB y BHUITAJKaX,
KOJIM 1€ MOJKE IOTATTH 32 COO0I0 BUILIATY KOMIIeHcallil. MokHa
CTBEP/KYBATH, 1110 JIeprKaBa HEe Mae 3MOTH BKUBATH Oy/Ib-SIKHX
MOIOHUX 3aXO[iB, SIKIIO BOHU HE MOXYTh OyTH 3a0e3redeHi
JiepKaBHUMH (piHaHCOBUMH pecypcamm» [3, ¢. 99].
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[IpakTH4HO BCi YMHHI MIKHApPOJHO-TIPABOBI JIOKYMEHTH,
IIPUCBAYEH] IHBECTHULISAM, MICTATh OJIOKEHHS IIPO iX HENPSIMY
ekcrporpiaiito. BogHodac iXHs nepeBaxkHa OUIBIIICTh HIYOTO
HE TOBOPHUTH IPO PETYISATOPHI 3aX0U MIPUIMAIOUHX IepKaB.

Tak, KepiBaunrso CBiTOoBOro 0aHKy 3 IIpaBOBOrO pe-
TYJIIOBAaHHS TPSMHX 1HO3eMHHUX iHBecTHlid 1992 p. [4]
BCTAHOBIIIOE: «JlepikaBa HE MOXKE EKCIIPOIIPiFOBaTH a00 1HIIUM
YMHOM BHJTYYHUTH MOBHICTIO 200 YaCTKOBO 1HO3EMHY MPUBATHY
IHBECTHIIIO Ta CBOTH TEpUTOPIi, 200 BKHUTH 3aXOJ1iB, OMAIOHUX
3a HaCJIIKaMH, 32 BUHSITKOM BHITaIKiB, KOJIH 1€ 3MIHCHIOETHCS
BIJIMIOBIZTHO JI0 3aKOHHOI MpOLEAYpH, Uii J10OpPOCOBICHOTO
JIOCSITHEHHsT  TyOnmiyHOi  Metn, 0Oe3 JAMCKpUMIHAIl Ha
OCHOBI JICPIKABHOI HAJICKHOCTI Ta 3 BHILIATOK BiJIOBIIHOT
komneHcanii» (cexuis IV (1)).

AHanoriuso, 3rijiHo 3i ct. 13 JloroBopy n0 ExepreTuuHoi
xaptii [5], «kamitanoBkianeHHs iHBecTopiB JloroBipHOl
CropoHu Ha Tepurtopii Oynb-skoi iHmoi JorosipHoi Cro-
POHM HE TOBWHHI OyTH HAI[lOHAJII30BaHi, EKCIPOIpPiHOBaHI
YM MiJJIaBaTUCS 3aXO0/Ay YW 3aX0faM, SIKi MAaroTh aHAJIOTI4HI
HallioHami3alii 4M eKchpompialii HacHilKW», 3a BUHSIT-
KOM BHWIIQJIKIB, KOJIHM TaKi 3aXOId BIiJOBIAAIOTh yMOBaM,
BHU3HaueHUM BuIIe (MyOniyHa MeTa, HaJekKHA MpPOIEypa,
HEJIMCKpUMIiHAIlig Ta KOMIICHCAILis ).

HoBiTHill mepiox XapakTepusyeThCsl CHpoOaMH BH3HA-
YUTH KPUTEPIi, SIKi BIJIMEKOBYIOTH HENPSIMY EKCIIPOIpIaIlito
BiJl PEryJsITOPHUX 3aXOiB, 1[0 HE HOTPEOyOTh KOMIICHCALlIT,
SIK 'y PIIICHHSX 1HBECTHIIIMHUX apOiTpaxiB, MPUUHATHX Ha
OCHOBI MIDKHApOJHHMX IHBECTHIIIMHUX Yroj, TaKk 1 B CaMHX
LUX yTojlaX, BKIIOYAIOUU «IHBECTULIHMHI PO3ALAM» yrox Ipo
BUIbHY TOprieiro. [IeBHE y3arajabHEHHS JO3BOJISIE BHIUTHTH
TaKi TpU KpUTepii: 1) EKOHOMIUHHIA BIUTUB PETYISTOPHOTO 3a-
XOAy; 2) CTyHiHb IOPYIIEHHS 3aXO0M PO3YMHHUX OUiKyBaHb,
MOB’SI3aHUX 3 1HBECTHLISIMU; 3) MPUPOJa, METa Ta XapakTep
3aX0my.

Exonomiunuit ennue pezynamopmnozo 3axody. J{ns toro,
06 OyTH BU3HAHHM CKCIIPOIPIAaTOPCHKUM, 3axif ab0o HHU3Ka
3axO0/IiB MOBHHHI CIIPABJISATH PYHHIBHUI Ta TPUBAJIHI BILUTUB Ha
€KOHOMIYHY LIHHICTh IHBECTHLIi Ta MOB’S3aHMUX i3 Hero Onar
iHBecTopa. Sk 3a3Hauasocs BHIE, HENpsiMa EKCIPOIpiarlist
Mae OyTH «CKBIBAJICHTHOWO» MpsMild ekcnporpiamii 3a
HaciigkaMu. BB 3axomy a®o CTymiHb BTPYYaHHS TOBH-
HeH OyTH HACTIJIbKH 3HAYHUM, 1100 POOHTH TpaBa BIACHOCTI
«MapHUMHU», TOOTO MO30aBIISATH MPOJOBKECHHS 1HBECTUIIIHOT
JISUTBHOCTI €KOHOMIYHOTO CEHCY.

VY 3HauHI KUIBKOCTI CIIpaB BHUMOTH IIOJ0 HEMPsIMOT
ekcrporpianii OyluM  BIIKMHYTI MDKHApOJAHWMH IHBECTH-
uiifHuMu apOiTpakaMu, OCKIIbKM HEraTHBHIN BIUIUB peryss-
TOPHOTO 3aXOAy HE JOCST PiBHS BIUIyYeHHS. Y FOPHIMYHIN
JiTeparypl 3a3HayaroTh, 0, XO0Y «PEryJISTOPHI 3aXO/H,
CIpsSIMOBaHI Ha 3aXUCT JOBKLLIS, OXOPOHY 3/10pOB’S Ta 3a0e3-
neyeHHst Oe3rnekr, abo 3aXHCT YeCHOI KOHKYPEHIIT 4acTo TsT-
HYTb 3a COOO BTpaTH iHBECTHIIIH, BOHH 3a3BUYAl HE JOCsATa-
I0Tb IOPOTY iCTOTHOTO 1030aBIeHHs» [6, ¢. 357].

Ilopywenns ouikyeans ineecmopa siK KpamidikamidiHWA
YHHHUK HENpsMOi ekchpormpiaimii mependavae  iCHyBaHHS
OYiKyBaHb IHBECTOPA Ha PaXyHOK TOrO, 1110 HEBHI PErysTOpHI
3aX0M HE BXMBAaTUMYTHCS MPUIIMAIOYOI0 JepikaBolo. BiH
BHUMArae OL[IHKH YH MOPYIIY€E PO3yMHI O4iKYBaHHsS iHBECTOPA,
IOB’s13aHi 3 1HBECTHIISIMH, OCOOJIMBO B THX BHITAJKaX, KOJIH
BOHU CTBOPEHI CIIelialbHIMH 3aTIeBHEHHSIMU 3 OOKY JIepKaBH.

3arayioM /ISt [IJIeH BUPILIEHHS CIIOPIB MPO SKCIIPOTIpialiito
MDKHApoOsHI iHBecTHLilHI apOiTpaxki BCTAHOBIIOIOTH «BU-
COKMil TOpir» momo OdviKyBaHb iHBecTopa. Lle o3Hauae,
IO JICTITUMHE OYiKyBaHHS MOX€ BUHHMKHYTH TepelryciM 3i
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crieniaibHUX 3asB ab0 3000B’s3aHb JIEPKaBU Ha KOPHCTh
KOHKPETHOTO iHBecTOpa, Ha sKi OCTaHHIH mokiangascs. Ilo-
CHJIaHHS Ha JIETITHMHI OYIKYBaHHS HE MOXE IPYHTYBAaTHCS
BUKJIFOYHO Ha CyO €KTHBHHX YSBJICHHIX iHBecTopa. Kpim
TOTO, CJIiJ| BiJ3HAYWTH, W10, 3all0YATKOBYIOYHM IHBECTULIIHY
JUSUTBHICTD, IHBECTOP MPHUMAE IHBECTUIIMHUN PU3HK, SKUN
BKIIIOYA€ TAaKOK PH3HMK 3MIH y PEryJsTOPHOMY CEpEIOBHILLI.
Sk 3a3HauuB apOiTpak MIXHApOAHOIO LEHTPY 3 BUPIIICHHS
inBectuiiitnux cropis (MLIBIC) y cripasi Waste Management
v. Mexico, «He € (QYHKII€ MIKHAPOAHO-TIPABOBOTO PETYITHO-
BaHHS EKCIIPOMpiallil BUKIIOYSHHSI HOPMATbHUX KOMEPI[IHHUX
PHU3HUKIB 1HO3eMHOTO0 iHBecTOpay (1. 159).

Ilpupooa, mema i xapaxkmep pezynamopnozo 3axody Tak
CaMo € BKJIMBUMU €JIEMEHTaMHU, sIKi TOBHHHI OpaTucs 10 yBaru
[pH BUPIIICHHI TOTO, UM MaJia MiCIle HempsiMa eKCIporpiaris.
Oco0nuBe 3HAYyIIUMU BOHH € JJIsI PO3MEXKYBaHHS HEMPsIMOI
eKCIIpoIpialii Ta PerylsTOPHUX 3aXOiB, IO HE MiJIATaIOTh
xomrreHcaii. «[Ipupona» 3axomy BH3HAYAETHCS THM, UM € BiH
nobpocoBicHuM (bona fide) perynsitopHuM akToM. «Meta»
nependauae 3’siCyBaHHs, YU IEPECIiY€E 3aXiJ JIEriTUMHY Iillb
myOIYHOT MOMITHKH. «XapakTepy» 3aX0/ly BKIFOUAE TaKi PUCH,
SIK HEMCKPUMIHAILisl, HaJIeXKHA MPOIeIypa Ta MPONOPLIHHICTb.

IIpuknagamMy MDKHApOIHUX I1HBECTUIIMHUX Yroj, sKi
MpsSIMO  3aKPITUTIOOTh KPUTEPIi HENpsiMOi eKCIporpiariii, €
BIJTHOCHO HEIIOJABHO YKJIAJICHI YrOJH IpO BUIBHY TOPTiBIIO
CIIA 3 Apctpaiieto, Uuni, kpainamu LlenTpanbHol AMepHKHY,
Mapoxkxko Ta Cinramypom [7, ¢. 21], a Takoxx MojiesibHa IBOCTO-
poHHs iHBecTHLINHA yrona 3a yuacTio CILA [8]. Tak, lonatok
B «Exkcnpomnpialiisiy 0CTaHHbOT BCTAHOBIIIOE, 1[0 BU3HAYCHHS
TOTO, UM CTAHOBHTH J1isl a00 HM3Ka Aiii JloroBipHOT CTOPOHU He-
MpsIMY EKCIPOIIPiallito, BUMArae Ka3yajabHOTO, 3aCHOBAHOTO Ha
(axkTax BUBYCHHS, 30KpeMa, TAKUX YHHHUKIB:

1) exoHOMIYHUIT BIUTUB i JAEPIKaBH, X0U OKPEMO Y3SITHI
(akT HEraTUBHOTO BILTUBY Jii a00 HU3KHU il JloroBipHOi cTO-
POHM Ha €KOHOMIUHY LIHHICTb 1HBECTULII] HE O3HAYaE, 110 He-
npsiMa eKCITporpiariist BigOyacs;

2) mipa, KO Jiisl IepyKaBH MOPYIIY€E BH3HAYCHI, PO3yMHI
OYiKyBaHHS, TI0B’s[3aHi 3 IHBECTHLIIEIO;

3) xapakrep aii gepkau (mianyHkr (a) m. 4 Jlonarky B).

IIpoTe 3akpiruieHHs] KpUTEPiiB HEMPSAMOI EKCIpoIpialii Ta
BiJIMEXXyBaHHs ii BiJ| perylsTOpHUX Jill, AKi He NOTPeOyIOTh
KOMIICHCAIlll, Y MDKHApOJHHMX IHBECTHLIHHMX yrogax Joci
3aJIMIIAETHCS] BUHATKOM, a HE TIPABUIIOM.

IOpunnuna Hayka (akTHYHO IrHOpye iHHIy HpoOie-
My eKChpormpiaiii I1HBECTHI[I, 30KpeMa JUCKPHUMIHAILIII0
BITUM3HSHUX 1HBECTOPIB MOPIBHSHO 3 1HO3EMHHMH B YaCTHHI
MOXJIMBOCTEH 3aXUCTy CBOIX IpaB Yy pasi excrmpomnpiamii. J{jis
JOKEpEI 13 MDKHAPOTHOTO 1HBECTHIIIHOTO TIpaBa Taka CHTYyaIlis
€ 3aKOHOMIPHOI: «Y BIAMOBIAHOCTI 3 MDKHAPOJIHUM IPABOM
HE iCHy€ TUCKpPUMIHALIl Ha IIKOIY HAIllOHAJILHUM 0C00aM i Ha
KOPHCTh 1HO3EMHUX OCI0; € TUCKPUMIHALLIS TUTBKH HA KOPUCTh
HAIlIOHAJIbHUX 0Ci0 1 Ha 1Koy iHO3eMHUM ocobam» [8, ¢. 381].

Ha nepumii nomisy 34a€Tbesl, WO L IpolieMa He € Haj-
TO KPUTWYHOIO Ui Ykpainu. Ha BiamiHy Bix Oinbmiocti
KpaiH cBiTy YkpaiHa Mae€ CreliajbHe IHBECTHIIHHE 3aKOHO-
JIABCTBO, SIKE MOIIMPIOETHCS] HE TUTBKU HAa 1HO3EMHHX, a ¥ Ha
HaI[lOHAJILHUX 1HBeCcTOpiB. [IpaBa BITUM3HSHUX IHBECTOPIB
y pasi HenpsMoi ekchporpianii MOXKyTh OyTH 3aXHIICHI Ha
miactasi 4. 2 cr. 19 3akony VYkpainu «IIpo iHBecTHLINHY
IOiUTBHICTEY. OIHAK NaHi €IMHOTO Iep>KaBHOTO PEECTPY CYIO-
BUX pillIeHb CBII4aTh MO Te, 10 (PaKTHYHO B YKpaiHi BiACYTHS
Cy[OBa IPAaKTHKAa BUPILIEHHS CIOPIB NP0 EKCIPOIpialito
BITYM3HSHUX 1HBeCTHUIliH. [TOOMMHOKI cCIpaBH, PILICHHS Y
SKMX MICTATh NMOCHJIaHHS Ha 4. 2 cT. 19 3akony VYkpainu
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«[Ipo iHBeCTHIiiHY [isUIbHICTB», HACIpPaBIl CTOCYHOTHCS
IHIIMX HOpYLIEHb [IPaB IHBECTOPA 3 OOKY JepKaBHUX OPraHiB
1 HE MICTATh aHaJi3y KPHUTEPIiB eKChpormpiarii; 10 Toro x ix
CTOPOHAMH 37COUIBIIOT0 € MiANPHEMCTBA 3 1HO3EMHHUMHU
IHBECTHLIISIMH.

BijncyTHICT BiNOBIIHOT CY/10BOT PAKTHKH CBIIYHUTH PO
HEPO3BUHEHICTh Ha BITYM3HSHHUX TEPEHAX MPaBOBOI Tpajullii
3aXUCTY [IPaB iHBECTOPIB Ha I1ICTaBl HOPM IIPO EKCIIPOIIpiaLlito
inBectuiid. Ile croHykae 3BEpHYTHCS JIO JOCBIIY THX
3apyODKHHX KpaiH, Jie Taka Tpaauiis HasBHa. OcolnuBoi yBa-
ru 3acinyroBytoTs CIIIA sk kpaiHa, sika iHilioBaja BKIIOYSHHS
MOJIOKEHB PO 3aXUCT IHBECTHUIII# 10 [TiBHIYHOAMEPHKAHCHKOT
yroau npo BuibHY Toprieito (1aini — HADTA), ane noTim cTHK-
HyJacsl 3 TUM, IO iX 3aCTOCYBaHHs MOX€E CyIEpednTH ii BIac-
HHUM IHTEpecam.

B amepukaHChbKil JiTeparypi 3a3HauarOTh, IO HOPMH
HA®TA npo iHBecTHIIi BCTAHOBIIIOIOTH HOBI IIpaBa Ta MpUBLIET
JUTsL IHO3EMHHUX 1HBECTOPIB, SIKI BUXOIATH JAJEKO 33 PAMKH THX,
IO HAJAIThCI AMEPUKAHCHKUM TpoOMaJsiHaM abo cy0’ekTam
TOCHO/IAPIOBAHHsI 3riHO 3 BHyTpilHiM npasoM CIIA, a Takox
3a0e3MevyloTh MEXaHi3M, JOCTYIHUH BHKIFOYHO 1HO3EMHHM
iHBECTOpaM, 3 BUKOPHCTAHHSAM SIKOTO BOHM MOXKYTh JOMAaraTucs
BI/IIKOJTyBaHHS 32 paxXyHOK KOIITIB TUIATHUKIB MOJATKIB BUTpAT
y 3B’SI3KY 3 T IMOPSIKYBaHHIM THM CaAMHM 3aX0llaM JIep>KaBHOTO
PETYIFOBaHHS, SIKUM i IOPSIKOBYIOTCS i BCI MiCIIEBI CYO’ €KTH.
TIOHATTSI «PETYNATOPHUX BUIYUCHbY» HE ICHYE JUIsl aMEPUKAHCh-
KHX TpoMajsH ab0 KOMIIaHii, OCKIIBKH HEOJHOPA3oBO OYII0
Binkunyte sik Konrpecom CIIA, tax i cymamu [9, c. 4].

OCHOBOIO aMEPUKAHCHKOI CYTOBOT MPAKTHKH B IIAPUHI TIPH-
MYCOBHUX BHIIydeHb MaiiHa € [1’sta monpaska 1o Koncrurymii
CIIA, ska BcraHoBirO€e: «XKomHa ocoba He MOBHHHA OyTH
<...> no30aBieHa XUTTA, cBOOOAU abo MaiiHa 032 HaJexX-
HOIO TPaBOBOIO TPOLENYPO0; MPUBATHA BIIACHICTH HE IIO-
BUHHA OyTH BHWJIy4YCHa MJisi MyOJIYHOTO KOPUCTYBaHHs 0e3
CTpaBe/IIMBOI KOMITeHcallil». MoXHa BHIUTMTH JBa TpaBHIa,
siKi 3acTOCOBYIOThCS cynamu CIIIA mij yac BUpIIIEHHS CIIOPIiB
OO0 PEryISATOPHUX BHIy4eHb. [lo-mepimie, HE3BOPOTHE
(izuuHe BTpyYaHHs B 31HCHEHHS IpaB IPUBATHOI BIACHOCTI
JepkaBoio a00 YIOBHOBKEHUM HEIO CY0’€KTOM 3aBXKIU CTa-
HOBUTHUME BWJIYYEHHs, 1[0 BHUMAarae KOMIIEHCAIii, 3a BHHSIT-
KOM, MOXXITUBO, TAKUX HAJ3BHYANHHUX CHUTYyalill, sIK TOXKeKa.
[o-npyre, BuiTydeHHSI Ma€ Miclie B pasi, KOJIU PEryTIOBAHHS
«1030aBJIsiE BJIACHICTh yCi€l €KOHOMIYHOT KOPHCHOCTI». 3a
MEKaMH IMX JIBOX CUTYaIliil — HE3BOPOTHOTO (Hi3UYHOTO 3aX0-
mieHHs a0 100-BiICOTKOBOTO 3HUIIICHHS IIHHOCTI — CY/IA BU3-
HA4alTh, YU € PETYISITOPHUN 3aXiJ BUITyYCHHSM, Ha MijICTaBl
«ad hoc BuBueHH (axTiBy (MiAXin, Brepiue chopMyIbOBaHUI
y cupasi Penn Central Transportation Co. v. City of New York).
[Ipu npOMy YMHHHKaMH, IO «MAIOTh OCOOIMBE 3HAUCHHS», €
«EKOHOMIYHHUIl BIUIMB PETYISTOPHOTO 3aXOMy Ha MO3UBavay,
«Mipa, SIKOI0 3axiJ CyNepednTh BH3HAYCHUM, IOB’SI3aHUM 3
IHBECTHIIIEI0 OUIKYBaHHIMY», Ta «XapakTep Iii aepxkau». Ta-
KUM 4YHMHOM, (OpMalbHO HAEThCS MpO Ti caMi KpUTepii, 1o
Hapasi OTpUMYIOTh MXKHAPOIHO-TIPaBOBE 3aKkpirieHHs. OgHaK
JIOBECTH peryisTopHe BuiaydeHHs B cynax CHIA nan3suuaiino
CKJIAJIHO: 1l CYIM MaiiXke HiKOJIHM He BU3HAIOTb, 1[0 PETyJIsaTOp-
Huil 3axin 3aummB 100 BigCOTKIB LIHHOCTI BIACHOCTI W JIKILIE
3pifika BCTaHOBIIOIOTH, 110 3aXij SABIISE COOOK BHIYYCHHS Ha
MiJICTaBl aHAJITUYHOTO TIJIXOJY, 3all0YaTKOBAHOTO CIIPaBOIO
Penn Central [10, c. 27-28].

3aranpHOBU3HAHO, M0 CIIA 3a0e3neuytoTh OfMH 13 Hald-
BUIIMX PIBHIB NMPaBOBOTO 3aXUCTY MPUBATHOI BIACHOCTI Yy
cBiTi, a cymoBa cucrema CIIIA KOpHUCTyeThCS BEIHKOIO II0-
Barorw 3aBAsSKH 11 HE3aJCKHOCTI BiJ TOJITHYHUX TPaBIiB,
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KOMIIETEHTHOCTI Ta CIPAaBEIJIUBOCTI CTOCOBHO 1HO3EMHHX
yuacHuKiB mporecy. [Ipore HaBith y CHIA moxmuBocTi
HAI[IOHAJILHUX 1HBECTOPIB IIOI0 3aXMCTy BiJl MPUMYCOBHX
BUJIYYCHb 1HBECTHIII 3HAYHO BYXK4Yi, HDK MOMKJIMBOCTI, SIKi
HA/Ial0ThCsS 1HO3EMHHUM 1HBECTOpAM 3TiJIHO 3 MIKHApOJHUMHU
IHBECTHLIHHUMHU YTOAMH.

BucHoBku. 3a3HaucHe BU3HA4Ya€ HEOOXIIHICTH KOHCEpBa-
THUBHOTO ITi/IXO/TY /10 OL[IHKH HOPM MI>KHAPOIHUX IHBE CTHLIHHUX
YIoJl MO0 HempsiMoi ekcriporpiarii inBecTuiliii. [ToreHmiiHI
HETaTHBHI BIUIMBU TaKUX HOPM IOJATalOTh y TOMY, III0 BOHU:
a) CTBOPIOIOTBH 3arpo3y «PEryISTOPHOIO 3aCTO0» — CHUTYyallii,
KOJIM HAliOHAJIBHI OpraHW JEp)KaBHOTO PETYIIOBAHHS BBa-
JKAKTh 3a Kpallle HEe BJaBaTHUCS JIO PETryISATOPHUX 3MiH (200
3ropTaTd BXKE pO3MoYaTi mporpamu pedopM), aHDK HECTH
BUTPATH 3aXKCTY BiJ MIO30BIB MPO EKCIPOIPIaIlii0 Ta BUILIAT
BIJIMIOBIZIHUX KOMIICHCAIlii; 0) HaJalTh KOHKYpPEHTHI Iepe-
Bard iHO36MHHMM IiHBECTOpIB IOPIBHSHO 3 BITUM3HSHUMH Ha
BHYTPIIIHBOMY PHHKY.

BBaxxaemo, 1110 30anaHCyBaHHS MyONTIYHUX Ta MPUBATHUX
IHTEpeCiB, a TaKOXX YCYHEHHsS NUCKpUMIHALil HalliOHAJIbHUX
iHBECTOPIiB TIOPIBHSHO 3 I1HO3EMHHMMH B THTaHHI MPUMY-
COBHMX BMJIYYCHb IHBECTHIIIH TOTpeOye BKHUTTSA 3yCHIb 3a
JIBOMa HanpsimMamu. [lepwiuii Hanpsm CTOCYETbCS PO3POOKHU
3aKOHOIABYOT 0a3u, JOKTPHHU Ta NPAKTHKU 3aXUCTy MpaB
iHBECTOpIB (mepeaycimM BiTYM3HSAHUX) B YkpaiHi. [le y cBoro
qyepry nependadae KOHCTPYKTHBHY peELEMLil0 MiIXOXiB, Ha-
MpalbOBAaHUX y TPAKTHI THUX 3apyObKHUX KpaiH, sIKi Xa-
PaKTEpU3YIOTECSl PO3BMHEHOIO TPAJULIEI0 3aXUCTy IpaB
IHBECTOPIB 3 ypaxyBaHHAM IyOniuHuX iHTepeciB. KirouoBuMu
MOMEHTAMH TYT € MPE3yMIILlisl JICMITUMHOCTI [l Iep»aBu Ta
HETIOMIMPEHHS JIii HOPM MpO EKCIIpOoTpialliio, sfKa Miisirae
KOMIIeHcalii, Ha HeIUCKpUMiHaliiiHi TO0OpPOCOBICHI 3aXoxu
JIepKaBH, CIIPSIMOBaHI Ha 3a0e3MeYeHHsI a00 3aXHCT OCHOBHUX
myOJIiYHUX IHTEpECiB.

BiamosigHi 3MiHM 10 3aKOHOJABCTBA IMOBHUHHI OXOILTIOBA-
TH TPH TOJIOBHI IUTAHHS: 1) BU3HAYEHHS NPSIMOT Ta HEMPSMOT
eKCIporpiailii; 2) 03HaKH HEMPSMOT eKCIporpiartii, siki MTOBUHHI
BUKOPUCTOBYBATHCSI B CYKYITHOCTI Ta Ha Ka3yalbHill OCHOBI
(i3 3acTepexeHHsSMH, IO ONHE JIMIIE 3MEHIICHHS BapTOCTI
IHBECTHIIIi HE € MiJICTABOO JUIsl BCTAHOBJICHHS €KCIpOIIpiailii,
a JIETITUMHI O4iKyBaHHS MOXYTb BUHUKATH TiJIbKY Ha MiJICTaB1
MICBMOBHX 3000B’513aHb JIepKaBU a00 yITOBHOBAKEHOTO HEIO
OpraHy Ha KOPHCTh KOHKPETHOTO iHBecTopa); 3) Kputepil
PO3MEXKYBaHHS HEMpsSMOT eKCIpoIpialii Ta peryasTOpHUX
3aX0JIiB, 10 HE IMIIATAIOThH KOMIIEHCAITiT.

Jlpyeuti uanpsm nependavae  yAOCKOHAJICHHS BIIACHE
MDKHAPOITHO-TIPABOBOTO PETYIIOBAHHS MHTaHb EKCIIPOTpiaIiil
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IHBECTHLIH, 30KpeMa ymouHeHHs LBOTO PEryIIOBAaHHS 3 Me-
TOI0 30UIbLIEHHS IHependadyBaHOCTI PO3IISLY BIANOBIIHUX
IHBECTUIIIHHUX ~ cropiB 1 3a0e3nedueHHs MOCIiIOBHOCTI
apOiTpaxHol npakTuku. Came I1iif METi CIIyry€e BKJIFOUYCHHS 10
HOBUX MDKHAPOJHUX IHBECTHI[IHHUX Yroj JETaTbHUX TOJIO-
YKEHb PO KPUTEPii HeNpsiIMOi eKcIpoIpialii Ta po3MeKyBaHHS
i1 Ta pery/IsITOPHUX 3aXO/IiB, 1110 HE MOTPEOYOTh KOMIICHCAITI.
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TPYJAOBOE ITPABO, ITPABO COLHIUAJIBHOT'O OBECIIEYEHUA

VK 349.23

MEJINYHE CTPAXYBAHHSA
SIK IOJATKOBA YMOBA TPY/IOBOI'O JJOTOBOPY B YKPATHI
€srenis CUJIOPEHKO,

acmipaHT Kadeapy TPYIOBOTO MpaBa Ta Mpasa COIiaIbHOTO 3a0€3MeUeHHsI FOPHIUYHOTO (PaKyIBTETy
KuiBcbkoro HanioHansHOro yHiBepcuteTy iMeHi Tapaca IlleBuenka

AHOTANIA

VY cTarTi BHCBITIIOETHCS MOHATTS «MEIUYHE CTPAaXyBaHHs» uepe3 MPU3My TPYAOBHX BiIHOCHH. Po3misgaeTbcsi 3HAYCHHS
VKJIaJICHHS JIOTOBOPY JIOOPOBLILHOTO MEIMYHOTO CTPaXyBaHHs, & TAKOXK OCOOJIMBOCTI JICPIKABHOTO PETYITFOBAHHS IIMX BIJIHOCHH.
AKTYaJbHICTh JOCIIHKEHOTO MUTAHHS MiATBEPKYETHCS MOMUTOM HA TAaKHI BHJ CTPaXyBaHHS y MPOLEC] MpalleBIallTyBaHHs.
JIoOpOBiIbHE MEMYHE CTPaxXyBaHHs HIMPOKO BHUKOPHUCTOBYETHCS HA MIKHAPOAHINA apeHi, Ipo IO BKa3yeThCs y CTATTI. 3aKo-
HOJIaBCTBO YKpaiHM He mependadae 000B’S3KOBOIO MEAMYHOIO CTPAaXyBaHHS, IO 3yMOBJICHO Pi3HMMH NpUYMHAMU. Y PoOOTi
npoanainizoBano [Ipoekt 3akony Ykpainu «IIpo 3araabH0000B’SI3KOBE collialibHE MEJHYHE CTPaxyBaHHs», BCTAHOBIEHO HOTO
HEJIOJIIKU Ta TIepeBar.

Koaio4oBi ciioBa: 100poBiibHE MEIMYHE CTPaXyBaHHs, TPYIOBHUI JOTOBIp, CTPaXyBalbHHUK, CTPAXOBHUK.

SUMMARY
The article deals with the concept of health insurance through the prism of labor relations. We consider the value of the contract
of voluntary health insurance, and features state regulation of these relations. Relevance of research question confirmed the
demand for this type of insurance in recruitment. Medical insurance is widely used in the international arena, as indicated in the
article. Ukraine’s legislation does not provide for mandatory health insurance due to several different reasons. This paper analyzes

the Draft Law of Ukraine ,,On mandatory medical insurance”, set its advantages and disadvantages.
Key words: voluntary medical insurance, employment contract, insured, insurer.

HOCTaHOBKa npodJemu. [o0poBiIbHE Ta KOPIIOPATHB-
HE MEJIMYHE CTPaxXyBaHHS CTa€ BCE MOIYJIIPHILIMM B
Vkpaini. Koxen geTBepTHii odicHuiA npaiiBHUK € JOOPOBLUIEHO
3aCTPaxOBaHUM Ta OTPHUMY€ MEIUYHY JOMOMOTY Y MPHBATHUX
MEIMYHUX 3aK/IaJax 3a paxyHOK poOOoToiaBls. 3rifHO 3 pe-
3yJbTaTaMy ONUTYBAaHHS, MPOBEACHOr0 JlOCIITHUIIEKAM LeH-
TpoM MixHapomHOTroO KajapoBoro noprany hh.ua, Haiiyacrimre
B paMKaX MEIMYHOTO CTpaxyBaHHs BiZOyBaeThCs NMPUAOAHHS
MEIUKAMEHTIB, a TaKOK HAJa€ThCsl MIBUAKA 1 HEBiIKIagHA
MenuyHa joromora. Ilpm mpoMy MegudyHE CTpaxyBaHHS
y €BPONIEHCHKUX KpaiHaX [aBHO € 3BUYHOIO IIPAKTHKOIO.
JocimKkeHHs oKa3ano, mo i B YkpaiHi MeIHYHe CTpaxyBaH-
Hs1 HaOyBae nenaini Outbinol momyssipHocTi [1]. Takuit migxin
€ HEB1JI’€MHOI0 YaCTHHOI CHUCTEMM MOTHUBALil NpPaI[iBHUKIB,
sIKa JIEMOHCTPYE pealibHy TypOOTy poOOTOmaBLs i CHpHsie
MIJBHUILCHHIO JIOSUIIBHOCTI Ha MiAnpueMcTBi. BTiMm, TypOora
PO CHiBPOOITHUKIB — IIe, B IEpIIy 4epry, TypOoTa mpo ixHe
3II0pOB’sl.

Bararo xommnaHiii, IpUIiISOYA HEMAIO 4yacy i rpomei
HeMaTrepiaapHill MOTUBALil CHiIBPOOITHUKIB, IHKOIM B paM-
Kax IpOrpaMH MEAMYHOTO CTPaxyBaHHS OIUIAYyIOTh MEHY-
HYy JOTOMOTY IMiJl Yac mnepeOyBaHHs 32 KOPJAOHOM 1 HaBiTh
CYIIPOBiJl BariTHOCTi ¥ gomomory mpu mnosnorax. BapricTs
MEIMYHOI CTPAXOBKH JOCHTH BHCOKa, NMPOTE TaKi BUTPATH
BunpapaaHi. PoboronaBenb HATOMICTh Ma€ BHUCOKHH peii-
THHT Ha PHHKY INPAlCBIAIITYBaHHS | BEJIMKUIl KOHKYypC Ha
poboue Mmiciie.

Merta cTaTTi 1MoJyisArae y BUCBITJIICHHI MEPCIIEKTUB PO3BHUT-
Ky MEIMYHOIO CTpaxyBaHHSA B YKpaiHI came 4epe3 HpH3My
3aKpIIUIEHHS [OTO BUAY COLIAIBLHOTO 3aXUCTY Y TPYAOBOMY
JIOTOBOPI.
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00’ekTOM JOCHITZKEHHSI € PO3MIsA MEAWYHOTO CTpa-
XyBaHHS B aCIMEKTi Takol ramysi mpasa, sSIK TPYJIOBE MPaBoO Y
MIPOLIEC] CTAHOBJICHHS TPYIOBUX BiTHOCHH.

CraH 10cJizkeHHsI TPodIeMHu. AKTyalIbHICTh 3a3HAYCHOT
TEeMH TIOJISITAE Y TOMY, 1[0 MEIHYHE CTPaxyBaHHSI € (OPMOIO
3aXHUCTY BiJl PU3HKIB, 110 3arPOXKYIOTh HANI[IHHIIIIOMY B 0CO-
OucTOMY Ta TPOMAJICHKOMY BIIHOIICHHI — 3[J0POB’I0 Ta YKHT-
Ti0 sonuHK. Taki ¢axiBui, sk M. Kiimos, H. Anapiimuna,
E. ucanens, €. [omimyk, M. MHUX Ta iHII BYEHI Y CBOIX
poboTax po3risiian HeoOXiIHICTh Ta 0COOIMBOCTI MEIUYHOTO
CTpaxyBaHHs B YKpaiHi, a TaKoX MPOOIEeMH Ta MOXKIINBI LIS~
X iX BupinreHHs. [IpoTe 111 mpobiiema noTpedye MoAaNbIIOro
PO3IVISALY Ta BUBUCHHS.

Bukiang ocHoBHoro wmarepiamy. Ilepmr 3a Bce cuifg
BIJIMITHTH, IO JAOTOBIp MEIUYHOTO CTPaxXyBaHHS — I€ MMUCh-
MOBa yroja MiXK CTpaxyBaJIbHUKOM 1 CTPaxOBHKOM, 3TiJTHO 3
SKOI0 CTpaxoBUK Oepe Ha ceOe 3000B’s13aHHS B pasi HACTaH-
HSl CTPAXOBOTO BUIAJKY OIUIATUTH MEAWYHI MOCIYTH, a CTpa-
XyBaJIbHUK 3000B’SI3YEThCS CIJIAYyBaTH CTPAxOBl IIATEKI
y BHU3HAUCHHI TEPMiH Ta BHKOHYBATH IHII YMOBH JOTOBO-
py [2, c. 18]. Menu4He cTpaxyBaHHS MOXE TPOBOIUTHCS B
000B’s13K0BII 1 B J0OpoBUTBHIN (opmax. Bubip dopmu me-
JIMYHOTO CTPaXyBaHHs B KOKHIH KpaiHi 3aJIeKUTh BiJl KOHKPET-
HUX EKOHOMIYHHUX Ta KYJIBTYPHO-ICTOPHYHUX YMOB, BiJl 0CO-
OonuBOCTEl JeMorpadivHUX 1 COLiaJbHUX MOKA3HUKIB, PiBHS
3aXBOPIOBAHOCTI Ta IHIINX (aKTOPIB, SKI XapaKTEPU3YIOTh 3a-
ralbHUI CTaH 3I0POB’s 1 piBEHb MEIMYHOTO OOCITyrOBYBaHHSL.

o crocyeThbest 3apyOi’KHOTO TOCBiY 3 TPUBOAY MEIHY-
HOTO CTpaxyBaHHs, TO CITiJI BIIMITUTH, 110 KO)KHA JIeprKaBa Mae
CBOT IMIIXOJIM JI0 IIbOTO MUTaHHs. Tak, HalpHuKiag, B ABCTpail
(iHaHCYBaHHS MEIMYHOTO CTPAXyBaHHS BUKOHYETBCS 32 Paxy-
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HOK CTPaxOBHX BHECKIB y po3Mipi 1% 3apobitHoi miatu. Ta-
KHM YMHOM, y Lill KpaiHi iCHy€e IpsAMa 3aJ1eXKHICTh MEAUYHOIO
CTpaxyBaHHS BiJl HAsBHOCTI TPYIOBHMX BiTHOCHH. YTIM BO-
JTHOYAC MaJi03a0e3MeYCHUM MEIMYHY JOTIOMOTY HaJIaroTh 0e3-
KOIITOBHO Y JIep)KaBHUX MEIUUHHX 3aKianax. J{oOpoBijibHE
MeIUYHE CTpaxyBaHHS MaJl0 PO3BHHYTE Ta HaJa€ IOTATKOBI
nocnyru [3].

Y Ilpenii, ne HalBHUWI y CBITi KUTTEBUI PiBeHB, i€
HalllOHaJIbHa CHCTEMa COIIaJIbHOTO CTpaxyBaHHS 3arayibHa i
000B’sI3K0Ba [UIS1 BCHOTO HAcCENEeHHS KpaiHH. A MeIu4yHe Ta
CTOMATOJIOTIUHE CTpaxyBaHHS € HOro HEBiJ'€MHUMH 4YacTH-
HaMu. CHCTeMa OXOILTIOE yCiX TPOMaJsIH KpaiHu BikoM Bij 16
pokiB. @iHaHCYBaHHS HA OXOPOHY 3/I0POB’S Ta MEIUYHY JOTIO-
MOTY 31HCHIOETBCS 32 TAKKM MPpUHIKIOM: 18% KOIITIB BUALISIE
ypsin, 51% — micuesi opranu Biaau, 3 1% — podoronasii. Takum
YMHOM, y Lii KpalHi TaKoXk iCHY€E 3B’S30K MK METUYHHUM CTpa-
XyBaHHSIM Ta TPYJOBUMHU BiHOCHHamH [3].

VY I'py3ii Bxe AaBHO BiaOyaucs peOopMU y CEKTOpPi OXO-
pOHU 3710poB’s. JlepkaBa Jla€ MOMXJIMBICTh TPOMaJsTHAM OOH-
partH crocid OrIaTé MEIUYHHUX MOCTyr. MeIudHy CTPaxoBKY
Moxe (hiHaHCYyBaTH poOOTOMABEIb, 10 3aKPITUTIOETHCS YMOBA-
MU TPYAOBOTO J0roBopy. Takox MEANYHY CTPAXOBKY OILIAuye
JiepkaBa y BUIVISIII BaydepiB Ul Masio3a0e3MeYeHUX TPOMAISTH
a00 CTPaxOBKY KyIye IPOMAJISIHUH CaMOCTIHHO, OOMparouu Ti
MOCIYTH, sIKi oMy HeoOXimHi. [TpoTre TyT iCHYIOTh HEIOIKU
CHCTeMH, sIKi TOJSIraloTh y TOMY, 10 3apa3 ypsia Ipysii Buzae
HEe3axHWIIeHUM BEpPCTBAM HACEJCHHs JIIMITOBaHI Bay4epH.
Ane mepeabavyeHHX 3a IMMH BayuepaMy KOIITIB HE BUCTadae
HA OIUIATy JIIKyBaHHsS CEePHO3HMX 3aXBOPIOBaHb. Takoxk
HEJONIKOM € TOH (hakT, M0 SKIIO Mpale3qaTHOro Tpy3uHa He
CTPaxyrTh Ha poOOTi, 10 3a3BU4ail 00xonuThes B 30 japi Ha
MICSIIIb 1 9acTO 1X BUPAXOBYIOTH i3 3apIUIaTH, HOMY JTOBOINTb-
cs crpaxyBarucs camoMy 3a 80 mapi. Tak uu iHaKme JOCBif
I'py3ii B acmexTi MEAUYHOTO CTPAaXyBaHHS AA€ CBOI ILTOAM IS
PO3POOKH BIANOBIIHUX CXeM JUls YKpaiHH y cepi MeAnIHOro
CTpaxyBaHHs IPOMaJISTH, ITPAIiBHUKIB, MaI03a0e3I1eueHNX IPo-
MajsH [4].

SAx crBepmxye C.C. Ocameup, MequuHE CTpaxyBaH-
Hsl, sIKe TPOBATUTHCA B OOOB’SI3KOBiN (opmi, HaOyBae puc
COLIIJIBHOTO CTPaxyBaHHs, OCKIIBKH MOPSI0K HOTro MpOBE/ICH-
HSl BU3HAUA€ThCA JIEPKaBHUM 3aKoHOJaBcTBOM. O60B’sA3K0Ba
(dopma cTpaxyBaHHS KOOPAMHYETHCS IEPKaBHHUMH CTPYKTY-
pamu. CTpaxoBi IJjarexi, CruiadyBaHi rpOMajsIHAMU Ta FOPH-
JIUYHUMH ocobaMH, MaroTh Gopmy moxarky [5, ¢. 186]. Tak, 3
MU TBEPKEHHSIMH MOXKHA TOTOAMTHCS, aJke 000B’sI3KOBE
MeIUYHE CTpaxyBaHHs MepeOyBae Mifl )KOPCTKHM KOHTPOJIEM
JIepokaBH 1 XapakTepusyeTbest O6e3npubyTkoicTio. g dopma
oprasizarii cTpaxoBoro GoHIy Aa€ 3MOTY IIaHyBaTH MEIUYHY
JIONIOMOTY 3aBISKH TOMY, L0 HaJXODKCHHS KOILUTIB JI0 TAaKOTO
(onay XapaKTepu3yeTbcsi CTaOLIBHICTIO.

Ha »anb, y Hamriit kpaiHi 1ie 3aKOHOJIaBYO HE 3aKpiIlIcHE
000B’s3KOBE MEJMYHE CTpaxyBaHHs. Lle 3yMOBIICHO pi3HHUMH
npuanHamu. OjHi (axiBili BBAKAIOTH HEAOIUIBHIM ICHYBaHHS
Takol GOpMH MEITMYHOTO CTPaXyBaHHs, 1HIII CTBEPIKYIOTH, IO
Ti ipoOJieMH, sIKi iICHYIOTh 3apa3 B CUCTEMI OXOPOHH 37I0pPOB’s,
MOXIIMBO BUPILIUTH TUIBKH IUIIXOM MPUAHATTS BIANOBIIHOTO
3akony. Y BepxosHiit Pani Ykpainu OyB 3apeectpoBanuii [1po-
ekt 3akoHy Ykpainu «IIpo 3arambHOOOOB’SI3KOBE COlliabHE
MennuHe crpaxyBanHs» Ne 2597 Bin 21.03.2013 poxky (nasni —
ITpoekT) [6], mpoTe fioro 0OroBOpeHHs Ta MPUUHATTS 3apa3 HE
Ha Jaci.

Biamosigao 10 IIpoekTy cucTeMa MeIHYHOrO CTpaxyBaH-
Hi nependadae, o cucremMa (GpiHaHCYBaHHS OXOPOHH 3I0POB’sI
Oyzie 3I1MCHIOBATUCS Ha TPHOX PIBHAX: 00OB’SI3KOBE MEINYHE
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CTpaxyBaHHS, Jiep)KaBHE (IHAHCYBaHHs Ta JIOOPOBLIBHE Me-
muHe cTpaxyBaHHsA. CTpaxyBalbHHKamH, 3rigHo 3 IIpoek-
TOM, BH3HAYCHO POOOTOMABINB, MICIIEBI OpraHd BHUKOHABYOI
BJIaJIU, 3aCTpaxoBaHuX 0ci0, DoHJ cTpaxyBaHHs Bij Hellac-
HUX BMIAJKiB Ha BUPOOHMLTBI Ta npodeciiiHuX 3axBopro-
BaHb YKpaiHU Ta LUEHTPaJbHUI OpraH BUKOHABUOI BIaJH, L0
3a0e3nedye pealizaliio JepKaBHOI MONITHKH y cdepi BHKO-
HaHHS KPUMIHABHUX TIOKApPaHb.

3acTpaxoBaHUMH 0COOAMH MOXYTh OYyTH SIK TPOMAasSHU
VYkpainu (mpanesnamroBadi i odiiiiiHo 06e3po0iTHi), Tak i
mpailorodi B Ykpaini iHozemui. MOMXIINBICTh MEIUUHOIO CTpa-
XyBaHHS JUISl TPOMaJISTH YKpaiHW, sKi NMPaIiooTh 32 MeXaMu
VYkpaiHu Ta HE 3aCTpaxoBaHi B CHCTEMi COIiaJIbHOTO CTpaxy-
BaHHA JIepXKaBU, B sIKill BOHM IepeOyBalOTh, BIAMNOBIAHO 10
YKIJIQJIEHOTO JOTOBOPY MPO TOOPOBIIBEHY YyUacTh € Oe3mepedaHo
MIO3UTHBOM 3aIIPOIIOHOBAHOI CHCTeMH. Takok Tpeba 3ayBaxu-
TH, 0 [TpOEKT MICTUTh HOPMH, 3TiTHO 3 IKUMHU MEJIMIHE CTpa-
XyBaHHS JSITUME Ha 0Ci0, sIKi MarOTh MEBHI BIAHOCHHU 3 JIep-
kaBoro, T00TO o(iliiiHO odopmIleH] 1 MalTh cTaTyc, HaNpH-
KJ1aJ, o¢iniiHo 6€3p0o0iTHOrO, HEMPALFOI0YOro 1HBAJIi/1a TOLLO.
TakuM 4YMHOM, MEJUYHE CTPAXyBaHHS TAKOX TIOB’s13aHE 3 TPY-
JIOBOIO JIisIbHICTIO 0co0u. [lel (akT Takox miaATBEpIKYEThCS
i MONOXKEeHHSIM CT. 4 BkazaHoro [IpoekTy, 30kpeMa MyHKTOM |
4.1 cT. 4 BCTAHOBJIEHO, L0 CTPAaXyBaHHS HE 3AJICKUTD BiJI CTa-
HY 37I0pOB’sl Ta PiBHS JIOXO/Iy 3aCTpaxoBaHoi ocobu [6].

ITpu npomy IIpoeKTOM BH3HAYECHO, IO CTPAXOBI BHECKU
Oy/lyTh BCTAaHOBIIOBATHCH Y BIICOTKAX 10 CyM (DaKTUYHHX BH-
Tpar Ha OIUIaTy Npaili HaiMaHUX TpaliBHUKIB. SIK HACHiJOK,
BUHMKAE THUTAHHS, YU 3aJIeKATUME OOCSAT MEIUYHHUX MOCIYT
BiJl CIUTau€HOI CyMH CTPAaxOBOTO BHECKY Ta YU HE BIUIMHE BH-
COKHI PIBEHb «TIHBOBHMX» 3apOOiTHHX IUIaT B YKpaiHi Ha Te,
10 BeJIMKa YUCEIbHICTh POOITHUKIB 3MOXKE OTPUMYBATH JIUIIIE
MiHIMaJIbHUN TTAKET MEAMYHUX 1TOCyT [7].

JloOpoBiibHE ~ MeIMYHE CTpaxyBaHHS MOXe OyTu
IHAMBIAyalbHUM 1 KoJeKTUBHUM. Ilpu iHIuUBinyanbHOMY
CTpaxyBaHHI CTpaxyBalbHHKaMH, K MPaBUIIO, BUCTYIAIOTh
OKpeMi T'pOMaJiHH, sIKI YKJIald JIOTOBIp 31 CTPaxOBHUKOM
Ipo crpaxyBaHHs1 cebe abo TpeThoi ocobu (miteid, OaThKiB,
POIMYIB) 32 paXyHOK BJIACHHMX I'POILIOBHX 3ac00iB [5, ¢. 196].
CrpaxoBi opranizanii yKi1agarTh yroad 3 npoQilakTHYHO-
JIiKyBaJbHUMMU 3aKjIaJaMU (HE3aJIekKHO Bil ()OpPM BIACHOCTI)
PO HaJaHHS HUMH MEIUYHOI JONIOMOTH 3aCTPaxOBaHUM 32
NIEBHY IUIaTy, SIKYy 3000B’SI3YETHCSI TapaHTYBaTH CTPAXOBHK
[5, c. 188].

VY Hamiiii kpaiHi Ha ChOTOJHI ICHYIOTh HOPMATHBHI aKTH
1I0/I0  OXOPOHH TMpalli MpaliBHUKIB, HOPMH, BCTAaHOBJICHI
MiHiCTEpPCTBOM OXOPOHH 3[0POB’S 3 IPUBOIY IEPEIiKy pooiT,
Ha SIKI HE JIOMYCKAIOThHCS )KIHKH Ta 1HBAJIIIH, ICHY€ HOPMYBaHHS
npati. ToOTo neprkaBa TypOy€eThCst PO CBOIX rpoMaisH. [Ipore
3 IPUBOJY CTaHy 370pOB’s IpaIliBHUKA 3aKOHOAABEIb BU/IIINB
JIEKIJIbKa CTaTeH, OfiHA 3 IKHX, a came cT. 169 Kozekcy 3akoHIB
npo npamro Ykpainu (nami — K3nll Ykpainun), BCTaHOBIIOE:
BJIaCHUK a00 YIMOBHOB)XCHUI HUM OpraH 3000B’s3aHUil 3a
CBOi KOIITH OPraHi3yBaTH NPOBENSHHS IMONEPEIHBOro (IpH
MPUKAHATTI HAa po0OTY) 1 mepioguyHuX (IPOTATOM TPYIOBOT
JUSUTBHOCTI) MEIMYHUX ONSAIB NpAaIiBHUKIB, 3aiHATUX Ha
BOXKUX poOOTax, podoTax 3i IIKIAJIMBUMH YM HeOE3NeuHH-
MH YMOBaMH TIpaili abo TakuXx, Jie € morpeda y npodeciitnomy
J1000pi, a TAKOXK MIOPIYHOTO 0OOB’ I3KOBOTO MEJANYHOTO OIIISTY
oci6 Bikom 110 21 poky [8].

3micT wiel crarti Mae MEBHI MPOTHPIYYS Ta HEMOJIKH,
30KpeMa 3aKOHOJABellb CTBEPIDKYE, IO MEIUYHUN OIS
3MIHCHIOEThCS TUIBKKM MEBHHUX Kareropiit oci0. Takox BUHH-
KaloThb JAMCKYCil 3 IPUBOMY BiKy, IO SIKOTO Ma€ MPOBOAUTHCH
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000B’I3K0BUIT MeIUYHHI ortsa. Ha il momisa, MeaudHHi
OIVISI] TOBUHEH MPOBOAUTHCS HE3aJI€KHO Bifl POy MisITBHOCTI
MpaiiBHUKA Ta HOTo BiKy. AJIKe 11e BUTIHO 000M CTOpOHAM: 1
MpaliBHUKY, 1 poOOTONaBII0. BO B TaKOMy BUTIa Ky MpalliBHUK,
CIIJKYIOYM 32 CTaHOM CBOTO 3/I0POB’S, Ma€ MOMJIHBICTh
3pOOHTH BHCHOBKM IIPO T€, YM MIiIXOAATH HOMY yMOBH Ta
0co0IMBOCTI Ti€l yM iHIIOT poO6OTH. A poOOTOIABEIL, MAIOUU
TaKy iH(popMalito, MoXxe 00MpaTH NPaIiBHUKIB 3 BiIIOBITHUM
CTaHOM 37I0pOB’sI.

ToGTo B mporeci po6oTu poboTOnaBelp 3ade3neuye pe-
IYISpHUM, CKaXKIMO KOXKHMH piK, MEAWYHUHA OIILJ CBOIX
MPaLiBHUKIB, B PE3yJIBTaTI SKOTO OTPUMYIOTHCS JIaHi PO BILIUB
poOOTH Ha CTaH 30POB’ s TPAIliBHUKIB, HA OCHOBI SIKMX BEJICTh-
csi ctaructuka. Takox HeoOXiIHO 3BEPHYTH yBary Ha TOH (axT,
110 Taka iHpopMalrisi Mae OyTr 000B’I3KOBO 3aXHILEHA, TOCTYII
710 SIKOT MAaTUMYTb JIMIIE KOHKPETHO BU3HAUCHI pOoOOTONaBIIEM
(axiBui. Maroun Taki gaHi, poOOTOAaBEIb MOXKE OAYNTH, STKUH
MpaliBHUK HOMY MOTPiOCH JIJIsl BHKOHAHHS Ti€l 4u iHII01 po0o-
TH. BogHOYac mpamiBHUK, SKIIO MAa€ HaMip BIAIITOBYBATHCS
Ha poOOTYy B Ty YM IHIIY KOMIAHIIO, TAKOX MOBUHEH MPONTH
BIJIMTOBITHUH OIS 3 BIACHUE paxyHOK. Takuii ormsiag Moxe
OpraHi3yBaTH SIK caMa KOMIIaHis, TaK 1 MalOyTHII MpaliBHUK Y
Oyzb-KOMY 3aKJIajli OXOPOHH 310pOB’s. SIk MU 6auuMo, 3aKo-
HOJIABCTBO Y IIiif YaCTHHI HE JOCKOHAJE, IPOTE 3aKOHO/IABELb
Jla€ HaM aJbTEPHATUBY — YKJIQJAATU TPYLOBUI1 IOTOBIp, A€ MOX-
Ha BKa3aTH JOJATKOBI YMOBH, Ki O 3aJ0BOJIBHSIIM 1HTEpecH
000x cTopiH. Hampuknaza, y TpymoBOMYy IOTOBOpI B SIKOCTI
JIOJIaTKOBOI YMOBH POOOTO/ABELb MOXE 3alPOIIOHYBATH HPO-
XO/UKEHHSI MEMYHOTO ONISAY 3 MEBHOIO MEepPiOMYHICTIO, He-
BUKOHAHHS SIKOT 0€3 TIOBaXHUX MPHYHH MOXe OyTH ITiJICTaBOIO
JUISL PO3IPBaHHS TPYAOBUX BiIHOCHH. AJKE JIOAAaTKOBA yMOBA
€ 000B’SI3KOBOIO JUIsl BUKOHAHHS 000Ma CTOPOHAMHU TPYIOBOTO
JIOTOBOPY.

Vkiagawdu 3 NpaniBHUKOM TPYAOBHH JOTOBIp, Oyio
0 JOLINBHO 3alpoIoHyBaTW HoMmy (HIpauiBHUKY) B SIKOCTI
JIO/IaTKOBOT YMOBH YKJIACTH JIOTOBIp AOOPOBIIBHOTO MEIU4-
HOTO CTpaxyBaHHS, B SIKOMY NPaLliBHUK BUCTYNaB OU CTpaxy-
BaJIbHUKOM, a poOOTOaBelb — Cy0’ €KTOM, SIKUI 3/1iiCHIOBAB
Ou TUIATEekKi 3a yMOBaMH CTpaxoBoro moiica. Poboromasers
MOXE 3alIPOINOHYBaTH MPAIiBHUKY B SKOCTi JOIATKOBOI yMO-
BHM TPYAOBOTO JIOTOBOPY SIK YKJIaJJaHHS CTPaxOBOTO IIOJICY,
TaK 1 MPOXOPKEHHSI EPIOANIHOTO MEIUYHOTO OINISAIY 3 TO-
JaIbIIUM BHUPIIICHHAM IHTAaHb y PE3YJIbTaTi MPOXOAXKECHHS
TaKOTO OTJISIAY.

Sk crBepmkye B.J1. basuieBud, nporpaMu 100pOBiIBHOTO
MEIMYHOTO CTPaxyBaHHS pO3LIMPIOIOTH MOXIUBOCTI 1
HOMIMIIYIOTh YMOBU HaJaHHsS MPO(IIaKTUUHOI, NiKyBaJIbHO-
JiarHOCTUYHOI Ta peabimitariitnol qomomoru [9, c. 256].

B./J1. bazuneBny 3a3Hauae, 1110 pO3MipH CTPaXOBUX BHECKIB
BCTAHOBJIIOIOThCS HA JOTOBIPHil OCHOBI CTpaxoBHKa i CTpaxy-
BaJIbHUKA 3 YPaxyBaHHSIM OIIIHKH HMOBIPHOCTI 3aXBOpPIOBaH-
HSl CTpaxyBaJIbHHKA Yy 3B’SI3Ky i3 BIKOM, MpO(eci€ro, CTaHOM
310poB’s Touo [9, c. 78].

Sk yxe Oyno 3amporoOHOBaHO, MEIHYHE CTpPaxyBaHHS
MPalliBHUKIB MOYKHA BKJIFOYUTH y TPYAOBOMY JIOTOBOPI SIK JI0-
JIATKOBY YMOBY TPY/IOBOI'O JIOTOBOPY, HACIiIKM HEBUKOHAHHS
SIKOT MOXYTh OYTH MiJICTaBOIO VISl TPHITMHEHHS TPYIOBUX
BITHOCUH. PO3misiHEMO JeTanbHillle MUTAHHS MPO HACHIIKU
HEBUKOHAHHS Takoi yMOBH 000Ma CTOPOHAMH.

MenauvHe cTpaxyBaHHS MOXKE BKIIIOYATH B ceOe He TiIbKH
JIIKyBaHHS MPAliBHUKIB BiJl THX YW IHIIMX XBOPOO, a i 3axo-
Iy 3ano0iraHHs ocTaHHiM. Hampukiazn, peryispHuil Meand-
Huit o, OTxe, y pasi, SKIIO MPAaiBHUK 3 SKAXOCHh PHIHH
BIZIMOBJISIETHCS BiZl YMOBH DPETYISIPHOTO MEIUYHOTO OINISAY
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YM JIIKYBaHHS BIAIMOBIJHO JIO TOJiCa MEAMYHOTO CTpaxyBaH-
HSl, YKJIaJaHHA SKOro OyJO J0IaTKOBOI YMOBOIO TPYAOBOTO
JIOTOBOPY, TO poOOTOAaBENh Mac MPaBo BUTPeOyBaTH Yy HHOTO
MHICHMOBE MOSICHEHHA Takoi BigMoBH. Ha ocHOBI Takoro nosic-
HEHHST POOUTHCS MOMEPEHKEHHS PO HACIIKH HEBUKOHAHHS
JIOTaTKOBOi YMOBH TPYIOBOTO JOT'OBOPY.

Takox Mae wmicue 1 BiJICTOPOHEHHSI BiJ POOOTH, IO
nigrBepukyerbest cr. 46 K3nll VYkpainu, 3rimHo 3 SIKOIO
BIJICTOPOHEHHSI MIPAIiBHHUKIB BiJl pOOOTH BIACHHUKOM 200 YITOB-
HOB&)KCHUM HHUM OPraHOM JIOIYCKAa€ThCs y pasi: MOSBU Ha
poOOTi B HETBEPE30MY CTaHi, Y CTaHi HAPKOTHYHOTO 200 TOK-
CUYHOTO CIT’SIHIHHS; BIZIMOBH 200 YXHJICHHS BiJl 000B’I3KOBHX
MEIMYHHUX OIJISA/IIB, HABYAHHS, IHCTPYKTAXY 1 IEPEBIPKU 3HAHB
3 OXOPOHH TIpalli Ta MPOTHIIOKEIKHOT OXOPOHH; B IHIIIMX BUIA/I-
Kax, nepe0ayeHnx 3aKOHOAaBCTBOM [8].

SIkuio poOoToaBelb He BUKOHY€E YMOBH TPYAOBOTO JA0TO-
BOPY B YaCTHHI MEJIMYHOTO CTPAaXyBaHHs, a caMe He 3/IIHCHIOE
(hbiHaHCYBaHHS 32 YMOBaMH TIOJICY, TO BIAMOBIAHO 10 CT. 38
K3nll VYkpainu mpaiiBHUK Ma€ MpaBO y BU3HAYCHUH HHUM
TEpPMiH pO3ipBaTH TPYAOBUH JOTOBIp 32 BIACHUM Oa)kKaHHSIM,
SIKIO BJTACHWK 200 YITOBHOBA)KEHUI HUM OpraH HE BUKOHYE
3aKOHOZIABCTBO IIPO TPALI0, YMOBH KOJEKTHBHOTO YU TPYIO-
Boro soroBopy [8]. Takox mpailiBHUK Ma€ MPaBo 3BEPHYTHCS
JI0 Cyly 3 METOI0 3aXMCTy CBOIX IpaB y YaCTHHI HEBHKOHAH-
Hs1 poOOTOABIIEM B3ATHX Ha ceOe 3000B’s13aHb BiJINOBITHO 10
TPYROBOIo 0oroBopy. Take x mpaBo Mae i podoTogaBelb y pasi
HEBHKOHAHHS TAaKUX YMOB MPAIliBHUKOM.

Bnecennst 10 TpynoBoro 10roBopy Takoi JOAATKOBOI yMO-
BH, SIK MEIUYHE CTpaxXyBaHHs MArOTh IPABO iHILIIOBATH 0OMB1
CTOPOHH: 1 TIpaIliBHUK, 1 poOOTOAaBEIh. MEAUYHE CTPaxyBaH-
HSl Mae iHAMBiqyanbHUil Xapakrep. ToOTo poOoTonaBelp Mae
MPaBO 3aNpoNOHYBAaTH CTPAXyBaHHS HE BCHOMY TPYIOBOMY
KOJICKTHBY, a MEBHUM 0co0aM, siKi 3aiiMaroTh BiMOBI/IHI I10-
caju, abo ofHil 0co0i, To0TO Oyb-KOMY. [IpoTe 3a yMOBH, 1110
MeIUYHe CTPaxyBaHHs MPAIiBHUKIB Mepen0aueHo KOJICKTHB-
HUM JIOTOBOPOM, TO pOOOTO/IaBEIlh OBUHEH BHKOHYBATH TaKe
3000B’s13aHHST BIAMOBIZIHO JI0 TaKOro JOTOBOPY y IMOBHOMY
00cs31.

BucnoBku. TakuM 9MHOM, MOXKHA TTiZICYyMYBaTH, 110 B CY-
YaCHUX YMOBaxX ToCIOJaproBaHHs poOOTOAABIII ChOTO/IHI BCE
Oinblie YCBIIOMIIIOIOTh, IO AJsl 3aJIydEeHHs KBai(iKoBaHHX
CHIBpOOITHUKIB 1M  HEOOXiZHO HamaBaTh  e(EKTHBHUN
COLIiAIbHU AKEeT, Ky/I1 BXOAMTH i TOJTiC JOOPOBITLHOTO METNY-
HOTO cTpaxyBaHHs. HasBHICTH mouica T0OpOBUILHOTO MeaNY-
HOTO CTpaxyBaHHS POOUTH MPOITOHOBAHMH KOMIICHCAIiHHHI
nakeT poOOTO/IaBI OUIBII KOHKYPEHTOCIPOMOKHUM Ha PUHKY
Tpatli i I03BOJISI€ 3HAYHO IMTIABHUIIHUTH SKICTh MEITUYHOTO 00CITY-
TOBYBaHHs CIiBpOOiTHUKIB. KpiM TOro, OLIBII BHCOKA SIKICTh
MEIUYHUX TTOCIYT A03BOJISIE 3MEHIIUTH Yac HEeNPane3aaTHOCTI
CHiBpOOITHUKIB (e(EKTUBHE JIIKyBaHHS IPUCKOPIOE BUXIJ
CHIBPOOITHHKA 3 JIIKAPHSHOTO JIUCTA).

3aKOHOJABCTBO TPO OXOPOHY TMpaii B YaCTHHI MEIHY-
HOTO CTpaxyBaHHS, 30KpeMa MEIMYHOTO OINISIY, PEryjroe
BIIHOCHHHM pOOOTOAABIS Ta MEBHHX Karteropii ocid. ITporte
MEIMYHE CTPaxyBaHHS BCIX MpAI[iBHUKIB 3HAYHO TOJICTIIYE
KOHTPOJIb 32 BUKOHAHHSM 3aKOHOJABCTBAa B YaCTUHI JOJEP-
skagHs BUMOr cT. 169 K3nll Vkpainm [8]. Takox 3aBasku
BOMY BiJIOyBa€ThCsI EKOHOMIs JICP)KaBHOTO OFOIKETY, a came:
nepeik npodeciii, NpaliBHUKU SKUX NiAJISATal0Th MEAUYHOMY
OIVISIIOBI, TEPMiH 1 HOPSIOK HOTO IPOBENICHHS BCTAHOBIIOIOTh-
Csl LIGHTPAJIbHUM OPraHOM BHKOHABYOI By, L0 3a0e3neuye
(hopMyBaHHS JIep>KaBHOT MONITUKH Y chepi OXOPOHHU 3]10POB 4,
3a TIOTOJKEHHSIM 13 IICHTPAILHIM OPraHOM BHKOHABYOT BIAJIH,
mo 3abe3nedye (HOpMyBaHHS JICPKABHOI MOJITHKH Yy cdepi
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oxopoHnu mpami. ToOTo aepkaBa He Oyle BUKOPHUCTOBYBAaTH
KOIITH JUIsl (POPMYBaHHS TaKOi IPOrpaMy Ta KOHTPONIOBATH il
BUKOHaHHSI.

CporosiHi (DiHAHCOBHI 3aXUCT y 3B’SI3KY 31 IIKOIOKO
30pPOB’I0 CHIBPOOITHHUKIB 3HAYHO IEPEBUIIYE BUTPATH Ha
oTuIaTy CTpaxoBoro ruiarexy [10].

3 iHmoro 6OKy mHakeT JOOPOBUILHOTO MEIUYHOIO CTpa-
XyBaHHsl Hece 3HauHe (DIHAHCOBE HaBaHTAXXEHHs Ha Oroa-
JKeT TIINPUEMCTBA 32 BIJICYTHOCTI IMOJATKOBUX TUIBI 3
JIOOPOBUILHOTO MEIMYHOTrO CTpaxyBaHHs. Kpim 1poro, s
[EBHOTO «IPOLIAPKY» MOJIOAMUX CHiBPOOITHUKIB, sIKi MalOTh
MiIlHe 310poB’st 200 He HaJar0Th HAJIGKHOTO 3HaYeHHS (haKTo-
Py MATPUMKH 310POB’S, TOJIC MEIUYHOTO CTPaxyBaHHS Mae
HU3bKUN MOTUBYIOUUI €(EKT.

Ane He morpiOHO 3al0yBaTd, 110 POOOTOJABEIL B3aMiH
OTPUMYE CKOPOUCHHS BHUTPAT pOOOYOT0o dYacy i EKOHOMII
BUTpAaT SIK Yy 3B’SI3KYy 3 THMYacOBOIO HEIpale3JaTHICTIO
CIIBPOOITHHKIB, TaK 1 HA MOIIYK MPAI[iBHUKOM MEAMYHHX I10-
ciyr. Tak, CyKyIiHi BUTpaTH poOOTOIaBIIS 1 Tpal[iBHUKA HA OTPH-
MaHHs (DIKCOBAaHOTO 00CATY MEIUYHUX HOCIYT NIPU YKIIaJeHH1
JIOTOBOPY TOOPOBUIFHOTO MEIUYHOTO CTpaxyBaHHsS OyayThb Y
2,5 pa3u HIKYI, HIX [IPU MOHETH3AI[iT KOMIICHCAI[ITHOTO TIaKe-
Ta Ta npuAOaHHI IUX JKe MOCIYT 0e3110CepeIHbO MPALIBHUKOM.
Aute TonoBHE — poOOTOAABEIb MIATBEPIKYE IMIIDK CY4acHOTO
Ppo0OTOIABIIS, KOHKYPEHTOCIIPOMOXKHOTO Ha pUHKY mipari [11].

JlouinbpHOIO Oyzie TakoX y4acTh Jep)KaBU y IPOLECi cTa-
HOBJICHHSI Ta PO3BUTKY JOOPOBITBHOTO MEITUYHOTO CTPaxXyBaH-
HSI CaMe B aCIEKTi TPYILOBUX BiTHOCHH. AJKe B TAKOMY BHUIIaJ-
Ky OyIyTb 3aJ0BOJIEHI BCI CTOPOHHU: 1 JiepKaBa, 1 IPaliBHUK, 1
poboTonaBelipb.
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3EMEJIBHOE, AT'PAPHOE, OKOJTOI'MYECKOE ITPABO

V]IK 349.6:504.062.2:639.1.052/.057

PO3YMIHH ITPABOBIIHOCHUH BUKOPUCTAHHA
MUCJIUBCHKUX NPUPOJHUX PECYPCIB TA IX CYB’EKTH

Jlecss JAHWJIIOK,
acripaHT Kadeapu [UBUILHOTO MpaBa
IOpuanuHOro iIHCTUTYTY
ITpukapnaTchbkoro HalioHaJIBHOIO yHiBepcuteTy iMeHi Bacuns Credanuka

SUMMARY
This article deals with the concept of «using natural resources for huntingy. The author examines it in two aspects (in the broad
and in the narrow sense). According to this, the determination of legal relations about using natural resources for hunting was
suggested. Also the author examines the determination of subjects of legal relations about using natural resources for hunting and
notes that it could be: persons, legal entities, state and local authorities. Then, the author divides the subjects of legal relations about
using natural resources for hunting into basic and additional. As a result the subjective list of such legal relations was coordinated.
Key words: natural resources for hunting, using, legal relationships, subjects.

AHOTAIIA
VY cTaTTi JOCHIIKYETHCS TOHATTS «BUKOPHCTAHHS MUCJIMBCHKUX IPUPOTHUX PECYPCiB». ABTOP pO3IIsAAae HOro y JBOX acrek-
Tax (y IIMPOKOMY Ta By3bKOMY pO3yMiHH1). BinoBiHO 3a1iponioHOBaHe i BU3HAYEHHS MPABOBIIHOCHH BUKOPUCTAHHS MUCIIUBCH-
KHX TIPUPOJHUX pecypciB. Takok aBTOp po3Iisgac BU3HAYEHHS CYO’€KTiB MPABOBIIHOCHH BHKOPHUCTAHHS MHUCIHBCBKUX HPH-
POIHUX PECypciB Ta 3a3Hayae, Mo e MOXKYTh OyTH (i3u4Hi 0co0u, FOPUAMYHI 0COOM Ta OpraHu JCPIKaBHOI BJIAJAW i MiCLIEBOTO
caMmoBpsyBaHHs. J{aii aBTop MoIiIsie cy0’ €KTiB MPaBOBITHOCHH BUKOPHCTAHHS MUCIMBCHKUX MMPUPOJHUX PECYPCIB HA OCHOBHUX

Ta JIOJJAaTKOBUX. B pe3ynbrari BHIe3a3HaYCHOTO 3’ ICOBAaHNUM Cy0’ €KTHHIA CKJIa]| BIIMOBITHUX ITPABOBIHOCHH.
K11040Bi cj10Ba: MUCIIUBCHKI IPUPOHI PECYPCHU, BUKOPUCTAHHS, IPABOBLIHOCUHU, CY0’ €KTH.

BCTyH. MUCIuBChKI TPUPOAHI pecypcH sSK 00’€KTh
€KOJIOTTYHOTO NPaBa XapaKTePHU3yIOThCS HU3KOIO 0CO-
OnuBocTell. BinnoBinHO, CBOEPiHI 0COOIUBOCTI MIPUTAMAHHI
1 TpaBOBIHOCHHAM BHKOPHCTAHHS MHUCIMBCHKUX HPUPOJ-
HUX pecypciB. binblie Toro, yxe came BH3HAYEHHS MOHSIT-
TS «MHCIUBCBKI HPHPOIHI PECypcH» YacTKOBO BKasye Ha
crieriky MOHATTS «BUKOPUCTAHHS MUCIMBCHKHUX IIPHPOITHUX
pecypciB». Y mepiry 4epry BOHa MPOCIIJKOBYETHCS 3aBISKA
(hopMyJTIOBaHHIO, BiJIMOBITHO JIO SIKOTO MHUCIMBCHKI IPUPOJIHI
pecypcu BUKOPHCTOBYHOTHCS 200 MOKYTh OyTH BUKOPUCTAaHHI
B MPOLECI BEACHHS MHUCIMBCHKOTO TOCIIOAAPCTBA (30KpeMa B
YaCTHHI IX OXOPOHH, PETYIIIOBAHHS YHCEIBHOCTI, BUKOPHCTAH-
Hsl Ta BIATBOPEHHS, PO3BUTKY MUCIIMBCHKOTO COOAKIBHHIITRA, 3
ypaxyBaHHsIM 0OMEXEHb, BU3HAYCHHUX 3aKOHOAABCTBOM). Tomy
€ Baromi miJICTaBU PO3MNISAATH MOHSATTS «BUKOPUCTAHHS MHC-
JIUBCHKUX TIPHUPOJHUX PECYPCIBY» Y PI3HHUX aCICKTaX.

Mera crarti nmosmsrae y  BU3HAUEHHI  IOHSATH
«IPaBOBIIHOCHHHM BHKOPHCTAHHS MHCIMBCHKHX TPUPOJ-
HUX PECypCiB», «CyO’€KTH IPaBOBIJIHOCHMH BHKOPUCTAHHS
MHCIUBCHKUX TPHPOIHHUX PECYPCiB» Ta B Oe3MOCepeHbOMY
3’5ICyBaHHI Cy0’€KTHOIO CKJIay TaKuX IPaBOBIIHOCHH.

YV Teopii eKoJIOriuHOT0 MpaBa MOKHA 3yCTPITH PI3HOMAHITHI
HiIXOAU IOAO IMOHATH «IIPUPOIOKOPUCTYBAHHS», «BHKOPH-
CTaHHs MPHUPOTHHUX PECYPCIBY, «KOPHCTYBAHHS TPHUPOIHHUMHU
pecypcaMmy.

IO.M. KypaXkoBCbKMH MiZi HPUPOAOKOPUCTYBAHHIM
pO3yMiB 37iliCHEHHSI Oyab-fKOi MiIsUIBHOCTI, TOB’s3aHOI 3
Oe3rnocepe/iHiM BUKOPUCTAHHSM MPUPOAX Ta i pecypciB adbo
BILUIMBOM, 1O 1i 3MiHMOE [1, c. 132].

H.P. KoGeubka 3a3Ha4ae, 1110 IPaBO IPUPOJIOKOPUCTYBAHHS
pPO3IISAAAI0Th Y PI3HUX 3HAYCHHSX: 1) sk 00’€KTHBHE TPaBO;

106

2) gk cy0’ €KTHBHE IPaBO; 3) sIK IPaBOB1THOCHHU — BPETYIbOBaH1
HOPMaMH IIpaBa CYCHIIbHI BIJHOCHHH IOJO BHKOPHCTAH-
Hsl KOPHCHHX BJIACTHBOCTEH NPHUPOAHUX OO0’ €KTIB, 3MiCTOM
SKHX € BIAMOBIJIHI IIpaBa Ta 000B’SI3KM MPHPOIOKOPUCTYBaAUiB
[2, c. 68-69].

3 Teopii HMBIIBHOTO TpaBa HaAM BiJIOMO, IO MPAaBO KOPH-
CTyBaHHA Yy Cy0 €KTUBHOMY 3HA4€HHI — LI 3aKpimjieHa Hop-
MaM{ TpaBa MOXIIHMBICTh BHJIYYEHHS KOPUCHUX BJIACTHBO-
CTeil pedi JUTs 3a70BOJICHHS 1MOTPeO BIACHUKA YM IHIIHUX 0Ci0
[3, c. 322].

Ha nymky I1.B. Tuxoro [4, c. 8], H.P. KoGeupkoi [ 2, c. 69—70],
JLJ. Heunmopyx [35, c. 95], MOHATTS «IIPHPOJOKOPUCTYBAHHSD,
«KOPHUCTYBaHHSI HPHPOJHUMHU pPecypcamm», «(HayHOKOPHCTY-
BaHHSD) HE BUKJIMKAIM YKOJHUX CYMHIBIB B YMOBaX BUKJIIOUHOT
JIepKaBHOT BIIACHOCTI Ha MPHUPOJIHI pecypcr. Humu sk BU3Ha-
qajacs OiSUIBHICTD 3 eKCIUTyaralii BiAoBiTHUX 00 €KTiB, Tak
1 BKa3yBaJOCS Ha MPaBO KOPUCTYBAHHS SIK €IUHY MOXIIHBY
opuandHy GopMy Takoi excrutyaraiii. [Tpote, OCKiNIbKY YHH-
HUM 3aKOHOJIABCTBOM IepeadauyeHa MOXIIMBICTh nepelyBaH-
HS JIeSIKUX NPUPOJHUX O00’€KTIB y MpPUBATHINA BIACHOCTI, UL
BHM3HAUCHHS JISTIBHOCTI 3 eKCILTyarallil BilOBITHUX 00’ €KTIB
JIOLTBHINIMM € BXKHBaHHS TEPMiHY «BUKOPUCTAHHS, 1T SKUM
PO3YyMilOTh Iil 1 KOPUCTYBauiB, 1 BIACHUKIB TakUX OO’ €KTiB.
YacTkoBo miaTpumMye Buie3aszHadeHi nozuuii M.K. Yepkaru-
Ha, OCKIJIBKM 3a3Hadae, 110 KOPHCTYBaHHS IPUPOTHUMHU pe-
CypCaMH MOXKHA PO3IIISLIATH SIK IPABOMOYHICTb BIIACHUKA MPH-
POJIHOTO pecypcy Ta K PAaBOBUM TUTYN Cy0’€KTa, SIKUi HE €
HOro BIaCHUKOM [6, ¢. 19] (ToOTO BOHAa BUKOPHUCTOBY€ MOHATTS
«KOPUCTYBAHHS IPUPOTHAMHE PECYPCAMI).

Bonnouac I1.B. Tuxwuii nporoHye He 0OMEXKYBAaTH CMHC-
JIOBE HABAHTAKCHHS TEPMiHY «BUKOPHCTAHHS»  TUIBKU
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CKCIUTyaTalli€r0 MPHUPOJAHUX PECYpCiB, a BpaxoByBaTH Ta-
KOX JIiSIbHICTB, siIKa Oe3locepeHhO CHpsSIMOBaHA Ha TaKy
CKCIUTyaTallito 1 MoTpedye CHIILHOIO 3 HEK MPaBOBOTO pe-
TYJIIOBaHHA. BiAMoBiAHO, MiJi BUKOPUCTAHHSIM JIUKOI (ayHH,
Ha HOro IyMKY, HEOOXiJIHO pO3IISAaTH YPErylibOoBaHy HOP-
MaMH IpaBa JTisUTBbHICTD JIIONEH, sIKa TOJIsTae y BUIIyYeHHI Ta
CHOKMBAaHHI KOPUCHHUX BJIACTUBOCTEH BiJIOBIIHUX 00’€KTIB,
a TaKOX JisUIbHICTB, sIKa 0€3M0CEepeIHbO CIPSIMOBaHA Ha TaKe
BHJTyYeHHS Ta criokuBaHHs [4, c. 8-9].

JI.I. Heunnopyk Takox BBa)kae, 1[0 BUKOPUCTAHHS TBa-
PHHHOTO CBITY — II¢ BPEry/IbOBaHa HOPMaMH TIpaBa JisUTbHICTb,
sIKa TIOJISITa€ Y BUIyYSHHI Ta CHIOKMBAaHHI KOPUCHUX BIACTHBO-
CTel BiAMOBIAHMX 00’ €KTIB, a TAKOXK TISIBHICTD, IKa Oe3moce-
PEIHBO Mepeye BUIyYEeHHIO a00 CTBOPIOE YMOBH JUISl TAKOTO
BHITy4deHHS [5, ¢. 175].

Sk Oyno 3a3HAau€HO, BPAXOBYIOUM BH3HAUCHHS MHC-
JIMBCHKUX HPUPOAHUX PECYpPCiB, IX OCOOIUBOCTI SIK 00 €KTIB
€KOJIOT1YHOTO TpaBa, TOHATTS «BUKOPHCTAHHS MHCIHBCBKHX
TIPUPOTHAX pecypciB» Takox Mae cBoio crerudiky. Ii Moxk-
Ha TPOCIIJAKYBaTH HaBIiTh Yepe3 3alpONOHOBAHE BU3HAYCHHS
MUCJIMBCHKHX TMPUPOAHUX pecypciB. MHUCIUBCHKI TPHPOIHI
pecypcu — 1ie MHUCIUBCHKI TBapHHH, BOJIbEPHA AWYMHA, TIPH-
ponHa mijcajHa TUYMHA, MPOAYKTH iXHBOI YKUTTEISUIBHOCTI,
SKI 3HAXOIATHCS B MEXKaxX MUCIMBCHKHX YTifb, TPOMYKIIis
MIOJIOBAHHS, SIKA Ma€ EKOJIOTO-NPAaBOBUH PEKUM, SKI BHKO-
PHUCTOBYIOTBCSI 200 MOXYTh OyTU BHKOPUCTAHHI B IIpOLECI
BEJICHHS MHCIIMBCBKOTO TOCTIOHApCcTBa (30KpemMa B YacCTHHI
iX OXOpOHH, PETYNIOBaHHS YUCEIbHOCTI, BHUKOPUCTAHHS Ta
BIZITBOPEHHSI, PO3BUTKY MHCIUBCHKOTO COOAKIBHUIITBA, 3 ypa-
XyBaHHSIM OOMeXeHb, BU3HAYEHHX 3aKOHOTABCTBOM). Sk Oa-
YHMO, MUCIIUBCBHKI TIPUPOJIHI PECYPCH BUKOPUCTOBYIOThCS 200
MOXXYTh OyTH BUKOPHCTAHHI B IPOLIEC] BEICHHS MUCITUBCHKOTO
rocriogapcTsa (30KkpeMa B YaCTHHI IX OXOPOHH, PEryJIOBaHHS
YHUCENBHOCTI, BUKOPUCTAHHS Ta BIATBOPEHHS, PO3BUTKY MHC-
JIMBCBHKOTO COOAKiBHUIITBA, 3 YpaXyBaHHSIM OOMEXeHb, BU3HA-
YEeHUX 3aKOHOABCTBOM). TOOTO MOYKHA TOBOPUTH ITPO BUKOPH-
CTaHHS MUCJIMBCHKHUX MPUPOAHUX PECYPCIB y ABOX ACIEKTax.

Y mmpokoMy pO3YMiHHI BHKOPHUCTAHHS MHCIHBCh-
KAX TPUPOAHUX PECypCiB — II€ BperylibOoBaHa HOPMaMHU
IpaBa JiSUTBHICTE 3 OXOPOHH, PETYIIOBAHHS YHCEJIBHOCTI,
BUKOPUCTAHHSI y BY3bKOMY pO3YMiHHI, BIJTBOPEHHS MHC-
JIMBCBKUX TIPHPOIHHUX PECYpPCiB, PO3BUTKY MHCIMBCHKOTO
cO0aKiBHUIITBA, 10 3AIMCHIOETHCS Cy0’€KTaMM BIAMOBIITHUX
[IPAaBOBIJIHOCHH B IPOILECI BEACHHS MUCIHUBCHKOTO TOCIIONAp-
cTBa. 30KpemMa MoBa e Tpo: 1) BUKOpHCTAaHHSI MUCITHBCHKUX
TBapHH, BOJILEPHOI AMYHHH, IPUPOAHOT MiZICaTHOT IUYMHHU — B
YaCTHHI iX OXOPOHH, PETYITIOBAHHS YHCEIBHOCTI, BIATBOPECHHS,
PO3BUTKY MHUCIHBCHKOTO COOAKiBHUITBA; 2) MPOXYKTH iXHBOT
KUTTEAISUIBHOCT], SIKI 3HAXONATHCS B MEXKaX MHCIHBCH-
KUX YTiIb — B YaCTHHI OXOPOHH, PETYIIOBAHHS YHCEIBHOCTI,
BIATBOPEHHS MUCIIMBCHKHX MPUPOAHUX PECYPCIB.

Min BHKOPHCTAHHAM MHCTHBCEKHX MPHUPOIHHX pecypciB y
BY3bKOMY PO3YMiHHI MA€ThCsl Ha yBasi BPEIy/IbOBAHa HOPMAMHU
IpaBa JisUTbHICTh 3 BUIyYEHHS Ta CHIOKUBAHHS KOPHCHHX BJIa-
CTUBOCTEH MHUCIUBCHKUX TBAPUH, MPOLYKTIB KHUTTEAISITBHOCTL
(sIKi 3HAXOIATHCS B MEXKAaX MHCIMBCHKHX YTi/Ib) MHCIHBChH-
KAX TBapWH, BOJBEPHOI IUYMHHU, TPUPOTHOI MiJCATHOI IH-
YUHY, TPOAYKLIi IOJIOBAHHSI, SIK& Ma€ EKOJOro-IpaBOBUI
PEXKHM, a TAKOXK JisUTbHICTh, CIIPSIMOBAHA HA TaKe BHJIYYCHHS
Ta CIOXKHMBAHHS, 10 3MIMCHIOETHCS Cy0’€KTaMM Bi/IMOBITHUX
IIPABOBIAHOCHH y TPOLECi BEJCHHS MHCINBCHKOIO TOCIIOAAP-
crBa. TyT MoBa iine mpo: 1) 3niliCHEHHS MOJIOBAaHHS; 2) BH-
Jy4eHHs, CIIOKMBAaHHS KOPHCHHX BIIACTHBOCTEH MPOMYKTIB
KHUTTEMISUIBHOCTI (SIKI 3HAXOAATHCS B MEKaX MHCIUBCHKHX
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YTiAb) MHUCIUBCHKUX TBapHH, BOIBEPHOI AWYMHM, IPUPOAHOI
MiIcaJHOT INYMHHU, & TAKOXK BUYMHEHHS i, CIPSIMOBAaHHUX Ha
Take BWIYYCHHsS Ta CHOKHBAaHHS; 3) 3IiMCHEHHS OOpPOOKH,
nepepoOKH MPOAYKIIT MOTIOBAHHS, K4 Ma€ EKOJIOTO-IIPAaBOBUI
PEXKUM Ta YKJIaJEHHs JOTOBOPIB 100 Hel.

Ilpy bOMy MOKE BHUHUKHYTH 3ayBaKEHHS ILONO BKIIIO-
YeHHS OO0 TOHATTS «BUKOPHCTAHHS MHCIUBCBKHX IIPUPOA-
HHUX PECypCiB Yy BY3bKOMY PO3YMiHHI» OOpOOKH, mepepoOKu
MIPOYKLIT ITOTIOBAHHS, SIKA Ma€ €KOJOTO-TIPABOBUH PEXUM Ta
YKJIaJICHHS JIOTOBOPIB MO0 Hel. AJpKe 3akpilieHa Yy HOpMax
npaBa MOXJIMBICTh BU3HAYUTH IOPUIMIHY YU (DAKTHUHY OO
MaiiHa — Iie IPaBO PO3MOPSIPKEHHS Y Cy0’€EKTUBHOMY PO3yMiHHI
[3, c. 323]. TIpote mOTPIOHO PO3YMITH, IO JUIS BUIYYCHHS Ta
CTOXKHMBAHHS KOPUCHHX BJIACTHBOCTEH MPOYKINii TOIIOBAH-
HS (KpIM BIJUIOBJIEHHMX JKMBUX MHCIUBCBKHX TBapHH) BOHA
HEOIMIHHO Mae mijmaTucsi o0poOii yu mepepoOlli, sIKy Moxe
3MIHCHUTH 5K 11 BIACHUK CAMOCTIHHO, TaK 1 BAKOHABEI[h 32 J0r0-
BOpOM (TOOTO MOBa ¥iJie PO MisUTbHICTB, CIPSIMOBaHY Ha BUITY-
YeHHs Ta CHOKMBAHHS KOPUCHHX BrlacTHBocTel). KpiM mporo,
YKIIaJICHHSI 1HIIUX JIOTOBOPIB MO0 TAKOT IPOAYKIIii MOIIOBAHHS
TaKOK (PAaKTUIHO 3BOAUTHCS JI0 TISTBHOCTI 3 BIJTYUESHHS Ta CII0-
JKMBAaHHS KOPHCHUX BIACTUBOCTEH UM JisIBHOCTI, CIIPSIMOBAHOT
Ha Take BUJIYYCHHS Ta CIIOKUBaHHSA. TOOTO MpaBo pO3MOpSI-
JKEHHSI TIPOIYKI€EI0 TIOJIOBAHHS, SKa MA€ EKOJIOTO-IIPaBOBHI
PEXKUM, «IIOITIMHAETHCS» MOHATTAM 11 «BUKOPUCTAHHSY.

Sk BimoMo, HalOLIBII MOMMpPEHOIo Kiacupikaliero mpa-
Ba TPHPONOKOPHUCTYBAaHHS € TONUI HOro Ha 3arajbHe Ta
crieriaiabHe. BimoBigHO, BUKOPUCTAHHS MHCIMBCHKUX TIPH-
POIHUX PeCypcCiB TaKOK MOXKHA OyI10 O MOMITUTH Ha TaKi BUIH.
OpHak Take BUKOPHCTaHHS MOYKHA 3IHCHIOBATH TUIBKH Y
CICIiaTbHOMY MOPSIKY, OCKIJIBKH BOHO 3aBKIH 3A1HCHIOETHCS
B MPOIIECi BEICHHSI MUCIMBCHKOTO TOCIIONAPCTBA CYy0 EKTaMH,
SIKI HaJIJIeH] CIeliabHOK CKOJIOTIYHOK MPaBOCYO’ €KTHICTIO
Ta 3a HassBHOCTI CHELiaJIbHUX JO3BOJIIB.

OTxe, MPaBOBITHOCHHN BUKOPHCTAHHS MUCIUBCHKUX MPH-
POIHUX PECYpCIB — 11e BPETy/IbOBaHI HOPMaMH TpaBa CyCIiJIbHI
BIZTHOCMHHM MK BIiINOBITHUMH Cy0’€KTaMu, 1110 BUHUKAIOTh B
nporieci BeJICHHsT MUCIHBCHKOTO TOCIIONAPCTBA MPH 3MIHCHEHH]
JUSUTBHOCTI 3 OXOPOHH, PETYITFOBAHHS YUCEIBHOCTI, BIITBOPEHHS
MHCIIUBCBKUX MPUPOAHHUX PECYPCIB, PO3BUTKY MHCIMBCHKOTO
COOAKIBHUIITBA, 3[IMCHEHHS MONIOBAHHS, BHIYYCHHS, CIOXKH-
BaHHS TPOJYKTIB YKUTTEMISUILHOCTI (SIKI 3HAXOAATHCS B MEXax
MHCJIUBCBKHX YTi/lb) MUCIMBCHKUX TBapHH, BOIBEPHOI TUUMHH,
MPUPOTHOT MiICATHOT TMINHHU, & TAKOXK BUMHEHHSI JIi CIpsiMO-
BaHUX Ha TaKe BHJTyYECHHS Ta CIIOKMBAHHSI, 3/1iHiCHEHHsT 00p0o0-
KH, IepepOOKH MPOIYKIIT MOJFOBAHHS, SIKA M€ €KOJIOT0-TPaBO-
BUIf pEXKHMM Ta YKJIaJACHHS JOTOBOPIB MO0 HEi.

Cy0’eKTH TIPaBOBIAHOCHH BUKOPHCTAHHS MUCIHBCH-
KHX TPUPOTHMX PECypCiB — II€ YYaCHHKH IMX BiIHOCHH,
SKI HafileHi Cy0’€KTMBHUMHU IIpaBaMU 1 IOPUAMYHUMU
000B’sI3KaMH, 3[aTHI peai3oByBaTH Ii Cy0’€KTHBHI MNpaBa
i BUKOHYBATH BINOBIIHI FOPUINYHI OOOB’SI3KM Ta HECTH 3a-
XOJIM FOPHUIMYHOI BiIMOBIANFHOCTI 32 TIEPEBUILCHHSI MEX
3IiMCHEHHS CBOTX Cy0’€KTHBHUX ITPaB i HEBUKOHAHHS UM HEHa-
JIS)KHE BUKOHAHHSI FOPHJIMYHUX 000B’ SI3KiB.

Cy6’exTamMu TIPaBOBITHOCHH BUKOPUCTAHHS MUCITHBCHKUX
MIPUPOIHUX PECYPCIB MOXKYTh OyTH (Pi3HuHI 0COOH, FOPUIUYIHI
0CO0M Ta OpraHu JEP>KaBHOI BJIaJy 1 MICIIEBOTO CaMOBPSIILY-
BaHHSI.

I1.B. Tuxuii 3a3Hayae, 1m0 (AKTUYHI BiTHOCHHH 31
CIICIIaJIbHOTO BUKOPUCTaHHS JUKOI (hayHH (OPMYIOTBCS MikK
ocobamu, sKi BUABWIM OakaHHs 100yBaTu JUKUX TBapuH, Ta
Mpe/ICTABHUKAMHU BJIACHUKA BiJIMOBITHUX 00’€KTIB, SIKi MalOTh
MIOBHOB&KCHHS IOAO PO3MOPSKEHHS HUMH. TakuM 4HHOM,
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JI0 B3aEMO/IiT BCTYIAIOTH JIBI TPYIH Cy0 €KTIB, OJIHI 3 IKHUX 0€3-
rocepeIHbO 3allikaBlieH] y peatiszalii cBoix iHTepeciB (0OCHOB-
Ha rpymna), a iHII HaJiJIeHI BIAMOBIIHUMH TTOBHOBaXCHHSIMH,
HEOOXIIHUMH JUIsl Takoi pearizamii (nomomixkua rpymna). o
OCHOBHOI I'pyIM HaJeXaTb IOPUAMYHI Ta (i3U4Hi ocodu, a
JI0 JIOTIOMI>KHOI — IIEHTPaJIbHI Ta MICIIEBl OpraHd BUKOHABYOT
BJIAJH, a TAKOK 1HII 0COOH, SIK1 3MIMCHIOIOTH TOBHOBAKEHHS
BJlacHUKa 00’exTiB qukoi daynu [4, c. 10].

BpaxoByroun  crmenudiky ~— MOHSATTS  «BHKOPUCTaH-
HS MHCIMBCHKUX MPUPOIHUX PECYpCiB», CyO’€KTIB TaKuX
[IPABOBIIHOCHH MOYKHA ITOJIUIUTH TAKOXK Ha JIB1 TPYIH: OCHOBHI
Ta aonarkoBi. /1o OCHOBHHX Cy0’€KTiB Hanexarh: 1) ¢izuuHi
0co0H, sIKi BUKOPHCTOBYIOTh MHCIIMBCHKI TIPUPOJHI pecypcu
(30KpeMa MUCIHMBCHKHX TBApHH), 3/IIHCHIOIOYH IOJTIOBAHHS,
TOOTO Cy0’€KTH TONIOBAaHHS (MHUCIHBIN); 2) OPUIUYHI 0CO-
0w, sIKi 3aliMaloThCsl BEICHHSIM MHCIMBCHKOTO TOCIIOAAPCTBA,
TOOTO KOpPHUCTYyBaui MMCIUBCBKUX YIilb; 3) OpraHu AEpikaB-
HOTO YNpPAaBIiHHS B Taly3i MHCIMBCHKOTO TOCIIOAPCTBA.
JonatkoBuMu cy0’extamu €: 1) (isuyHi Ta 0OpUIUYHI 0CO-
0M, AKi BUCTYNAIOTh OIHIEIO 13 CTOPIH 3a JIOTOBOpPAMH IIO/I0
MIPOIYKIIT MOTFOBAHHS, SIKA Ma€ €KOJIOTO-TIPABOBUI PEKHM; 2)
(bi3n4HI 0COOU-TIIANPUEMIII Ta FOPUANYHI 0cOOH, sIKI 3aiima-
FOTBCSI MUCJIMBCBKUM COOAKIBHUITBOM (OCKUIBKH BiJIOBIIHY
JUSUTBHICTh MOXYTh 3[IHCHIOBATH 1 KOPUCTYBa4i MHUCIHBCH-
KHX YTiib y IpOLECi BeACHHSI MUCINBCHKOTO TOCIIOJapCTBa Ta
IHII OCOOM, JIJI IKUX MHCIIMBCHKE COOAKIBHHUIITBO € €JIMHUM
BHUIIOM JIisUTbHOCTI). OJHAK 11i 0CO0M € Cy0’€KTaMH TaKHux
MPABOBIJIHOCHH TUIBKK y pa3i BHKOPUCTAHHS MHCIHMBCHKUX
TBApHH, BOJNLEPHOI TUUMHH, MPUPOJHOT MiFACATHOI JHIMHHU Y
MiATOTOBLI 10 TIOJMOBAaHb, BUMPOOYBaHb Ta 3MaraHb, a TaKOXK
y MPOLEC] MPOBEACHHS BUIIPOOYBaHb Ta 3MaraHb cOOaK MHC-
JIUBCBKUX TOpia; 3) rpomajchKi opraHizamii MHCIMBLIB, B
siKi, BianmoBimHO 10 cT. 11 3akony Ykpainu «IIpo MUCIHBCH-
K€ TOCIONAapCTBO Ta MOJIOBAHHSI» [7], TpoMaasHd MOXKYTb
JOOpOBUILHO 00’€HYBATHCh 3 METOI 3a/I0BOJICHHS CBOIX
3aKOHHHUX IHTEPECIB Yy 3/1MCHEHHI MOJIOBAHHS, CIIPUSHHS Be-
JICHHIO MHUCJIMBCBHKOTO TOCIIOAAPCTBA, PO3BUTKY MHUCIHBCHKOTO
co0aKiBHHIITBA.

[{omo cy6’exTiB MONMOBaHHS (MUCIHUBIIIB), TO, BiIIOBIIHO
10 4. 1 ta 4. 2 ct. 12 3akony Ykpainn «IIpo mucnuscbke ro-
CMOJAPCTBO Ta TIOMIOBAHHSI», MPABO HA MOJIOBAHHS B MEXaXx,
BU3HAYEHHX JJISI IIbOTO MUCIHMBCBKHUX YTi/b, MAlOTh TPOMaIs-
HU YKpaiHH, siKi Jocsru 18-piyHOro BiKy, iHO3eMIli, SIKi ofiep-
JKaad B YCTAHOBJICHOMY MOPSIIKY JO3BiT Ha JOOYBaHHS MHC-
JIMBCHKUX TBApHWH Ta 1HIII JTOKYMEHTH, 110 3aCBiTUyIOTh IIPABO
Ha nomoBaHHsA. [1omI0BaHHS 3 BUKOPUCTAHHAM BOTHENAJIBHOT
MUCIHMBCBHKOT 30poi 103BOJIsI€ThCS UIIe 0codaM, sIKi B ycTa-
HOBJIGHOMY TOPSAKY OAEpIKallk O3B OpraHy BHYTPIIIHIX
CIpaB Ha MPaBO KOPUCTYBaHHS Li€r0 30poero. 3rigHo 3 4. |
cT. 13 3akoHy iHO3eMLi MOXYTb 3/1HCHIOBATH IOJIIOBAHHS Ha
TepuTopii YKpaiHu BiIMOBITHO 10 I[bOTO 3aKOHY. JIOKyMeHTH
Ha MpaBo TOJIFOBAHHSI, BU/IaH] BIAMOBITHUMU OpraHaMH 1HIITUX
JieprKaB, YMHHI Ha TePUTOpii YKpaiHU.

SIk GauMMo, Takuii 3MICT cTareil He Ja€ YiTKOI BiAIMOBIi
Ha MHUTaHHS II0/I0 Cy0’€KTHOTO CKJIamy Oci0, sIKi MalOTh MPaBo
Ha 1oJitoBaHHs. ToMy OTpiOHO BHECTH 3MiHH /10 BiJIMOBITHUX
crareli 3aKkoHy, BHU3HAYMBIIM, IO CyO €KTaMH IIOJIOBAH-
Hs (MucnMBLSAMH) €: 1) rpomansHu YKpaiHH, SIKi JOCSADIN
18-piuHOrO BiKY, BOJIOAIIOTH OBHUM 00CAIOM Ai€31aTHOCTI Ta
OTPUMAJIH Y BCTAHOBJIEHOMY 3aKOHOIABCTBOM MOPSIKY JOKY-
MEHTH, IO 3aCBIYYIOTh MPABO Ha IOJIOBAHHS; 2) 1HO3EMII],
SIKI OTPUMANH JOKYMEHTH, IO 3aCBiAYYIOTh MPaBO HA MOJIO-
BaHHS Yy MOPSIKY, BCTAHOBICHOMY 3aKOHOJABCTBOM JIEPKaBH,
rpoMaJiiHaMH sIKOi BOHH €.
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Sk indopmye [lepkaBHE areHTCTBO JIICOBUX peCypcCiB
VYkpainu, B nepxaBi 3apeecTpoBaHo Onu3pko 620 TuCSY
MUcIHBLIB a0o 1,4% no HaceneHHs kpainm [8]. 3a maHu-
MU YKpaiHCBKOT acowiarii BIacHUKIB 30poi, ONMMUPAOYNCh Ha
iHpopMalito, sKa OTpUMaHa 3 MOBLAOMIEHb NPOQIILHOIO
BIZJOMCTBa Ta NPUBATHUX JDKEPET, MOXKHA TUIBKH MPHOIH3-
HO TIOpaxyBaTH, 10 OQIIIHO 3apeecTPOBAHUX MHCIIMBIIB B
Vkpaini npubauszno 800 Tuc. (ue Ti, SKi 3aliMalOTbCs MONIOBaH-
HSIM), TUX, XTO HE IIOJIIO€, alle Ma€ MUCIUBCHKY 30poro, e 800
tuc. [9]. lono IBano-dpankiBckkoi 007acTi, TO, 3riHO 3 Ja-
HuUMH [BaHO-DpaHKIBCHKOr0 00JIACHOTO YIPABIIIHHS JIICOBOTO
Ta MUCIIMBCHKOTO TOCHONAPCTBA, HA CHOTOHI B HaIIiil obmacti
3apeecTpoBaHo 011M3bko 8 Thcsd MucnuBuiB. lopiuHo psan
MUCIMBLIB 3pocTatoTh Ha 250-350 oci6. YuacTh y HoMOBaHHI
MIOPOKY Tipuiimae Onu3bko 4 tuc. oci6 [10].

Ilo cTocyeThes OPUAMYHHMX OCIO, SIKi 3aiiMalOThCs Be-
JICHHSIM MHUCITUBCHKOTO TOCIHOJAPCTBA, TOOTO KOPUCTYBauiB
MHUCJIMBCBKUX YTifib, TO, BiAMOBiAHO a0 1. 3 4. 1 ct. | 3a-
koHy Ykpainu «IIpo MHCIHMBCBKE TroCrmomapcTBO Ta IOJIO-
BaHHS», 1€ CHeliaji30BaHi MHCIMBCHKI IOCIOAAPCTBA, 1HIII
MiJNMPUEMCTBA, YCTAaHOBM Ta OpraHi3allii, B SIKUX CTBOPECHI
crieniagizoBaHi MiIPO3IITH 17151 BEACHHS MUCIUBCHKOTO FOCIO-
JIapCTBa 3 HAJIAHHSIM B 1X KOPUCTYBAaHHS MHUCIUBCHKUX YTi]Tb.

BignosigHo g0 iHpopmariii Jlep)kaBHOro areHTCTBA
JCOBUX pecypciB YKpaiHM IUIONIA HA/JaHUX B KOPHUCTYBaH-
HSI MHCJIMBCBKHUX YTilb B YKpaiHi cTaHOBUTb 46 MIIH. ra, i3
Hux opranizamism YTMP Hamano 29,5 min. ra abo 64,3%,
nianpuemMcTBam JleprkiicareHTcTBa HajgaHo 4,8 MIH. ra abo
10,5%, a xopucryBadaM iHImoi Gpopmu BracHoCTi — 11,2 MiIH.
ra abo 24,4% [8]. BeneHHsIM MHUCIMBCHKOIO TOCHONAPCTBA B
IBano-®paHkiBchKkild 00sacTi 3aiiMaroThbes 36 KOPHCTYBauiB
MUCJIMBCBKUX yrigp Ha Mmiomi 989,0 Tuc. ra, 3 HHX
15 nicorocromapchKux MiANPHEMCTB [BaHO-DpaHKIBCHKOTO
00JIACHOTO YIPAaBJiHHS JIICOBOTO Ta MHCIMBCBKOIO TOCIO-
nmapcta Ha twiomi 407,7 tuc. ra (41 % Bcix yrigp obrnacri),
8 oprawnizaiii obmacuoi pagun YTMP Ha miori 446,7 Tuc. ra
(45%), 12 mipmpueMcTB iHImMX (GOpM BIACHOCTI HA IIIONI
134,6 tuc. ra (14 %) [11, c. 211].

Ille omHUM 3 OCHOBHUX Cy0’€KTiB IIPABOBITHOCHH BHKOPH-
CTaHHs MUCIIMBCHKUX IPUPOIHHUX PECYpPCIiB € OPraHu AEpiKaB-
HOTO YNPAaBJiHHS B rajly3i MHCIUBCHKOTO TOCIIOAAPCTBRA.

JlepkaBHE YIPaBIiHHSA B Tajy3i OXOPOHHU JOBKIIS
MOXKHa TIOAIJIMTH Ha: 1) 3arajibHe, sSKe 3/IHCHIOETHCS JIep-
JKaBHUMH OpraHaMu 3arajbHOI KOMIIETEHIl; 2) creriajibHe,
SIKe 3MIHCHIOETBCS JIep)KaBHUMH OpraHaMu  CIIeIiajbHOL
KOMIICTEHIIIT 1 SIKE, B CBOO YEPTY, MOAUISETHCS HA: KOMIUICKCHE —
3MIMCHIOETHCST OpraHaMH, SIKi BUKOHYIOTH OJIOK MPHPOIO0XO-
POHHHUX 3aBJaHb LIOJO BCIX NPUPOAHHUX 00’ €KTIB; Tay3eBe —
3IIHCHIOETHCS OpraHaMu, siKi 3a0e31eYy0Th YIPABIIHHS 1 BH-
KOPUCTAHHSI OKPEMUX IIPUPOJHUX 00’ €KTiB; (QYHKIIOHATIbHE —
3IHCHIOIOTHCSI OpraHaMH, SIKi BUKOHYIOTh OJIHY a00 JeKibKa
MPUPOIOOXOPOHHUX  (PYHKIIIH CTOCOBHO BCIX HPUPOTHHX
00’exTiB 2, ¢.79-86].

3akoH Ykpainu «IIpo MHCIHMBCBKE TOCIIOAAPCTBO Ta II0-
JIOBaHHS» MICTHTh po3ain II, skuil mpucBsYeHUi nepxaB-
HOMY PETYIIOBAHHIO y Tajy3i MHUCIHBCHKOTO TOCHONApCTBA
Ta IOJIOBaHHA. BimmominmHo 1m0 cT. 4 3akoHy jaepxaBHe pe-
TYIIOBaHHS Yy Taly3li MHCIMBCBKOTO TOCIOZApcTBa Ta IIO-
moBaHHS 3fiiicHIolOTh Kabiner MinicTpiB Ykpainu, Pana
MiHicTpiB ABTOHOMHOT PecnyOniku Kpum, micueBi nepkaBHi
aJIMiHICTpalii, LEHTPAJILHUI OpraH BUKOHABYOI BIAJH, IO
3a0e3neuye (HOpMyBaHHS JepikaBHOI HONITUKU y cdepi oxo-
POHHM HaBKOJHMIIHBOTO TPHPOJHOTO CEPEeIOBHUINA, LEHTPAb-
HUI OpraH BHUKOHABYOI BiIaaM, 110 3abe3nedye (OpMyBaHHS
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JIEpKAaBHOT MOJITHKH y cepi JICOBOTO Ta MUCIUBCHKOTO TOCTIO-
JIapcTBa, ICHTPAIbHUI OpraH BUKOHABYOI BIAJIH, IO pealli3ye
JIepKaBHY MOJITHKY y cdepi JICOBOrO0 Ta MHUCIHMBCHKOTO TO-
CIO/IApCTBA, Ta 1HII IIEHTPajbHI OPraHd BHKOHABYOI BIIAJU
BiJIIIOBIZIHO /10 iX MOBHOBa)keHb. OpraHaM MiCIIEBOrO CaMOBpS-
JTyBaHHS UM 3aKOHOM Ta IHIIMMH 3aKOHaMH YKpaiHu MOXYTh
OyTH HaJlaHi OKpeMi MOBHOBAYKCHHS OPr'aHiB BUKOHABUOI BIIa/IN
y ctepi AepkKABHOIO PEryIIOBaHHS MUCIUBCHKOIO IOCIIOAAP-
CTBa Ta TTOJIIOBAHHSL.

Ha ocHOBi BuIIleCKa3aHOTO MOXHA CTBEPAXKYBATH, 110 CH-
CTeMa JICPIKaBHOTO YIPABIIHHS B Ialy3i BEIICHHS MHCIHBCH-
KOTO TOCIIOJIapPCTBA CKIAAETHCS 3 TAKUX OpraHiB: 1) opraHu
3aranpHOi KommereHuii: KaGiner MinictpiB Ykpainu, Pana
MmiHicTpiB ABToHOMHOI Pecry6nixu Kpum, Micuesi nepxaBHi
aJIMIHICTpAIIil; OpraHu MICIICBOTO CAMOBPSIIYBaHHS — MiCIICBI
panau; 2) opraHu creniajabHOi KOMIIETEHIIi: KOMIUIEKCHUH Op-
rad — MiHiCTepCTBO €KOJIOTii Ta IPUPOAHUX PecypciB YkpaiHu;
raimy3eBuil opran — Jlep;kaBHe areHTCTBO JIICOBUX PECypciB
VYkpainn.

BucHoBkn. BpaxoByrouM BCIO  BHKJIAJCHY  BHINE
iH(OpMAIIit0, MOXKHA CTBEP/KYBATH, 1110 B MIPOLICCI HAITUCAHHS
crarTi ii MeTy 10ocsarHyTo. JI0CiIKEeHO NOHATTS «BUKOPUCTAH-
Hs MECITHBCBKHX IIPUPOHHX PECYPCiB, a TAKOXK 3’ICOBAHO, IO
HOro MOYKHA PO3IIISIATH Y IIMPOKOMY Ta By3bKOMY PO3yMiHHI.
[TpaBOBiAHOCHHM BHKOPHMCTAHHS ~MHCIHMBCHKHX HPUPOA-
HHUX pecypciB BH3HA4YCHO SIK BPETYIbOBAaHI HOPMAaMH IIpaBa
CYCHUIbHI BiJHOCHHH MIX BIATOBIIHUME Cy0’€KTaMH, 1[0 BH-
HHKAIOTh Yy IPOLIEC] BEACHH MUCIMBCHKOTO TOCHOIAPCTBA IPH
31iICHEHH] AiAIbHOCTI 3 OXOPOHU, PETy/IIOBaHHS YHCEIIbHOCTI,
BIATBOPEHHSI MHCIUBCHKHX HPUPOIHHUX PECYpCiB, PO3BUTKY
MHCIIMBCBKOTO COOAKiBHMIITBA, 3IIACHEHHS ITOJIOBAHHSA, BHU-
JIy4€HHs], CIIO)KUBAHHS MPOILYKTIB XUTTEMIAIBHOCTI (SIKi 3Ha-
XOJSITHCS B MEXKaX MHUCIMBCHKUX YTi/b) MUCITHBCHKUX TBAPHH,
BOJILEPHOI JAMYMHHU, TPUPOJHOT MiICAJAHOT JTUYMHH, & TAKOK
BUMHEHHS JIiif, CIIPSIMOBAaHHUX HA TaKe BUITYUCHHS Ta CII0KHBAH-
HS, 3I1MCHEHHsST 00pOOKH, MepepOOKH MPOAYKIIT ITOTIOBAHHS,
sKa Ma€ EKOJIOTO-NPaBOBHI PEXHMM Ta YKJIAJCHHS JIOTOBOPIiB
mozo Hei. IIpoananizoBaHo cy0’€KTiB [IPaBOBLAHOCUH BUKOPH-
CTaHHSI MUCITMBCHKHUX IIPHPOTHUX PECYPCIB, IKUMH € YIACHUKH
LIUX BIJIHOCHH 1 sIKi Ha/liJICHI Cy0’ €KTUBHMMU ITPaBaMH Ta IOpH-
JUYHUMH 000B’s3KaMH, 3[aTHI peali3oByBaTy 1i cy0’ €KTHBHI
IpaBa i BAKOHYBATH BiMOBIHI IOpUIMYHI 000B’I3KH T4 HECTH
3aX0[¥ FOPUIUYHOI BiIOBIAAIBHOCTI 32 NEPEBHUILICHHS MEK
31iliCHEHHS CBOIX Cy0’ €KTUBHUX IIPAB 1 HEBUKOHAHHS UM HEHa-
JIe)KHE BUKOHAHHS IOPHIMIHUX 000B’SI3KIB.
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YT'OJIOBHOE TPABO,
YI'OJIOBHO-UCTIOJHUTEJIBHOE MPABO

VK 340.5

HHOPIBHAJIBHE ITPABO3HABCTBO SIK HAYKA TA METOJA JOCJIIIZKEHH S

Bostonumup BEJTEHbKUM,
aJIBOKAT, acIipaHT kadelpu KpUMiHAJILHOIO NIPaBa, KPUMIHAIBHOIO POLECY Ta KPUMiHAIICTUKI
CKOHOMIKO-TIpaBoBOro (akynsreTy OeChbKOro HalioOHaIbHOTO yHiBepcuTeTy iMeHi [.I. MeunukoBa

SUMMARY

In his article ,,Comparative Law as a science and research method” we determine how the basic concepts of comparative law
,right” and ,,comparison” refers to a dissertation. We come to the conclusion that the representation commensurate concept of
»rights” is difficult and when comparing systems belonging to the same legal family. However, it is assumed that constitutional
prerequisite that facilitates comparative law between Ukraine and the US, the United Kingdom, there is a general understanding
of the law, based on legal positivism. In the distribution system of legal systems in family law, the United States and the United
Kingdom is to Consuetudinary. Ukraine, respectively, is a post-socialist legal family, whose roots come from the Romano-
Germanic legal system.

Key words: comparative law, comparative criminal law, comparability, proportionality, legal family.

AHOTALISL
VY cBoiii crarti «[lopiBHSUIHE TPaBO3HABCTBO SIK HayKa Ta METOJ JIOCIIDKECHHS» MM BH3HAYa€MO, SIK OCHOBHI TOHSTTS
MOPIBHSJIBHOTO MPABO3HABCTBA IIPABO» 1 KIOPIBHSHHSY PO3YMIIOTHCS Y HAYKOBOMY JOCHTIKEHHI. MU NPHXOANMO J0 BHCHOBKY,
110 MOIaHHS CyMAapHOTO TMOHSATTS «IIPaBay € CKJIATHUM HaBITh Y pa3i MOPIBHSIHHS CUCTEM, 1110 BXOISATH B OJHY 1 Ty ) MPABOBY CiM 0.
OHaK BBaXKAETHCS, 1[0 KOHCTHTYTHBHOIO MEPEIyMOBOIO, 1[0 CIIPHSE MPOBEACHHIO MOPIBHIBHOTO IIPABO3HABCTBA MiX YKpaiHOO
ta CIILIA 3 BenukoOpuTaHi€ro, € 3arajbHe ysSBJICHHS MPO MPABO, 10 IPYHTYETHCS HA MIPABOBOMY TMO3UTHBI3MI. Y CHCTEMI PO3MOJILTY
npaBoBuX cucteM Ha npaBoBi cim’1 CIIA Ta BenukoOpuTaHist BXOIATH 10 aHIJIOCAKCOHCHKOT paBoBoi ciM’i. YkpaiHa, BiIMIOBIIHO,

SIBIISIE COOOKO MOCTCOMLIATICTHYHY MPABOBY CiM 10, KOPIHHSI SIKOI [TOXOMSITH 3 POMAHO-I'€PMAHCHKOT IIPABOBOI CHCTEMH.
KurouoBi c10Ba: nopiBHsUIbHE MMPABO3HABCTBO, MOPIBHSUIbHE KPUMiHAJIBHE TPaBO, TOPIBHSAHHOCTI, CIIBMIPHICTh, PaBOBa

cim’sl.

HOCTaHOBKa npodaeMu. YHIBEpCAIbHICTh KpHUMiHA-
JILHOTO TIpaBa IOJIATa€e B TOMY, III0 B PAMKax IOpHIHY-
HUX HOPM, BCTAHOBJICHHX BUIIUMH OpPTaHAMH JICpP:KaBHOT BIa-
JIM, BU3HAYAIOTHCS 3JIOYMHHICTh 1 KapaHiCTh [isiHb, MiJCTaBU
KPUMIHAJIBHOT ~BIJMOBIAJILHOCTI, 3arajbHi MPUHIMINA Ta
YMOBHU IMPU3HAYEHHS MMOKApaHHs, IUJII Ta CHCTEMa MOKapaHb,
a TaKOXK IMIJCTaBU Ta YMOBH 3BUIBHEHHS BiJl KPUMIHAJIBHOT
BIJIMIOBIIaTIbHOCTI ¥ IMOKapaHHs. 3a JO0NOMOTOH Tepepaxo-
BaHMX CKJIAJOBHX EJIEMEHTIB KPHMIHAJBHOTO TpaBa Jepia-
BOI0O BCTAHOBIIOIOTBCSI MEXKI 3II0YMHHOTO 1 HE3JIOYHHHOTO,
IO BiJIOOpaKalOTh MO3MIII0 JACPKABU Ta MPIOPUTETHICTh
00’€KTIB KPUMIHAJIBLHO-NIPAaBOBOI OXOPOHU. VY 3B S3KY 13
CYBEpEHHICTIO JIepyKaB, a TAKOXK 3 PI3HUMH COLIaIbHUMH yMO-
BaMH CYCITIJIBCTB NIEpepaxoBaHi BUILE YHIBEpCasbHI 3aralibHi
pHUcU KpUMIHANIBHOIO NpaBa B KOXKHIM JeprkaBi OibLI-MEHII
BiJIPI3HSIOTHCSI.

Ljink. 3HaHHS KPUMIHATBLHO-TIPABOBOI CUCTEMH 1HIIOT JIep-
’aBU HEOOXiIHE 3 METOI0 MPOTHIII M00aNbHIM 3I04MHHOCTI
y cdepi KiOEp3JIOYMHHOCTI Ta 3MIHCHEHHS IMPABOBOTO
CHiBPOOITHUIITBA MIXK JIep)KaBaMH.

Buxiag ocHoBHOro marepiaiay. OCHOBHUM HayKOBHi
MiAXiA TPOBEIACHHS MOPIBHSUIBHOTO —aHAI3y MPEIMETIB,
IO TOXOJSATh 3 PI3HUX MPABOBUX CIMEH 1 KyJIBTYp, MOJSTAE
y  (yHKIIOHAaIbHOMY  NOPIBHSJIBHOMY  IIPaBO3HABCTBI.
BixnoBiHO 10 BKAa3aHOTO MiAXOMY O JOCIIIKYBAHOTO MPE/-
MeTa MOCTaHOBKY 3aBJIaHHS KOXKHOTO JOCIIJDKEHHS y cdepi
MOPIBHSUILHOTO MPaBO3HABCTBA CIlij hopmyitoBaru Ge3 mocu-
JIaHb Ha BITYM3HSHY MPABOBY CHCTEMY KOMIIApPaTHBICTa, aJkKe
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PI3HI CyCHiJbCTBA, SK MPABHJIO, MAKOTh OJHAKOBI MPOOIEMH,
asie 3aco0M MPaBOBOI peryiaMeHTallil BiIPi3HSIOTHCS OUH BiJ
OIHOTO B PI3HMX KpaiHaX. 3a JONMOMOroo (yHKIIOHaJIBHOTO
METOIy B TPOBEACHHI MOPIBHAJIBHOTO IPABO3HABCTBA
JOCITIJIHUK MTPparHe BU3HAYUTH, SIKUM YHHOM OJIHAKOBA MPAaBOBa
pobsieMa BHUPIIIYEThCS B PI3HUX MPABOBUX MOPSIIKaX, TOOTO
CYTh JIOCII/DKCHHS IPYHTYEThCS Ha (PaKTUYHIN aHaJIorii, a He
Ha CXOXKOCTi TePMIHOJIOr] TOPIBHIOBAHUX 3aKOHIB 1 IPaBOBUX
IHCTUTYTIB.

TepMiH «IOpIBHSAJIBHE TPABO3HABCTBO» MICTHTh JIBA
OCHOBHI OHATTS — IpaBo i nopiBHAHHA. Oco0a, 1110 3aliMaeTbCs
MOPIBHSJTBHAM ITPABO3HABCTBOM, MOBMHHA BH3HAYUTH OOHIBA
HOHATTS I YTOUHEHHs MpeAMeTa i HayKOBOTO METOAY CBO-
r0 JOCIHiDKEHHs. BUuepriHe BU3HAYCHHS TOHATTS «IIPaBay €
HeMOXJIMBUM 3aBaaHHsM. Ha aymky P. Cunranma (R. Siltala),
HPaBo SIBJISIE COOOIO CYCIIIBHY MPAKTHUKY, SIKY KOXKEH TIIyMaulTh
HO-Pi3HOMY, 1 JOCTIHUKY Pi3HUX HAyKOBUX IIPAaBOBUX ILIKiJ HE
MAarOTh €JMHOI J[yMKH PO T€, IO CJIiJI PO3YMITH IIiJ| IPABOM i
SIKI METOJTH € OOTPYHTOBaHHMH JIJIsI HOTO AOCIiiKeHHs [ 1, . 44].

3 nmomAgy Teopii IMOPIBHSJIBHOIO —IIPAaBO3HABCTBA,
0CO0JIMBOT yBaru 3aciayroBye mosuiis, Bucynyra X.JI.A. Xap-
TOM, 3T1JTHO 3 SIKOIO Ha PiBHI 3arajJbHUX 3HaHb OJJTHAKOBHMH €JIe-
MEHTaMHU BU3HAYEHHS TMOHATTS «IIpaBay € MpaBuiia, 1o 3abo-
POHSIFOTH 200 3000B’I3yIOTh 0CO0Y ITOBOJUTHUCS IEBHUM YHHOM
i1 TOrPO3010 MOKAPaHHS, 10 3000B’A3yIOTh BiJIIKOJ0BYBaTH
3ano/ITHUN 0C000I0 30UTOK Ta BU3HAYAIOTh MOPSJOK YKIa-
JIAaHHSI TOTOBOPIB ab0 IHIIKX 3aXO[liB, 10 CTBOPIOIOTH IMpaBa
1 000B’A3KM ISl YIIOBHOBA)KCHHS Cy/iB BU3HABAaTH MOPYILCH-
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HSl IPABOBHX aKTiB 1 MPH3HAYATH FOPUINYHI HACIIAKH 3a IIe,
BU3HAYATU MOPSJIOK MPUHAHATTS HOBHX 3aKOHOIABYMX AaKTIiB
i CKacyBaHHS 3acTapiiux 3akoHiB [2, c. 122]. Skmio mig mpa-
BOM PO3YMI€ThCS SIK BHIICBKA3aHa, Y SIKIHCh Mipi CHPOIICHA,
yHiBepcallbHa Mofenb, npexacrasieHa X.JLA. Xaprom, i sk
aBTOHOMHHH MpPEAMET JOCHI/DKCHHS, YITKO BIIIUICHHUNA BiJ
CYCHUIBHUX HayK, HE3aJICXKHO BiJl HOro OJM3bKOTO BiIHOILICHHS
10 HUX, 3a nopanHsaM I Kenb3ena [3, c. 24], To mopiBHAHHICT
kpuminaibHoro npasa CIIA ta BenukoOpuranii it Ykpainu
CJIi PO3MISHYTH, y MEpIIy 4Yepry, 3 TOUKU 30py BU3HAUCHHS
paBa Ha 0a3i MpaBoOBOro MO3UTHBI3MY. Takuil miaxia 1o pos-
IOy TUTaHHS TOPIBHSHHOCTI BUMarae W yHiBepcalbHHN
MPUHIMIT KPUMIHAJIBHOTO MpaBa, 3TIHO 3 SKUM KapaHicTh
[EBHOTO JisHHS [IOBUHHA YiTKO IPYHTYBaTUCs Ha 3akoHi nulla
poena sine lege [4, ¢. 55]. I3 uporo NpUHIKIY BUILTUBAE, IO
€JIMHUM JDKEPEJIOM IpaBa, BIAMOBIJIHO JI0 SIKOrO 0coda MOXe
OyTH IPUTATHYTA 10 KPUMiHAIBHOI B1IIIOB1aJIbHOCTI, € 3aKOH.

BuzHavueHHSI TOHATTS «IIpaBa» € CKIAJHUM HaBiTh y BU-
MaJgKy MOPIBHSHHSA CHUCTEM, IO BXOAATH IO OAHi€l mpaBoBoi
pomuHu. OJHAK BBAXAEThCSA, 10 KOHCTUTYTHBHOIO IIepe-
JYMOBOIO, LIO CHPHSIE NMPOBEICHHIO NOPIBHSUIBHOTO IIPaBO-
3HABCTBA MIXK JIep)KaBaMH 3arajibHOrO IpaBa i YKpaiHOIo, €
3arajbHe YSBJICHHS IIPO IPaBo, IO IPYHTYETHCS HA IIPABOBO-
My TMO3HMTHBI3MI. SIK MU BXKE BiJ3HA4yalld, y CHUCTEMI MOILITY
[IPAaBOBUX CHCTEM Ha IPaBOBI pOAMHM YKpaiHa BXOIUTH IO
rpynu kpaiH poMaHO-repMaHcbKoi npasoBoi pomunu. CIIA
Ta BenmukoOpurTaHisi, BIAMOBIIHO, SBISIOTH COOOK aHIIOCAK-
COHCBKY IIPaBOBY POJIUHY, KOPIHHS SIKOT ITOXOAATH 13 MPaBoBO1
CHCTEMU 3arajibHOTO IIpaBa.

[opiBHsIHHS € crocoOoM onepaHHs iH(popMallii, 10
JIOIYCKa€ PO3TALIyBaHHs NPEIMETIB MOPiBHIHHS IOPSA 3 Me-
TOI0 BHUSIBIICHHS, TIyMa4deHHs W MOSCHEHHS BiIMiHHOCTEH 1
nofioHoCcTei Mixk HUMH. [TOpIBHSUTEHUN aHATII3 HE 3aBXK/IH J10-
XOJUTh JI0 CTaJii MOSCHEHHS, HE BCl JOCIHIIHUKA pO3yMiIOTL
TIYMA4eHHs i IIOSICHEHHs PE3YIIBTATIB IIOPiBHSILHOTO aHAII3Y
01HaKoBO. OCHOBHHI MOMCHT TIOPIBHSIBHOIO aHAJIi3y MOJIsTae
y TOCTaHOBI NMPeAMETiB MOPiBHAHHA Nopsa. ITopiBHAHHICTH
1 BUMIPHICTb, Y MiZICyMKY, (OpMYyIOTbCSI Ha 0a3l MipKyBaHHS,
i OTXKe, BHCHOBKIB, 3pOOJICHHX CaMHUM JIOCIIITHUKOM
(xommaparuBicToM). [HaKIe KaKydH, JOCIIJHUK CTBOPIOE
MOPIBHSHHICTh TMPEAMETIB IUITXOM BCTAHOBJICHHS 3arajb-
HOTO BHMIPHOTO ITOKAa3HUKA, SIKUH MICTHTBCS B IIpEAMETax,
IO TiUISTatoTh MOPIBHIHHIO [5, . 56]. 3BeeHHS A0 MEBHOI
€IHOCTI € HEOOXINHOI yMOBOIO HPOLENYPU IOPIBHSHHSA,
OCKIJIbKH MOPIBHSHHSI Ma€ CEHC JIMIIIE B MEXaX MEeBHOI SKOCTI,
sIKa 3aBK/IM aKTyaJli30BaHa JIMIIE B TOMY 200 1HIIIOMY KOHTEKCTI
[6, c. 101].

TepMiH «IOpIBHSIbHE TPABO3HABCTBO» Mae MOTpiiiHE
3HAUEHHS: METOJI, HayKa, HaB4YallbHa aucuumiutiHa [7, c. 109].
ITopiBHsIPHE TPABO3HABCTBO SK METOJ BH3HAYa€ METOJ
JOCTIKeHHS y cepi IOpUIUUHUX HAyK, a TIOPIBHSJIBHE Tpa-
BO3HABCTBO SIK HayKa SIBJISIE COOOI0 3arajbHy IOPHINYHY HAYKY,
3aBJaHHs SKOi MOJISITA€ B PO3BUTKY METOMOJOTII MOPIBHSIHHS
NPABOBUX KYJBTYp, MOPSIKIB Ta IX €JIEMEHTIB, a TaKoXK Yy
CTBOPCHHI BHCHOBKIB TEOPETHMYHOIO XapakTepy Ha IMijcTaBi
BUSIBJICHUX Y PE3y/bTaTi IOPIBHAILHOIO aHAIII3Y BIIMIHHOCTEH
i moxiOHOCTeH. XOpOIIMM TPHKIAIOM MOPIBHSUIBHOTO IIpa-
BO3HABCTBA SIK HAyKH € Kiacu(ikallisi MpaBOBUX CHUCTEM Ha
npaBoBi poaunu [8, c. 17]. TpyaoMiCTKiCTh NOPIBHAIBHOIO
MPABO3HABCTBA CYTTEBO 3MEHIIYETBHCS, SIKIIO IOPIBHIOBaHI
CHCTEMHU BXOAATH B OAHY 1 Ty K NPaBOBY POAUHY: JCPKaBU
nepeOyBalOTb Ha OJHOMY pPiBHI IPaBOBOIO, MOJITUYHOIO I
€KOHOMIYHOTO PO3BUTKY. Y TakOoMy BHIIQJKy CTaHE MOXIIH-
BUM JOKJIQJIHUH TOPiBHAJIBHUM aHANi3 OKPEMOTO I0PUANIHOTO
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IMUTAHHS Ha MIKPOPIBHI, TOMY II[0 KOHTEKCTYyalbHi CyCIHUIbHI
W 3arajpHi MPaBOBi €JIEMEHTH HE BHMArarmTh DIHOOKOrO i
SKCIUTIUTHOTO  aHami3y. Jleski IOpUCTH-KOMITAPaTHBICTH
HaBiTh BBaXKalOTh, I10 3HAXOMKEHHS HOPIBHIOBAHHX CHCTEM
Ha TakoMy K PiBHI PO3BUTKY € KOHCTHUTYTHUBHOIO MEPEIyMO-
BOIO TIPOBEJIEHHS TOpiBHAMGHOTO aHamizy. Ommak E. Oriicii
[9, c. 89] BBaxae, 110 HE iICHYE HISIKOT JIOTTYHOT YMOBH, IIO MPH
MPOBE/ICHHI TOPIBHUTLHOTO MPABO3HABCTBA JOCIIIHUK TOBH-
HEH JIOTPUMYBATUCS MeX neBHOro piBHs. Takoxk W.J. Kamba
[10] BBaxkae, 1110 yMOBa 3HAXO/DKCHHSI ITOPIBHIOBAHUX IPABO-
BUX CHCTEM Ha TAaKOMY K PiBHI PO3BUTKY JIHIIIE OOMEKYE Ofiep-
JKaHHs iH(pOpMAIlT PO 1HIIY MPABOBY CHCTEMY IIISIXOM Me-
TOAY IMOPIBHSUIBHOTO NPaBO3HABCTBAa. OCHOBHUM €JIEMEHTOM
HOPIBHSUIBHOTO IPAaBO3HABCTBA € Horo ¢yHKLis, MeTa — TOOTO
JUISL PO3B’SI3KY SIKOi TPOOJIEMH TPOBOAWTHCS MOPIBHSIIBHHUN
aHauiz. DyHKIsSE MOPIBHUIBHOTO MPAaBO3HABCTBA BH3HAYa€ U
IIPaBOBI CUCTEMHU, LIO IMiJUIATAI0ThH TOPiBHSHHIO.

Opnepsxanns iH(pOpMaLii PO 1HITY MPABOBY CUCTEMY IS~
XOM TOPiBHSJIBHO-TIPABOBOTO METONY IOBHHHE MaTH SIKYCh
(GyHKIII0, TOMY IO CaMe BOHA BH3HAYa€, SIKi METOJOJIOTIYHI
1 HAYKOBI IMiZIXO/IH 3aCTOCOBYIOThCSI Y MPOIEC] MOPIBHSAIBHOTO
MPaBO3HABCTBA. BBaxkaetncs, 10 HalnomupeHia
(GYHKIST MOPIBHAIBHOTO TPABO3HABCTBA IIOJNATAE B TOMY,
mo iHdopmailis, OTpUMaHa 3a HOro JIOMOMOrOI, CIyrye
JIOTIOMI>KHUM iHCprMeHTOM o i opienrye, de lege ferenda,
3aKOHOJABILI B XO/i NPOLECY NPUAHSATTA HOBOIO 3akoHy. Ha-
MIPUKIIAJ, YCi TIOSCHIOBAIBHI 3aIMCKH JI0 HOBOTO 3aKOHOMPO-
ekty CIIIA Ge3 BHHSATKY MICTSTh IOPIBHSUIBHO-IIPABOBUI
omrsin. IHpopMmaris, ofepikaHa 3a JOMOMOTOO MOPiBHSIIBEHOTO
MIPAaBO3HABCTBA, CIYI'YE TAKOXK JOMOMDKHHM IHCTPYMEHTOM
Yy TpaBO3aCTOCOBHIM MpPaKTUI[, TapMOHI3alil 3aKOHOIAB-
CTBa, PO3BUTKY 3araJbHOT0 IUBUIHHOTO, a HUHI BCE YacTille
1 yacrinie, 1 KpUMiHAJIBHOTO MpaBa. KpiM 11bOT0, MOpiBHSUIbHE
IIPAaBO3HABCTBO € HABYAIBHOIO AUCIUIUIIHOIO B YHIBEpCHUTETAX,
TOMY IO 32 HOro JOIOMOIOK MOXHA Kpalle 3po3yMmitu i
BiTuM3HsIHE 1paBo. OjiHa 3 BXIMBHUX (DYHKIIIH MOPIBHSAIBHOTO
[IPAaBO3HABCTBA IOB’A3aHa 3 MIKHAPOJHHUM IIPABOM, TOMY LIO
BOHO Biflirpa€ HaJ3BU4aiHO BasKJIUBY POJIb HE TUIBKY B IIPOLIEC]
0o(OpPMIICHHSI MDDKHAPOJIHUX JIOTOBOPIB, ajlic i y 3aCTOCYBaHHI
iX cymamu ¥ mpaBoOXOpOHHUMU opranamu [12, c. 133].

Ha BigMiHy Bing (¢yHKUIi 3aKOHOZABUOrO HPHUKIIALY,
(byHKIIis pe3ysbTariB MOPIBHIILHOTO MPABO3HABCTBA y cdepi
KPUMIHAJBHOTO IpaBa TOJNAra€ B MPOTUAIl MiKHAPOAHIN
3JI0YMHHOCTI, 110 mOCTiiiHO 3poctae [13, c. 78]. Ilporunis
MDKHApOJIHIA 3J0YMHHOCTI NPHITYCKAa€e ONep)KaHHS HayKOBO-
MIPAKTUYHUX 3HaHb PO KPUMiHAIBHO-TIPABOBY CHCTEMY iHIIOT
JIep)KaBH JUIsl 3a0€3IICUCHHS OCHOBHHX IEPEIYMOB PO3BUTKY
TPAHCKOPJIOHHOTO KPUMIHAJIBHOTO TpaBa W CIiBPOOITHHUIITBA
3 KpUMiHalIbHO-TIpaBoBUX nutanb [14, c. 93]. TlopiBHsuibHE
MPaBO3HABCTBO y cepi KPUMIHAIBHOTO MpaBa MOXE Marh
W QYHKIIIO CHPHUSHHS TapMOHI3allii KPUMIHAIBLHOTO IpaBa.
Hanpuxan, ycepenuHi  €Bponeichkoro Corozy (dyHKLIEO
TOPIBHSILHOIO [IPABO3HABCTBA Y Chepi KPMMiHAILHOIO IIPaBa €
panioHaIbHe CIIPUSIHHS MPOLIECY TapMOHi3allii KpUMiHATBHOTO
npaBa, Bu3HaueHoi metoro €C [15, c. 89].

3aranbHOI0 (YHKILIEI0 HALIOIO IOPIBHSUIBHOIO aHAli3y
y cdepi KpUMIHAJIBHOTO MpaBa € BCECTOPOHHE 30iTBIICHHS
3HaHb IMPO MEXi 3704MHHOrO i HeznoumHuoro y CIHIA Ta
BenukoOputanii # VYkpaini. IIpenqMeToM NOPiBHSIBHOIO
aHaJi3y € caMe MeXi 3J0YMHHOTO ¥ HEe3JI0YMHHOTO, TOMY IO
MH TIOCTaBHJIM COOi 32 METY HE TIIBKH [TOKa3aTH MOAIOHOCTI 1
BIMIHHOCTI TEKCTIB 3aKOHY, a i 3p03ymiTH Ha GiibuI IHOOKO-
MY piBHI, UMM IIi TOAIOHOCTI 1 BIIMIHHOCTI BUKIIMKaHi. Bumies-
KazaHa (YHKLiS NMPOBEICHOr0 HAaMHU IMOPIBHSIBHOTO aHAMI3y
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MOSICHIOETHCSI HEOOXITHICTIO MPOBEICHHS MOPIBHUILHOTO Mpa-
BO3HABCTBA 3 METOI0 Oibll e(heKTUBHOI B3a€MOIi B paMKax
MIKHAPOIHUX J0roBopiB. HeoOXimHicTh Oinbin e(heKTHBHOT
B3aeMojiii y cdepi KpUMIHAJIBHOTO IpaBa IMOSCHIOETHCS 00-
POTEOOI0 3 MIDKHApPOMHOIO 3JOYMHHICTIO 1 BXOKCHHSAM
BenukoOpuranii Ta CIIA # VYkpaiHu B OIWH MNpaBOBHI
MPOCTIp, CTBOPEHUH KOHBEHIisiMu Paan €Bpornu.
TopiBHsUIbHE TPABO3HABCTBO BiJirpa€ BaXJIMUBY pONIb Y
PO3BUTKY IIONEPEIHBOTO PO3CIIIYBaHHS ¥ IepeciiTyBaHHS
TPAaHCKOPJOHHMX  3JIOYMHIB,  JIO  SKUX  BIJHOCHUTBHCS
KiOep3/I0UMHHICTb, 30KpeMa IpU BHUBYEHHI IOABIHHOI
3JI0YMHHOCTI TIEBHOTO [iSIHHS, IO €, SK TPaBWJIO, OCHOB-
HUM KpHUTEpIEM BUKOHAHHS JIEPKaBOKW 3000B’s3aHb 3a
MDKHApOJHUMU KOHBEHLISIMU y cdepi KpUMIHAIBHOIO IpaBa.
BuBueHHS 1MOABIHHOT 3JI0YMHHOCTI MEBHOTO iSIHHS BHMarae
MPOBEJICHHS. MOPIBHSUIBHOTO ~aHAJ3y 3arajbHHUX IiJICTaB
KpUMIHAJIBHOT BiINOBIAAILHOCTI 1 CKJIa/1iB IIEBHUX 3JI0YHUHIB. 3
MOTJISITY MOJBIHOT 3JI0YMHHOCTI, HAHBAXKIIMBIIIHM (DAKTOPOM,
Ha Hall MO, € Pi3HI MEXi 3JIOYUMHHOTO i HE3JIOYUHHOTO.
Ha MeTon010TiI0 MOPiBHIIEHOTO NIPAaBO3HABCTBA BILINBAE
1 Te, YM MPOBOAUTHCS MOPIBHUIBHUI aHANI3 IO/I0 €JIEMEHTIB
MMOBEPXHEBOTO PIiBHS MpaBa (3aKOHM W IHIII NPaBOBI aKTH,
pillieHHS CyAiB, NO3UI{ HAyKOBLIB), PIBHS IIPAaBOBOI KyJbTY-
pH (TEOpeTHYHI MUTAHHS 3arajbHUX YaCTHH PIi3HHUX Taly3el
rnpaBa) abo OiIbIl TIMOOKOTO PiBHS MpaBa (HANPHUKIAM, IH-
TaHHA nIpaBoBoi ¢inocodii) [16, c. 105]. Kpim mporo, mpu
MOPIBHSHHI KPUMIHAJIBHOTO IPaBa HAM CJIiJl 3a3HAYUTH U Te,
10 KPUMIHAJIBHO-TIPABOBA CHUCTEMa i€ HAa PI3HUX PIBHSX.
H. Spe6opr (N. Jareborg) BinzHauae, 1m0 TaKUMHU PIBHSIMHU
€ piBeHb KpUMiHAI3aIll /isiHb, PIBEHb OCY1y W piBCHb BH-
KOHaHHsI nokapanb [17, c¢. 201]. Tomy, kpiM BHU3HA4YCHHs 3a-
raJbHONPABOBOTO PIBHS, HAM CIiJ BHU3HAYHUTH, Ha SKOMY
KPUMIHAJIBHO-ITPABOBOMY PIiBHI TOPIBHSUIBHUI aHali3 Tpo-
BOJUTHCS. 3 ypaxyBaHHSAM (DYHKIIi HAIIOro JOCIIJKSHHS
MOPIBHSUTLHUN aHasi3 Oyae MPOBOAMTHCS B MEpIIy 4Yepry Ha
MIOBEPXHEBOMY 3arajibHOIPaBOBOMY PiBHi, TOPKAIOUUCH 1 TH-
TaHHS NPAaBOBO{ KYJIBTYPH, 1 KPUMIHAILHO-TIPABOBOI CHCTEMHU
— Ha piBHI KpuMiHai3amii i paBo3acTOCOBHOI IPAKTUKU.
OCHOBHMII METOA TPOBEACHHS IOPIBHSUILHOTO aHaji3y
MIPEMETIB, IO MOXO/ATh 13 PI3HUX MPABOBUX POJIHH 1 KYJIBTYD,
nonArae y (pyHKIIOHaIbHOMY MOPIBHSJIBHOMY IIPaBO3HABCTBI.
K. Zweigert i H. K6tz BBaxkaroTh (yHKI[IOHAIbHE MTPABO3HAB-
CTBO OCHOBHMM HPHHIUIIOM IOPIiBHSUIBHOTO NPAaBO3HABCTBA
Ha Oy/Ib-SIKOMY piBHi. 3Ti/IHO 3 JaHUM IPHUHLIUIIOM [TOCTaHOBKY
3aBJaHHs KOXKHOTO JIOCII/KEHHS y c(hepi MOPIBHSUILHOTO Mpa-
BO3HABCTBA il popMyntoBaTH 0€3 NMOCHIIaHb Ha BITUYH3HIHY
[IPaBOBY CUCTEMY KOMIIapaTUBicTa, TOMY L0 Pi3Hi CyCHiJIbCTBA,
SIK TIPABHUJIO, MAFOTh OJJHAKOBI MpoOJIeMH, ajie 3aco0H MpaBOBOi
periamMeHTanil BiIPI3HSIOTBCS OAMH BiJ OJHOTO B PI3HUX
kpainax [18, c¢. 133]. 3a mornoMoror (QyHKIIIOHAILHOTO METO-
Iy B TIPOBEJCHHI MOPIBHILHOTO MPAaBO3HABCTBA JOCIHITHUK
[IparHe BU3HAYMTH, SKUM YMHOM OJHAKOBa IpaBoBa Ipobie-
Ma BHPINIYEThCS B PI3HUX MPABOBUX MOPSAKAX, TOOTO CyTh
JOCTIJKCHHS] TPYHTYEThCS Ha (pakTHUUHIN aHajorii, a He Ha
MOJIOHOCTI TEPMIHOJOTIi MOPIBHIOBAHUX 3aKOHIB 1 MPaBOBUX
iHctutyTiB [19, c. 107].
JlocsiTHEHHsT  TIOPIBHSUTBHOTO — ITPAaBO3HABCTBA SIK  HAy-
KM HE OOMEXYIOThCS JHIIe Kiacu(ikalliero pi3HHUX MpaBo-
BUX CHCTEM Ha TpPaBOBi pojuHH. [IOpIBHSIbHE NpPaBO3HAB-
CTBO SIK HayKa OXOILUIIOE W PO3pPOOKY METOHOJOTIYHMX ITH-
TaHb 1 MIAXOMIB, TOB’S3aHUX 3 JOIMaTHKOW, (imocodieto,
icTOpi€lo, eTHOJNOTI€0 1 couiojoriero mpasa. BinmosigHo,
MOPIBHSUTEHE TTPABO3HABCTBO SIK HAYKAa MOYKE MATH JIOTMaTH4-
HUi (TOPIBHSIBHUE aHaJIi3 TEKCTIB 3aKOHIB), COIIIOJIOTIYHUH (3
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00IikOM peasizallii 3aKOHIB Ha MPAKTHIIi), ICTOpUYHUI 200 Te-
OpETUYHMH MiIXOIH 10 PO3IISIHYTOrO MUTAHHS. J0CHiKSHHS
y cepi MpaBoOBOI JIIHIBICTUKH YaCTO MiATPUMYIOTh TPOBEICH-
HSl TIOPIBHSUIBHOTO aHawi3y npasa [20, c. 21]. [Ipu npoBeaeHH1
MOPIBHSUIBHOIO aHANi3y IOA0 MPAaKTUYHUX MUTaHb HiAXiJ 10
JOCIIDKEHHSI YacTO HOCHTh JOTMaTHYHHUN Xapakrep, a MO0
TEOPETUYHUX IUTaHb PIi3HI MO3UII NPABOBUX TEOPETHUKIB
BiAIrparoTh OLIbLI BaxuBy ponb [21, c. 73]. Cuix 3a3Hauu-
TH, 1110 OIHKC IHIIOT PABOBOT CUCTEMHU a00 11 YaCTHH HE SBJISIE
co00 TNPUKJIAJl TOPIBHAJIBHOTO MPAaBO3HABCTBA TOMY, IO B
HBOMY BiZICYTHil NOPiBHANBHUN KOMIIOHEHT [22, ¢. 102]. Ox-
HaK OCOOJIMBO BaYKJIMBUM €JIEMEHTOM IOPIBHSIIBHOTO MPaBO-
3HABCTBA € YCBIJIOMJICHHSI TOTO, IO Y 3B’SI3KYy i3 MPOBECH-
HSIM NOPIBHAJBHOIO aHali3y MOBa Ijie IPO Pi3HOMaHITHUH i
METOJOJIOTIYHO BiAKPHUTHI 00pa3 3IiiiCHEHHS HAyKOBHX PO3-
pobok y cepi ropuctpyaeHuii [23, ¢. 201].

VYei BuIlEBKa3aHi MUTaHHS, IOB’A3aHI 3 MOPIBHSIBHUM
MIPaBO3HABCTBOM SIK HAyKOKO, HIUIATAIOTh PO3DIAY W IIpU
MPOBEJICHHI TIOPIBHSJIBHOTO aHaji3y KPUMIHAJIBHOTO MpaBa
BenukoOpuranii, CIIIA it Vkpainu. Uu € MeToz1, 32 JOIIOMOI 00
SIKOTO BUSIBISIOTHCS EKCIUTIUTHI BiAMIHHOCTI ¥ mOmiOHOCTI
KPUMIHAJIBHOTO IpaBa, NPUHHATHUM METOZOM abo 4u BapTo
HaM 33/I0BOJIbHATHCH IMIUTIIUTHUM OIHCOM KPHMiHAJIbHO-
npaBoBoi cuctemu CIIIA/BenukoOpuranii Ta Ykpainu 6e3 ycsi-
KUX eJIEMEHTIB HOPiBHAHHA? BBakaeThCs, IO B OCTAHHBOMY
BapiaHTi IpoOJIeMHU IOPIBHSHHOCTI i CyMipHOCTI 3aIMIIAI0THCS
B TiHI, ajie y 3B’s3Ky 13 IMM BUHHKAE IIUTAHHS: SIK MOYKHA OITH-
caTH iHIIy CUCTEMY, He BUKOPUCTOBYIOUH MOHATIHHOTO anapa-
Ty BITUYM3HAHOTO mpaBa? Ha Hal momsi, mporec NopiBHSIHHS
BiIOyBa€ThCs B SAKIHCH Mipi i B OCTAHHBLOMY BapiaHTi, ajie, 3
MOIVISITY SIKOCTI Pe3yJIbTaTiB JOCIIKCHHS, NEepIIMi BapiaHT,
0e3yMOBHO, IepeBakae Haj JAPYrdM BapiaHTOM HayKOBOTO
Mi3HAHHSL.

VY pesynbrari BHOOpY OUIbII CKJIAJHOTO MiJXOAY JO
MOPIBHSUILHOTO TMPaBO3HABCTBA HAaM CIiJl 3BEPHYTH YyBary
Ha HACTYIHI MOMEHTH: SIKHM YHHOM MU OyIeMO CIIOIydaTu
TEOPit0 KPUMIHAIBHOTO MpaBa KpaiH aHIIOCAKCOHCHKOTO Ipa-
Ba i YKpaiHu B XOZIi IPOBEAEHHS OPIBHSUIBHOIO aHANI3y 1 4u
MOXEMO MU B3araji pO3yMiTH aHDIIHCbKE YW aMepHKaHCHKE
KpUMiHaJbHE MNPAaBO, aKe PO3YMIHHS HAHIIUMONIOro piBHS
HaBIiTh BITUM3HSHOIO IpaBa 1HOMI BUSBISETHCS CKJIaTHUM?
Crijt 3a3HAYUTH, 10 HEOOXIHICTh 3aCTOCYBAHHS PaHIIIE MO-
pYUICHOTO HamMH (YHKI[IOHAJIBHOTO METONY TMOPiBHSIIBHOTO
[IPaBO3HABCTBA OCOONMBO peali3yeTbcs IHOPU  IPOBEICHHI
MOPIBHSUILHOTO aHaizy mpaBa BenukoOpuranii Ta CHIA #
VYkpainu. Bxo/pkeHHs MpaBOBUX CHUCTEM Y Pi3HI MPaBOBi po-
JUHYU U pi3HUN iICTOpUUHMI PO3BUTOK JEepKaBU il IpaBa KOH-
KPETU3YIOTHCSl caMe B KPUMIHAJIBHOMY IIPaBi, TOMY ILIO J€p-
JKaBa BIJIrpa€ B HbOMY OiJIbIll 3HAUHY pOJIb, HDK B IHIIMX
ramy3sx TpaBa. DOpMyBaHHS METOMONOTIYHUX ITiJXOIIB
HOCUTH CKJIaJHUI Ta BHIPOOYBaJIbHHUH XapakTep, TOMY IO
MOpPIBHSUIbHE IPAaBO3HABCTBO SIK Hayka W Meroj po30ymao-
ByBasiocsi Y XX CT. B OCHOBHOMY BHACIIJIOK MOPiBHSUIbHUX
PO3p0o0OK y cdepi NUBIIBHOTO MpaBa. BBaxkaeThes, 10 MPH-
YHHA B HEYHMCJIICHHOCTI POOIT €KCIUTILUTHOTO MOPIBHSIBHOTO
IIPaBO3HABCTBA y Cdepi KPUMIHAIBHOIO IpaBa MOJSArae B
HAIlIOHATFHOMY XapakTepi KpUMIiHAJIBHOTO MpaBa. BoHO
TPaIUIIIfHO BBAXKAETHCS Tally33l0 TMpaBa, sIKHAWTICHIIIE
[IOB’SI3aHOI0 13 CyBepeHiTeToM aepxkasu [25, c¢. 205]. OnHo-
YACHO 3JIOYMHHICTh IMOCTIHHO CTae OUIBII MIKHAPOTHOIO
B pe3yJbTaTi PO3BUTKY CBITOBOI mioOamizamii. 3a ciioBaMu
B.B. JlyneBa, mopsgq 3 EKOHOMIYHOI K MOJITHYHOIO
ro0ai3altiero ijie mporec KpuMiHaIbHOI tobaizarii y popmi
IHTCHCUBHOTO PO3BHUTKY TPAHCHAI[IOHAJILHOI OpraHi30BaHOI
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3m04MHHOCTI [26, ¢. 122]. 3 MeToro npotuail MiKHApOAHIN
3JIO4MHHOCTI JIep’KaBaM HEOOXiTHO IMOCTYMHUTUCS B TPUHIIMII
CyBepeHITeTy y cdepi KpUMIHAIBHOrO MpaBa W yKJagaru
MIXKHApOJHI JIOTOBOPH  CIIIBPOOITHUIITBA 3 KPHUMIiHAJIBHO-
MPABOBUX MMUTAHb.

HesBaxkaroun Ha Te, M0 PO3BUTOK MOPIBHSUIBHOTO IPABO-
3HABCTBA OCTAHHIM 4acoM BiJOyBaBCSi B OCHOBHOMY y cdepi
[UBUIHHOTO MTPaBa, HaM CJTiJ] 3a3HAYUTH, [0 BEJIUKE TEOPETH-
HE NOPIBHSJIBHE MPABO3HABCTBO Y c(hepi KpUMIHAILHOTO MpaBa
MIPOBOAMIOCS JOCUTh ILTIIHO MPOTITOM OUIBII PaHHIX CTOPIY.
Leit pakT € 0COOIMBO BaXIIMBUM JUIS HAILIOTO JIOCIIPKEHHS,
OCKIJIbKH BiH ITO3UTHUBHO BIUTMBAE Ha IMOPIBHAHHICTH Ai0Y0TO
kpumiHaibpHOrO nipaBa CIIIA Ta BenukoOpuranii i YkpaiHu.

3 BHBUCHHS iCTOPHKO-TIPABOBOI JITEpaTypH BUILIMBAE, IO
KOPiHHSI TIOPIBHSJIBHOTO TIPABO3HABCTBA y c(hepi KpUMIHATIBHOTO
npasa csirae nmoyarky XIX cr. B Himeuunni. Himerpkuii ropucr,
kormudikaTtop, MUCPMEHHHK, CYIAs W TBOpElb KJIACHYHOT
ropuanynoi pormarukn [LIA. ®eitepbax (PJ.A. Feuerbach
— 1775-1833 pp.) BBaXKAEThCSI POJAOHAYAILHUKOM CY4aCHOTO
HOPIBHSJIBHOIO [IPaBO3HABCTBA SIK y chepi KPUMIHAIBHOTO IIpa-
Ba, TaK 1 3arajibHUX MpaBoBHX muTaHb [27, ¢. 13]. deiiepbax
[ParHyB CTBOPUTH MNPAKTHYHY KPUMiHAJILHO-NIPABOBY CHCTeE-
My TaKUM YMHOM, 11100 po3poOKH Teopil KpUMIHAIBLHOIO IIpaBa
npamoBaid # y cycrninbctBi. CyTh KpUMIHAIBHOTO NpaBa, Ha
nymky Oeriepbaxa, IpyHTyBajacsi Ha JBOX OCHOBHHUX €JIEMCH-
Tax: MPUHIMII 3aKOHHOCTI ¥ 3aranbHiil npeBeHuii. ITpunimmn
3aKOHHOCTI CKJIQJIaBCs 13 TPHOX BUMOT: 1) HeMae rmokapanHs 0e3
3aKOHY; 2) HEMae€ MOKapaHHs 0e3 3JI04MHY; 3) HEMa€E 3JI0UYHHY
6e3 3aKoHY, 10 Hependayae MOKapaHHs 3a HOro 3AiHCHEHHS.
Oeitepbax BBaxas, MO NPEIMETOM KPHUMiHAIBHO-TIPABOBOT
OIIIHKM € TIE€BHA ITOBCIIHKA JIFOAWHM, a HE caMa JIFoAuWHA 1 11
nyMkd. IlepenymMoBOIO HOIpo3M HOKapaHHS IIOBUHHA OyTu
00’exTHBHA HEOE3MeKa JISIHHS 1 CyBOPICTh MOKapaHHs MOBHH-
Ha OyTH BH3HAUYCHA 3 YpaXyBaHHSIM CTYICHs HEOC3IEeKU JIisTHHS.
KapHi 3axoHu noBuHHI OyTH SICHI i OJJTHO3HAYHI, JIIOIMHA MOIJIa
OyTH NPUTSATHYTA JI0 KPUMIHAJIBHOI BiJIIOBIIAJILHOCTI TIILKK Ha
Ii/ICTaBi MPUIIMCaHb KapHOTO 3aKoHy. JleprkaBa Maja 1mpaso 3a-
CTOCOBYBATH (Pi3NUHUI IPUMYC J10 3mounHIL. [Ipumyc, Ha fioro
JIyMKy, TOBHHEH OyB OyTH 3aCTOCOBaHMIA 3 ypaxyBaHHIM MOTPO-
31 TOKapaHHsl, epe10aueHol KapHuM 3akoHoM [28, c. 39].

KpiMm po3pobox y cdepi KpUMiHaIbHO-IPABOBOI [OTI-
Maruku, @eliepbax 3afimMaBcs 00’€MHUM TIPOCKTOM Yy cdepi
MOPIBHILHOTO MPABO3HABCTBA, KWW BiH HA3UBAB «CBITOBOIO
ICTOpi€I0  3aKOHOZIABCTBA», «YHIBEPCAIBHOIO  IPAaBOBOIO
iCTOpi€r» ab0 MPOCTO «YHIBEPCATBHOK HOPUCIIPYICHIIIEION.
Bin 30upaB npaBoBi Marepianu, Kpim kpain €Bponu, y KpaiHax
Aszii 1 CIIHA. MoMy He Branocs 3aKkiHUUTU BEIMKUIl J10po-
00K, alle, He3BAKAIOYH HA Ie, HOro 3HA4YEeHHS JUII PO3BUTKY
MOPIBHAUILHOTO TIPABO3HABCTBA € BEJIMKUM 1 O€3CYyMHIBHUM
0COOJIMBO B TOMY IIIaHi, [0 BiH HaMarascsl 3HANTH 3a JOIIOMO-
TOI0 MOPIBHJIBHOTO ITPAaBO3HABCTBA YHIBEPCANbHI €IIEMEHTH
mpasa [29, c. 104].

Ha nymky M. . Hy66epa (M.D. Dubber), kpim Deiiepbaxa,
3 OISy PO3BUTKY TMOPIBHSUIBHOTO MPABO3HABCTBA y cdepi
KPUMIHAJIBHOTO paBa, BAXIMBY poub Bigirpatots L1.JI. MoH-
teck’e (C.L. Montesquieu — 1689-1755 pp.) ta Y. Bekkapis
(C. Beccaria — 1738-1794 pp.). Ix me MoxHa BBakaTH
IOpHCTaMH-KOMIIapaTuBicTaMu y cdepi KpUMIHAIBHOTO Ipa-
Ba, aje iX JITepaTypHi TBOPH W MYMKH BIUIMHYJIH HA PO3BH-
TOK KPUMIHAJIBHOTO TIpaBa Ha reorpadiuHo BEIUKIH TepUTOPIi.
Jliteparypuuii TBip Bekkapii, 1m0 BiIKpUBa€ HOBI IUISAXH,
«Dei delitti e delle», 6ys ynepiie Bunanuii y 1764 poui. Kpim
€Bpory, BiH nommuproBascs i y [TiBHiuHiit Ameputii. Jlopo6ok
siBIIsiE 0000 MaHidecT i3 3aKkIMKOM pedopMyBaHHS BChOTO
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CYCIIBCTBA B JIyCl PiBHONPABHOCTI, BOJII i TOJEPAHTHOCTI.
Henoniku i nedekTy KpUMiHAJIBHOIO IpaBa OylIM TOJIOBHOIO
temoro st bekkapii. Y XVIII cr. B 6ararbox kpainax €Bpornu
JIiSIB KApHUH 3aKOH, 1110 TPYHTYBAaBCS Ha PUMCHKOMY IIpaBi.
BiH HOCUB HEIIOACHKUI, OPCTOKUII, HEBU3HAUCHUI 1 cyIe-
peunuBuii xapakrep. Ha nymxy M. TonBanena (M. Tolvanen),
BiJINIPABHOK0 TOYKOK KPHMIHAJIBHO-NIPABOBOT MOJITHKH IS
Bekkapii ciryryBaB NpUHIIMIT 3aKOHY: CKJI I 3JI0YMHY 1 MOKa-
paHHS MOBUHHI OyTH JeTIFHO BH3HA4YeHI 3akoHOM. OCHOBHI
MIPUHLUIN IPU3HAYECHHS TOKapaHHs 0a3yBasucs Ha 0COOUCTO-
My BiJHOIIEHHI 1 cTpaxy. Yxe Toai bekkapis 3po3ymiB IpHH-
[y e(heKTUBHOT KPUMiHATIBHO-TIPABOBOT MOJNITHKH: TIPUHIIAI
3aKOHHOCTI, 3HaHHS HOPM, IOTpO3a 3aTPUMKH JIIOAUHU HPHU
3IifICHEHH] 3JI04HMHY, CYBOPICTh IOKapaHHs, Oe3rmocepeHicTh
CaHKIl, BIMYyTHA JIOAMHOWO crpasemauBicts [30, c. 181].
Jlopobok bekkapii MaB BelMKE 3HAYCHHS JUIsi PO3BUTKY
KpuMiHanbHOro npasa y ®@panuii Ta Himeuunni. Came nepe-
JIOBUH JOCBIiZ KpaiH €Bporwu, 30kpema dpaniii, 3a goro-
MOTOI TEpeceleHIiB Oyl0 BUKOPUCTaHO Yy (HOpMyBaHHI
KpUMiHaJbHOTO 3aKkoHOAaBcTBa Crionyyenux llrariB Amepu-
K, a mepiui npaii bekkapii 0y1o omy0IiKoBaHO aHIITIHCHKOK
MoBoto B CIIA y 1770 poui. Ockinbku B TOH 4ac Ykpaina Oyna
yacTuHOIO Pociiicbkoi immnepii, BB bekkapii BinOuBaBcs Ha
Hel uepe3 3akoHozaBcTBO Pocii [31, c. 124]. Karepuna Benuka
3anpocuiia bekkapito B IKOCTI paJiHiKa 3aKOHOJAABYUX pedopM
y Pocito. Bin He moixaB, ajie BBa)KaeThCsl, 0 KPUMiHAIBHO-
[IPaBOBA YaCTHHA 3aKOHOABYOTO M1any 1767 poky B Pocii Oyna
CKJIaJIeHa Ha OCHOBI Te3, Mpe/cTaBieHuX bekkapieM y cBoemy
nopoOky. PociiicbkoMoBHI nepekiaaau TBopy bekkapii nouanu
ny6nikyBatu i3 1803 poky. Tes3n m0poOKy BIUTHHYJIM TAKOXK Ha
Icnaniro, BenukoOpuranito i [TiBHiuHy Amepuky. Takum 4u-
HOM, poboTH Bekkapii Manu JOCHTh BEUKHIA BILTHB Ha (op-
MYBaHHS TIOIVISIIIB Ha KPHMiHAJbHE 3aKOHOAABCTBO YKpaiHH,
YacTUHA SKOi y Ti yacu Oyna y ckiai Pocilichkoi iMmepii.

Ha mifgcraBi BUILECKAa3aHOI'O MU MOXXEMO 3pOOUTU BUCHO-
BOK, I1I0 B paHHIil iCTOpii iCHYBalIM CHUIbHI HACTABHUKH, IO
(dyHIaMEHTaNnbHO BIUIMHYIN HAa KPUMIHAIBHO-TIPABOBUI PO3-
BuTOoK BemukoOpuranii Ta CIHA # Ykpainu. IIpu nposenenHi
MOPIBHSUILHOTO MPABO3HABCTBA JIIFOUOTO TpaBa came (DYHKIIis
MOPIBHILHOTO aHAJli3y JUKTYE, Y BIIHOLICHHI YOTO 1 3 SKOTO
OISy €JIEMEHTH KPUMIHAIIBHOTO IpaBa CJIiJl MOPiBHIOBATH.
[lpenmeramMu  TOPIBHSJIBHOTO — TpaBO3HABCTBa y  cdepi
KPUMIHAJBHOTO MpaBa MOXKYTh OyTH CTaTTi 3arajibHOI 4acTH-
HU KapHOTO 3aKOHY, TEOPETHYHI NMUTAHHS 3arajibHOI YaCTHHU
KPHMIiHAJBHOTO IpaBa, CKJIAIU 3JI0YMHY, BU3HAUeHHS chepu
KapaHOCTI JIisIHHS 1 TIPU3HAYCHHS IOKapaHHs B paMKax Pi3HUX
rajy3ei mpasa (HalpHUKIaj, 3aMiCTh KPUMIHAJILHOTO IpaBa B
paMKax aJMiHICTPaTHBHOTO MPaBa), PEIPECUBHICTH ITOKApaHb,
PiBEHb 3II0YMHHOCTI M KUIBKICTh 0Ci0, 10 BiZOyBarOTh MOKa-
paHHS B MicLsIX 11030aBJICHHS BOJI, BITHOCHO YHCEJIBHOCTI Ha-
ceneHHs. [IpeMeTr MOpiBHSHHS MOYKHA PO3IIISIATH HA PI3HUX
piBHsx mpaBa. M.JI. [ly00Oep BBakae AMBHUM Te, IO, HE3Ba-
JKAIOYM Ha 3aI[KaBJICHICTh JOCIIJHHUKIB Y TCOPETHYHHX ITH-
TaHHSIX MaTepiaJbHOTO MpaBa, KIIbKICTh pOOIT MOPIBHSAIBHOTO
IpaBoO3HABCTBA Y c(epi KapHOTO IMpOIECy SIBHO MEPEBUILYE
KIUIbKICTh POOIT y chepl KpUMiHAIBHOIO MpaBa. BeakaeThcs,
IO NIPUYMHA TOJISIrae€ B TOMY, IO TMOPIBHSJIBHUH aHai3 Ipo-
LIECyaIbHUX HOPM BiJ0Opa)kae KPUMiHAIBHO-NIPABOBHH CBIT
«Kpale», TOMy 10 B KapHOMY Ipoleci BiACYTHI IIHOOKI
TeopeTnyHi po3podku [32, c. 11].

Ha nymky X.T. Knami (H.T. Klami), nopiBHSIHHICTb IPEAMETIB
y cdepi KpUMIHAJIBHOTO MpaBa YacTO BBAXKAETHCS JIyXKe CKIIal-
HHUM MTUTAHHSAM, aJIKE B Pe3yJIbTaTi Pi3HHII CIIOCOOIB BU3HAYCHHS
3JI0YMHHOCTI M 3aCTOCYBaHHS 3aXOJIiB /IO 3JIOYMHIIIB BUHUKAIOThH
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po0OJIeMH TIOPIBHSHHOCTI M criBMIpHOCTI. Pi3HHIIS BHIleBKa3a-
HUX CrI0c00iB, Ha HALI MOIIS, HE MOXKe OyTH MEPEIIKOOK0 JUls
MPOBEJICHHSI MOPIBHSJIBHOTO aHaITi3y a00 akTopoM, 110 CYyTTEBO
3HWKYE PIBEHb MOPIBHAHHOCTI. Y BHIAJIKy TOPIBHSIHHS PI3HUX
Ccr1oco0iB BUPILIEHHS IEBHOTO PABOBOTO MUTAHHS PI3HUMH TIpa-
BOBHMH CHCTEMaMH 32 JIOTIOMOTOI0 (DYHKILIOHAJEHOTO METOILY
MOPIBHSJIBHOTO MPABO3HABCTBA PI3HMIL IIPABOBHX CIIOCO0IB caMa
10 co01 € pe3y/bTaToM IOPIBHAIBHOIO aHali3y ¥ BUPIIICHHAM
MMUTAHHS  IHCTPyMEGHTaMHM KPUMIHAJIBHOTO TMpaBa. 3Biacu
BUIUTMBAE, 110 HE BBAKAETHCS PO3YMHHMM IIPU3HAYATH B SIKOCTI
npesMeTa TOPIBHSIHHS HAHMEHYBAHHS SIKOTO-HEOY/Ib 3JI0UHHY, a
BIIMIPABHOIO TOYKOK TMPOBECHHS MOPIBHSJIBHOTO aHAJi3y CIIiJ
BBKATH 00 €KTHBHY CTOPOHY IOBEIHKH, IO B Tiii a0 iHIIIH
KpaiHi MiJIArae NOKapaHHIO 33 KAPHUM 3aKOHOM.
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KOH®ICKALIA Y CBITJII PILIEHb
€BPOIEVICBKOT'O CYIY 3 ITPAB JIIOAUHU

Ouaexkciii EPMAK,
acmipaHT kadeapyu KpUMiHAIBHOIO IIpaBa,
KPUMIHOJIOTIT 1 KpUMiHAIbHO-BUKOHABYOTO ITPpaBa
HarnionaneHoi akanemii npokyparypu Ykpainu

SUMMARY

In the article on the basis of analysis of practice of the European Court on human rights the institute of confiscation is
investigated in the criminal law of Ukraine. Examples of decisions of the European Court are made on human rights, in that
violation of the article 1 of First protocol, articles is established 6 and 7 Conventions «About the protection of human rights and
fundamental freedoms». To the conclusions arguments are driven in relation to an exception from the system of punishments of
confiscation of property as such, that conflicts with legal positions of the European court on human rights.

Key words: Convention about the protection of human rights and fundamental freedoms, European Court of human rights,
decision of the European Court of human rights, punishment, confiscation of property, special confiscation.

AHOTAIIA
VY crarti Ha OCHOBI aHami3y MpakTHKH €BPOMEHCHKOrO CyIy 3 TpaB JHOJHHU JIOCHIIKYEThCS THCTUTYT KOH(QicKaiii y
KpUMiHaJIbHOMY TIpaBi Ykpainu. HaBomsaThest pUKIaIM pillieHb €BPONEHCHKOro Cyy 3 MpaB JIOAUHH, B SKUX KOHCTATOBAHO IMO-
pymenss ct. 1 Ilepuroro nporokony, ct. ¢t. 6 i 7 KonseHtii «IIpo 3aX¥CT IpaB JFOIHHU Ta OCHOBOIIOIIOKHHUX CBOOO». Y BUCHOB-
KaX HaBOAATBCS apryMEHTH CTOCOBHO BUKIIIOUEHHS 3 CUCTEMH IOKapaHb KOH(icKalii MalfHa sIK Takoi, IO CyNepednTh IPaBOBUM

HO3UIISAM €BPOIEHCHKOTO Cyy 3 IIPaB JTIOIIHH.

KirouoBi ciioBa: KoHBeHIIis Mpo 3axKCT MpaB JIOIUHKE 1 OCHOBOIMOJIOKHHUX CBOOOM, €BpONCHCHKUN Cyl 3 MpaB JIFOAUHH,
pimeHHs: €BPOMENHCHKOro Cyy 3 IIPaB JIIOAUHY, IIOKapaHHs, KOH(picKkalis MaiiHa, creniaabHa KOH(picKaLis.

HOCTaHOBKa npobsemu. 17 mumus 1997 poxy Yipainoro
parudikoBano KoHBEHILIIO PO 3aXUCT IpaB JIOAUHU
i ocHOBOMONIOXKHUX cBOOOA (nami — Kousenirisi). OHak Haria
JiepyKaBa He TIOCHIIIAE BpaXOBYBaTH ITPH 3aKOHOTBOPEHHI MPaK-
TUKY €BpONENHCHKOro cyay 3 npas jaoaunu (naii — €CILI), Bu-
KOPHCTOBYBATH T CyJITaMH IIPH BUPIIICHHI CIIPaB BiIIOBIIHO 70
HalliOHAJIBHOTO 3aKOHO/IABCTBA, a TAKO)K BUKOHYBATH B3SITi Ha
cebe 1H111 3000B’A3aHHS BiANOBIAHO 10 KoHBeHIil.

Tax, 3a pesynsratamu 2014 poky Ykpaina mocimae nepire
MicIIe 3a KUTBKICTIO CKapT, IKi YeKar0Th PO3IIs Ly €BPONEHCHKUM
CYJIOM 3 TIPaB JIIOIMHU cepell yCixX Aeprxap-Bianosinadis. [1po me
CBiTuKMTh O(illiiiHa CTAaTHCTHKA, ONMPHJIIOIHCHA Ha [HTEpHET-
caiiti €BpONeichKOro cyiy 3 mpas JoauHu. 3 69,9 Tuc. ckapr
13 650 (19,5 %) — ckapru npotu Ykpainu. Hactymaumu 3a
VkpaiHOIo B IIbOMY pedTHHTY WayTh ITamis ta Pocis — 10,1 Tuc.
i 10 tuc. ckapr BianosigHo [1]. L{opoky aepxaBor BUTpaya-
I0THCSI 3Ha4HI CyMM KOIUTIB Ha BUkoHaHHs pimens €CIL Tak,
y 2010-2011 pp. Ha BHKOHAHHS pillieHb €BPONEHCHKOrO CyIy
0 CyTi CKapr 3 JIep»aBHOTO Oro/pkery Oyio crutadeHo 29 174
853,54 rpu. Ta 25 021 734,79 rpH. BianoBinHo, y 2012 poui —
39 002 553,75 rpH., a 'y 2013 pori — Bxe 84 980 000 rpw. [2].

CrpaBu npo 3axuct €CIIJI mpaBa BmacHoCTi mpu
koH(ickarii 1 HamioHamizanii MaiiHa OaratouncenbHi. BoHu
CTaHOBIATH Onmu3bko 25,5% Bing ycix posmiHyTHx €CILT
cnpaB. YacTka 3a70BOJICHHSI CKapr JIaHOI Kareropii cyTTeBa i
cTaHoBUTh 75%. Y cuiy ix cneun¢iku Taki cripaBu piJKo 3a-
BEPIIYIOTHCS MUPOBOIO yroyoto — B 1,7% Bumnazkis [3, c. 162].

O3HaueHe BHIIE 03BOJISIE KOHCTATyBAaTH HAsBHICTH MPO-
61eMH 100 HEOOXITHOCTI NMEPEOCMMCIIECHHS 3aKOHOIABYOT
pernamMeHTalii Ta MNPAaKTHKH 3aCTOCYBaHHS Takoi (opMHU
KPUMIHAJIBHO-TIPABOBOTO pearyBaHHs, sIK KOHQICKaIlis de-
pe3 mpusMy pimieHb €BpONEHCHKOro Cyay 3 IpaB JIOAWHH,
ajpKe MPaBOBI MO3MIT, IO B HUX MICTSAThCS, Bi0OPaxarTh
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€BPOIEHCHKI CTAaHIAPTH B Taly3i IpaB JIOAUHM, [0 SIKUX IIpar-
He HaOMu3uTUCS YKpaiHa.

Mertomo crarTi € anaini3 nonoxenb KK Vipainu, 1o perna-
MEHTYIOTh KOH(icKallilo, B KOHTeKcTi pimens €CILL

Cran pocaimkenns npodaemu. [Tpobnemu rapmonizamii
HAI[IOHAJILHOTO ~KPUMIHAJIBHOTO 3aKOHOJABCTBA 3  IMpPaK-
tukotro €CIUI y piznuii yac nocmimpkysamu J[.C. A3zapos,
ILII. Anapymixo, M.I1. baxanos, B.1. Bopucos, H.O. I'yroposa,
0.0. Hymopos, 0O.0. Kpama, B.M. Kyn, O.M. Jlutsak,
3.A. Tpoctiok, A.A. Mysuka, B.O. HaBpoupkuii, B.B. Cra-
e, A.M. Turos, B.I1. Tuxuii, IT1.JI. ®pic, M.I. XaBpoHIOK,
10.b. Xim sk Ta iH.

Buxiiag ocHoBHoro marepiajy. 3rigso i3 4. 1 ct. 3 KK
VKpalHu 3aKOHOJABCTBO MPO KPUMIHAJIBHY BiIIOBiJANBHICTH
cTaHOBUTHh KpuMiHaNBHUI KOIEKC YKpaTHHU, KU TPYHTYEThCS
Ha Koncrutynii Ykpaiuu Ta 3arajbHOBM3HAHUX HPUHIMIAX 1
HOpMax MI>KHApOIHOTO IpaBa.

BignosigHo mo 4. 1 cr. 9 Koncrurynii Ykpainu 4nHHI
MDKHapOJHI I0TOBOPH, 30y Ha 000B’SI3KOBICTh SIKMX HaJlaHO
BepxoBHoto Panoro Vkpainu, € 4acCTHHOO HalllOHAJIBHOTO 3a-
KOHO/IaBCTBA YKpaiHHU.

17 numus 1997 poky Vkpainoro Oyino parudikoBaHO
KoHBeHIIif0 PO 3aXHCT IpaB JIIOOUHUA 1 OCHOBOIOIOXKHHUX
cBoOoz 1950 poky Ta IIporokonu 10 Hei [4]. BianosinHo 10
ct. 1 Iepmoro npotoxony 1o Konsenuii xoxHa ¢izuuna abo
IOpUAMYHA 0co0a Mae MPaBo BUIBHO BOJOIITH CBOIM MaiHOM.
Hixto He Moxe OyTH 1030aBJICHUI CBOET BIACHOCTI 1HAKIIIE
SK B IHTEpecax CyCIIbCTBA 1 Ha yMoBaX, IepeadaueHux 3a-
KOHOM 1 3araJJbHUMH MPUHIIMTIIAMHU MI>XKHApOIHOTO 1pasa. Jlep-
’KaBa MOKE BBOJMTH B JIifO TakKi 3aKOHH, SIKI BOHA BBayKae 3a
HeoOXifHe, W00 3IifCHIOBATH KOHTPOJIb 33 KOPUCTYBAaHHSIM
MaifHOM BIJIOBITHO JI0 3arajibHUX iHTEepeciB abo s 3a6e3-
TIEUCHHS CIUIATH TOJATKIB YK iHIIKX 300piB a00 mTpadis.
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BinnosigHo no cr. 17 3akony Ykpainu «IIpo BUKOHaH-
Hsl pINICHb Ta 3aCTOCYBAaHHS IPAKTHKU €BPOIEHCHKOro Cymy
3 mpaB JIIOAWHW» CYIU 3aCTOCOBYIOTH NPH O3S CIpaB
KonBeHuiro ta npaktuky Cymy sik jokepeno mpasa. Y cT. 1
3raJiaHoOro 3aKOHY JA€ThCS BU3HAUCHHS MOHATTIO «PIICHH»!
1) ocraroune pimenns €CIIJI y cripasi npotu Ykpainu, sKum
BU3HAHO nopyiueHHst KouBenii; 2) ocraroune pimenns €CILT
LI0J0 CIpaBeAIuBOi caTucdakuii y crpasi nporu Ykpainu; 3)
piennss €CIUT momo Ipy»KHBOTO BPETYIIOBAHHS Y CIIPaBi
npotu Ykpainu; 4) pimenns €CIIJI mpo cxBajieHHs yMOB
OZIHOCTOPOHHBOI JieKapalii y cripaBi IpoTu YKpaiHu.

3 aHOTO BU3HAYEHHS MOHSTTS «PILICHHSD BHTIKA€, IO
JUKEPEJIOM KPUMIHAJIBHOTO TpaBa YKpaiHu Moxe OyTH JnIIe
npaktuka €CIIJI, To6To foro pillleHHs BUKJIIOYHO Y CIIpaBax
npotd YkpaiHu. BuHUKae ciryniHe MUTaHHS: YA MOXYTh OyTH
JOKEPEJIOM KPUMIHAIILHOTO MpaBa YKpaiHu pillIeHHS, YXBaJeHI
€CII y cripaBax 11010 iHIIUX JepKaB?

Mu noninsiemMo no3wuiito, siky miarpumye O.B. ByTkesuu:
«...Busnaroun 0060B’s3k0BuM pimennss €CIIJI mportu cebe,
JieprkaBa 3MyllIeHa CIIPUHMATH 1 3aCTOCOBYBATU IIPABOB1 CTaH-
JapTH 1 MPUHIMIK, Ha sKi nocwiaetsest Cyn y 1iil crpasi,
HAaBITh SKILO BOHU OYyJIM BUHECEHI Y TIOTIEPE/IHIX HOTO PIlIEHHSIX
o0 iHmMX Aepxas... Kpim Toro, pimenns €CILI e Baxiu-
BUM JDKEPEJIOM TIyMadeHHs mojokeHb KoHBeHIii, o Moxe
CYTTEBO BIUIMBATHU Ha SKICTh 11 3aCTOCYBaHHS (JOTPUMaHHS) Ha
HalloHaJILHOMY piBHI» [5, ¢. 15].

Iepm ik nepeiitn mo anamizy pimens €CIII, B sxkux
Oyni0 KOHCTaroBaHO TopyuieHHs cT. 1 Ilepmoro mpoToko-
ny KonBeHuii, ciin 3°scyBaTu 3MICT MOHATTS «MaiHO», IO
BXKHMBAETHCS Y 1[Il HOPMI.

Ionstra «maiino» €CIUI nyxe MIMPOKO BKHUBAETHCS Y
1ilf HOpMI 1 BKITIIOYa€: 00 €KTH HEPYXOMOCTI, pyxoMe MaiHO,
MarepiajibHi 1 HemarepiaibHi MpaBa, 30KpeMa akliii, mareH-
TH, BiJIIIKOAYBAaHHS 3TiJTHO 3 pilICHHSAM apOiTpaxy, MpaBo Ha
HIEHCII0, IPaBO 3eMJIEBIIACHUKA Ha OPEH/HY I1JIaTy, EKOHOMIUH1
1paBa, MOB’s3aHi 3 BEICHHSM IiAMPUEMHHUIBKOT TisSIBHOCTI,
paBo 3aiimMarucst NpodeciiHOW isIBHICTIO, TPABOMIpPHI
O4iKYBaHHS II[O/I0 IEBHOTO CTaHy pedell y MaifOyTHEOMY, IIpa-
BO BUMOT, KIII€HTYpa.

VKpaiHChKUN 3aKOHOJABEIb TIIYMAadUTh MOHATTS «MAfHO»
3HayHO By»kue. Tak, BianmosigHo n0 4. 1 cr. 59 KK VYkpainu
MoKapaHHs y BHII KOH(]icKaIlii MaiiHa TMOJIArae y MpUMyco-
BOMY 0€30ILUIaTHOMY BHIJIYYCHHI y BJIACHICTB JIEPIKaBH BChOTO
a00 yacTUHM MaifHa, sKe € BJIACHICTIO 3aCy/KEHOro. 3TiIHO
3 BuMoramu 4. 1 ct. 59 KBK VYkpainu koudickarii mimsrae
MaiiHO, 110 € BJIACHICTIO 3aCy/PKEHOTr0, B TOMY YHCI HOTO
YacTKa y CHUIbHIA BIIACHOCTI, CTaTyTHOMY (OHAI CyO’€KTiB
rOCIHOAAPChKOl  ISUTBHOCTI, TPOIN, I[iHHI Marmepw Ta iHIII
LIHHOCTI, BKJIFOYAOYH Ti, 110 3HAXOJISATHCS HAa paXyHKax 1 BKJa-
Jax 4y 30epiraHHi y iHaHCOBUX YCTaHOBAX, a TAKOXK MaifHO,
nepesane 3acy/DKSHAM y JIOBipUe YIpaBIiHHSL.

Crarrero 96-1 KK Ykpainu nependadeHo, 110 crieriaibHii
KoH(icKalii miIAraloTh HIHHOCTI, 'POILI Ta 1HIIe MalHO.

Ha nmamy mymky, ct. 96-1 Ta ct. 96-2 KK Vkpaiau cynepe-
yartk cT. 59 KK Vkpainu i ct. 49 KBK Vkpainu. V u. 1 ct. 49
KBK VYkpainu npsMo cka3zaHo, IO HOHATTS «MaiHO» BKIIOYA€
TaKOX T'poli, a y cT. ¢T. 96-1 1 96-2 KK Ykpaiuu rpoiii € okpe-
MHM 00’€KTOM, 10 Mijsrae cnemiaibHid koH(ickamii. [le
HEJIOTIYHO.

Kpim Toro, B ct. ct. 96-1 i 96-2 KK Vkpaiuu mopsia 3
TEPMIHAMHU «TPOII» Ta «IHIIE MAaHO» BXHBAETHCS TEPMIiH
«uinHoctiy. KK VkpaiHu He pO3KpUBa€ 3HAUEHHS IOHSTTS
IIHHOCTEN, SKE BXUBAETHCA 1 B iHmMMX cTartax OcobmmBoi
yactuu KK Ykpainu, aine i3 yTOUHeHHSIMH PO MPUPOAY IIUX
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miHHocTen: ¢T. 150-1 (iHmn marepianbHi wiHHOCTI), CT. 159-1
(marepianbHi HiHHOCTI), ¢T. 201 (KynbTypHI IiHHOCTI), cT. 438
(HaLiOHAJBHI I[IHHOCTI).

IiHHOCTI — 11e Te, 10 Ma€ MEeBHY MaTepialibHy ado0 JTyXOB-
Hy BapTicTh [6, c. 1588]. BinmosinHo 1o ct. 190 LIK VYkpaiun
MaifHOM SIK OCOOJMBUM 00’€KTOM BBaXKAaIOTHCS OKpeMa pid,
CYKYIHICTh pedel, a TaKo)K MaliHOBI MpaBa Ta 000B’s3KK. Mu
posningemo nosuuito [.B. Cnacu6o-®areeBoi, sika 3a3Hayae,
0 «IiHHOCTI (BkHBaeThes y LIK Yipainu) € O11bI HIUPOKAM
3a 3HAYCHHSIM Y TIOPIiBHSHHI 3 TEPMIHOM «MaliHO». BBaxkaemo,
IO MiJ HIHHOCTAMHU B CT. cT. 96-1 1 cT. 96-2 KK Vkpainu ciif
PO3YMITH JIHIIE MaTepiaibHi HIHHOCTI.

BpaxoByoun BHIIEBHKIIAICHE, BBAKAEMO, 1110 Y CT. 96-1 1
cT. 96-2 KK Ykpainu TepMiHU «TpOLLi, IIHHOCTI Ta iHIIe Maii-
HO» B KOHTEKCTI KOH(ICKaIliT peuel, CYKyImHOCTi pedeit abo pe-
YOBUX IIPaB Ha MAiHO MOXXJIMBO OXONHUTH €IVMHUM TEPMIHOM
«MaiiHo». BxuBani y cT. 96-1 1 cT. 96-2 KK Vkpainu tepminu
«rpolii, MIHHOCTI Ta iHIIE MaiHO» JOIIJIBHO 3aMIHUTH Ha
TEPMiH «MaliHO».

IoBepratouuch 10 AOCHIiAXKEHHS KOH(]icKalii B KOHTEKCTI
pitens €CILT ciin 3a3HaunTy, 1o craHom Ha 02.02.2015 p.
«...€BpoIeiCchKUM CyIoOM NpoTH YKpainu 0yno yxBaieHo 333
pillieHHS, B SIKMX OyJI0 KOHCTAaTOBAaHO HopyeHHs cT. 1 ITepio-
ro poTokory KoHBeHIIT Mpo 3aXUCT NpaB JFOAWHH i OCHOBOIIO-
JOXXHUX ¢BO0O» [7]. PillIeHHsI CTOCOBHO HEIIPaBOMIPHOTO 3a-
CTOCYBaHHs KOH(ickallii MaiiHa K NOKapaHHS NPOTU YKpaiHu
€CIUI ve yxBamoBamucs.

€CII Bnepuie y pimenHi «CroppoHr i JIboHHPOT mpoTH
IBenii» Bix 23.09.1982 p. 3a3nauus, o ct. 1 [Tepmoro mpo-
tokoiry KoHBeH1ii MicTHTB Tpu okpemi Hopmu. [leprra Hopma,
SIKa Ma€ 3arajJibHUN XapakTep, IPOroJOUIye IPUHIUI MUPHO-
ro BOJIOJIHHS MaiHOM; JIpyra HOpMa CTOCY€ThCS BUIIQJIKIB
mo30aBieHHs] MaifHa 1 MINOPSIKOBYE HOTO MEBHHM YMO-
BaM — BOHA MICTHUTBCS B IpyrOMY PEUCHHI YaCTHHH IEpIIoi;
TpeTss HOpMa BU3HAE, L0 JEep>KaBU MAlOTh IIPAaBO, 30KpEMa,
KOHTPOJTIOBAaTH BUKOPHCTAHHS MaifHa BiAMOBITHO IO 3araib-
HUX IHTEpECIB LUIIXOM 3alpOBaKEHHsS 3aKOHIB, SIKI BOHHU
BBXAIOTh HEOOXIIHUMH ISl 3a0€3IeUeHHs] Takoi METH —
s HOpPMa MICTUThCS B 4YacTUHI Apyrid. [ns 3’sicyBaHHS
HasIBHOCTI MOPYIIEHHS BKa3aHOI JPyroi HOPMHU «11030aBICHHS
maiiHay €CIJI noBuHEH BCTaHOBUTH, YU Oyio 3a0e3neyeHo
CIIPaBEe/UIMBY PIBHOBArYy MiK BUMOTAaMH 3arajibHUX iHTEPECiB
CYCHIJICTBA Ta BUMOT'aMH 3aXHCTy OCHOBHUX IIPaB JIIOJUHU.
3a0e3neyeHHs] TaKkoi PiBHOBAaru € HEBiJ €MHUM IPUHIUIIOM
Bciei Koneniii [8].

Bynp-sike BTpy4aHHs 3 OOKy NpE/ICTaBHMKIB BIajau B 0e3-
HEPEIIKOJHE KOPUCTYBaHHS 0CO00K0 CBOIM MalHOM IOBUHHE
OyTH «3aKOHHHMY. [IpecTaBHUKM OpraHiB Jep)KaBHOI BIIaIU
MaloTh NPAaBO KOHTPONIOBAaTH BUKOPUCTAHHS MaiiHa JIMIIE Ha
mifcTaBi 3aKkoHIB. Take BTpydaHHs [IOBUHHE OyTH 3aKOHHHUM
i He caBinbHUM («DpizeH npotu Pociiickkoi depepartii» Bif
24.03.2005 p. [9], «baknanoB mpotu Pociiickkoi Penepartii»
Big 09.06.2005 p. [10], «KownosanoB mnporu Pociiicbkoi
Ddenepartii» 24.05.2007 p. [11] Ta in.).

V cmpasi «I3maiinoB nporu Pocii» (n. 38 pimeHHs Bifg
16 xoBtHa 2008 p.) €CILI BCcTaHOBHB, L0 «IJIS TOTO, 100
BTPYYaHHsI BBa)XKAJIOCS MPOMOPIIHHIM, BOHO Ma€ BiIIOBiIaTH
TSODKKOCTI MPABONOPYIICHHSI 1 HE CTaHOBUTH «OCOOMCTHH 1
HaaMipHUH Tsrap 1 ocodm» [12].

0.0. Copoxka 3a3Havae, Mo «KoH(}icCKallis BCTAHOBIIOETHCS
3 METOI 3/IMICHEHHS KOHTPOITIO 32 BUKOPUCTAHHSIM MaiiHa, a
HE Ul KapH, sIKa BUPAKa€TbCs Y 1030aBJIEHHI 0COOHM TaKoro
MaitHay, sk e 3akpimieHo y KK Vkpainu (4. 2 cr. 50) [13].
Amnanoriynoi nymku porpumyerbes O.0. dynopos [14, c. 15].
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BBaxxaemo, 1110 Taka MO3UIIis € TUCKYCIHHOI0, BPAXOBYIOUYH I10-
noxxeHHs npenenenty CCIIJI, HaBeeHOro HIKYE.

VY 1aHOMy KOHTEKCTI IIIKaBOIO € crpaBa «Yemd INpoTH
Crnonyuyenoro Kopomiseray Bim 09.02.1995 p., B sikiii 3as1B-
HUK CKap>XMBCs Ha mopymieHHs 4. 1 cT. 7 KonBeHii Ta BBa-
JKaB, 10 PIIICHHS MPO KOH(DICKAIIO € MOKapaHHSM, 10 Mae
3BOPOTHY Jit0 B yaci. 3a oOcTaBHMHaMH CrpaBu 24 ceprHs
1988 poky 3asBHUK OyB BU3HAHUIl BUHHHUM 3a II’SITbMa ITyH-
KTaMU{ 3BHHYBAYeHHS 1 3aCy/KEHHH 0 ABAALSTH JBOX POKIB
TIOPEMHOTO YB’SI3HEHHS 32 JBOMA CTATTSAMU 1 10 ABAALITH
POKIB yB’I3HEHHS 3a TpboMa iHImUMU. KpiM Toro, Cya1s BuiaB
Haka3 mpo KoHQicKalliio MaiiHa Ha cymy 66 914 (mmictaecsaT
LICTh TUCSY JIEB’SITCOT YOTHUPHAMALSATH) (PYHTIB CTEpPJIiHTIB
BinoBiAHO 10 3akoHy «IIpo 3104MHM, MOB’s3aHI 3 HE3aKOH-
HUM 00iroM HapkoTHKiB» 1986 p. V pasi HecruiaTé 3asBHUK
OyB 3000B’s3aHUI BigOYTH JIOIaTKOBO JIBA POKH THOPEMHOTO
yB’si3HeHHS. Hopmu MaTepialibHO-IIpaBOBOTO XapakTepy Lbo-
ro 3akoHy HaOyau unHHOCTI 12 ciunst 1987 poky, T00TO micis
TOTO, SIK 3JI04MH OYyJIO CKOEHO.

C€CIIJI 3a3Hauae, 10 «HE MO)KHA BHMKJIIOYaTH, IO 3a-
KOHOJIABCTBO, SIKE HAIISE CyIH MIMPOKHMH ITOBHOBA)KEH-
HSMH 1070 KOH(icKalii, mepeciijaye TakoX IiJIb MOKapaH-
HS mpasonopyluiHukis. Ilimi npeseHmii 1 BiAUIKOLYBaHHS
MOETHYIOTECSI 3 LUIAMH TOKapaHHS 1 MOXKYTh PO3IIISIAATHCS
SIK CKJIAZIOBI caMoro MOHSATTS nokapanHs. Kpim toro, €CILI
y JaHOMY pILlICHHI HE CTAaBUTH IiJl CyMHIB ITOBHOBa)XCHHS 3
KoH(ICKaIlil, 110 HAJAFOThCS CylaM sK 3HapsAs y OOpoThOi
poTH 00Iry HapKOTHKIBY [15].

IMMono cyti cnpasu, €CIIJI 3a3HauuB, 10 NpU pealbHil
OIIIHIII 0OCTAaHOBKH, HE3aJIC)KHO Bijl KBamidikailii koHpickarrii
SIK 0cOONMBOT MIpH OYEBHIHO, LIO 3asBHUK 3ITKHYBCS B
pe3ynbrari Hakazy Mmpo KOH(]icKaliio 3 OuIbI IUPOKUMH He-
TaTUBHUMHM HACIIJIKAMH, HIXK Ti, SIKI 3a3BUYail TATHE MPABOIIO-
pyueHHs sk Take. Y 3B’s3ky 3 1uMm €CIIJI xoHcTaryBas, 110
MaJjio micue nopyuenus 4. 1 c¢r. 7 Konsenuii [16].

TakuM uuHOM, KOH(]icKallis MaiiHa B  PO3yMiHHI
€CIIJI moxe mnepeciigyBaTd HE JIMIIC IJII NpEBEHIl Ta
BIJIIIKOZYBaHHs, ajie i LiJb NokapaHHs. Pa3om 3 mum Taka
KoH(iCKaIlisl He TIOBUHHA HAKJIAJaTH Ha 0CO0y OUIBII IHUPOKI
HEraTHBHI HACTIAKH, HIK Ti, IKMX 0c00a MOIJIa 3a3HaTH Ha MO-
MEHT BYNHEHHSI IPaBOTIOPYIICHHSI.

VY 3B’A3Ky i3 BUKJIQJICHHM BBAXXAEMO, IO 3aCTOCYBAHHS
cremnianabHOT KOH(picKkamil Ta kKoH]icKalii MaiiHa 1100 FOpH-
JIMYHHAX 0Ci0 He TOBHMHHO MaTH 3BOPOTHOI CHJIM B Yaci, aJke
BOHU MOXKYTb Oyt po3iiineHi ECITI sik mokapaHHsL.

V cnpaBi «®ininc nporu Cnonydenoro KopomiBcTBay
€Bponelicbkuil cy 3 IpaB JTIOAUHU IIE€PEBIPUB BiANOBIIHICTH
JIesIKHX TTOJIOKEeHb aHIIiichKoro 3akoHy «IIpo Toprieiro Hap-
kotukamMm» 1994 p. B yactuHi KoH}ickauii qoxoaiB KoneeHii
PO 3aXHCT MpaB i OCHOBHUX cBOOON JroaunHu 1950 p. dinirc
OyB 3acymkeHuit y 1996 p. 3a mpHYETHICTH 10 BBE3CHHS
BEJIMKOI KIJIBKOCTI KOHOIUISHOI CMOJIM JIO JIEB’SITW POKIB IO-
30aBieHHs Boii. BianosigHo no cr. 2 3akony «IIpo Toprisio
HapkoTHKamMm» 1994 p. Gyino MPOBEACHO EKCIEePTH3Y JOXOIIB
3asBHUKa. Ha cimyxanni B Cyni Koponu, ne posmisaanocs mu-
TaHHs KoH(Qickaii MaiiHa, cynns 3actocyBas cT. 4 (3) 3akoHy
1994 p., sika mae cymy mpaBo BBAKATH BCE MAWHO, IO TIPOTATOM
MOTIEPEHIX HIECTH POKIB OyJI0 B PO3MOPSIKEHHI 0COOH, KOTPY
BHU3HAHO BUHHOIO B 3JIOYMHI, ITOB’S3aHOMY 3 KOHTpPaOaHIOI0
HApKOTHKIB, TPUOYTKOM Bif TOPriBJi HapKOTHKaMu. Buxo-
JITYM 13 1[OTO, OyJI0 BU3HAYCHO, IO JIOXOJH, OTPHMAaHI 3asiB-
HUKOM BiJI TOPTiBJli HAPKOTUKAMH MPOTATOM OCTAHHIX LIECTH
pokiB, craHoBiATh 91 400 (yHTIB cTEepiiHTiB 1 OYJI0 BHIAHO
Haka3 npo KoH}icKallio MaiiHa Ha 110 cyMmy. Y pa3i HecIuiaTu
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3assBHUK MaB BiZIOYTH 1€ JBa POKH yB’SI3HEHHS OJpasy Micls
JIeB’SITU POKIB yB’si3HeHHs. DiIiIC CTBEPXKYBaB, 110 Iepeada-
YeHe MPUITYIIEHHS, 3alPOIIOHOBAHE aHIIIHCHKUM CYIOM CTO-
COBHO MiJJPaxyHKy CyMHU KOH(ickallii, mopyurye Horo mpaso
Ha MPEe3yMIIiI0 HEBUHYBATOCTI 3rifHO 3 11. 2 cT. 6 KoHBeHuii.
€CILJI 3a3HauuB, 10 BHIAHHS KOH(ICKALIHHOTO HAKa3y JIi€ sIK
CBOEPITHUI CTPUMYBAJIIbHUH 3aci0 MUl THX, XTO 30HUpPAETHCS
3aliMaTUCsl HapKOOi3HECOM, a TaKoX Mae I030aBUTH 0COOy
npuOyTKIB, OTPUMAHMUX BiJl HAPKOTOPTiBI, BUIYYUTH TIEB-
HY KUIBKICTh KOILITIB, YHEMOXIIUBIIIOKOYH iX BUKOPHCTAHHS Y
MaiOyTHIX omepauisx 3 TOPriBili HapKoTukamu. HeoOxigHum
CTaHAapTOM JIOBEICHHSI HE3aKOHHOTO IOXODKEHHS MaiHa 3a
3akoHoM 1994 p. € To, 1110 3aCTOCOBYETHCS 111 YaC UBIIBHOTO
MPOBAJDKCHHS, a caMe — 3BaXKyBaHHs IIMOBIPHOCTEH, a He J0-
BEJICHHS CYJIOM HE3aKOHHOTO IMOXOKEHHs MaiiHa 3a IPHHIIH-
TIOM «T1032 PO3YMHHM CYMHIBOM, SIKHii BUKOPHCTOBYETHCS Y
KpUMiHAJIBHOMY CyI[O'{I/IHCTBl (#oro 3acToCyBaHHs NPU3BEIO
6 10 TOpyIICHHs NPe3yMIILii HeBHHyBaTOCTl) VY pesynbrari
posrsiny cripaBu €CIIJT BiIMOBUB 3asBHUKY i 3ayBa)HB, 110
nependayene ct. 4 (3) 3akony 1994 p. npunyieHHs Ipo Te, U0
MaifHO € HaJXO/DKEHHSIM BiJl KOHTpaOaHI! HapKOTHKIB, 3aCTO-
COBYBAJIOCS HE 5K 3aci0 1 BU3HAHHS 3asBHUKA BUHYBAaTUM Y
3J7I04MHI, a SIK TOJIOKEHH, IO 1€ HAIlIOHAJIBHOMY CYIy 3MOTY
BHU3HAUUTH pO3Mip KOH(DicKallii, sska Mae OyTH HAJICKHUM YH-
HOM IIpH3HaYeHa CyJA0BUM HakazoM [17].

Taxum unnom, €CILUT koncrarysas, mo mpoueaypa Bu-
JaHHS KOH(icKamiiHOTO Hakazy Oyna CIpaBeIIMBOIO 1 JI0-
TpUMaHa 3 IOBarolo 0 IpaB 3axXHCTy. BTpyuyaHHsS y MHpHE
BOJIO/IIHHSL CBOIM MaiHOM 3asBHHKA OYyJIO0 MPOMOPIiHHUM
1 He O3HaJajo, 0I0 HOTr0 TOBTOPHO MPUTATHYTO JO
BIJIMOBIANILHOCTI 32 TOM caMMii 3JI04MH Ta HE TOPYIIYBalIo
IIpe3yMIILi0 HeBUHYBATOCTI [17].

Ha nanry 1ymMKy, periaMeHTallisi mporeaypu Kondickarii y
LIUBUIBHOMY CY/IOYMHCTBI, 3aCHOBaHA Ha MPE3yMIIIIT 3JI0YHH-
HOTO TOXOJDKCHHsI MaifHa, CIIPUSTHME MPOTHIi 3MTOYMHHOCTI
B VYkpaiHi Ta He Oyne CyNmepeyuTd BHMOTaM MIiKHApPOIHO-
MpaBoOBHUX JNOKyMeHTiB, npaktuii €CIIJI, He nopyuryBatume
MPUHIUITY TPE3yMIIIlii HEBUHYBATOCTI.

V cnpasi «Tac nporu benbrii» Big 12.05.2009 p. 3asBHUK
CKap)KUBCS Ha HEMIPaBOMIpHE 3aCTOCYBaHHs KOH}icKallii 1010
fioro MmaifHa, T00TO Ha mopymreHHs cT. 1 [lepmroro mporokoiry
Kongentii. Tak, «B cy/i 3 KpUMiHAJIBHUX CIIPaB IIPOTH 3asBHH-
Ka OyJ10 MOPYLIEHO POBAHKEHHS Y 3B’ SI3KY 3 OTPUMAHHSIM BH-
TO/IX 3 0COOJIMBO BPA3IMBOIO CTAaHOBHIIA 0araTboX iIHO3EMHUX
TPOMAJISIH Y 3B’SI3KY 3 1X aJMiHICTPaTHBHOO, HE3aKOHHOIO 200
HECTIMKOIO cmyauie}o HUISXOM 3/1a4i B OPEHJIy HEPYXOMOTO
MaifHa, KiMHAT 200 iHIIMX MPUMILIEHb 3 METOI OTPUMAHHS
HAJNPHOYTKY». Homy OyIio npH3HAYEHE OCTATOYHE TIOKAPAH-
HS y BUIJIII TPHOX POKIB M0O30aBIEHHS BOJI 3 KOH(picKamiero
BKa3aHOTO MaliHa, sIKe HaJIeXaJo 3asBHUKY Ta HOTo JpyXKHHI.
€CI1JI BimxnimB BKazaHy CKapry Ta 3a3HA4MB y PillleHHI TaKe:
«OckaprkeHa koH(icKallisi 0e31epevHO € BTpyYaHHSIM B IPaBO
3asBHMKA Ha IoBary 1o BiacHocTi. Kpim Toro, xoHgickarist
CTOCYETBCS MaiiHa, SIKe CYIH BHU3HAIM TaKHM, IO HE3aKOHHO
BHUKOPHCTOBYBaJjacs, i Oyya 3acTOCOBaHa 3 METOO 3ar00iraHHs
H0T0 BUKOPHCTAHHIO JJIsl BANHEHHS 1HIIINX 3JI0YMHIB Ta CIIPHIH-
HEHHSI KO CYCIIIbCTBY. TakuM YMHOM, HaBiTh TIPH TOMY, LIIO
MpOIIeC MOTAT 030aBJICHHs MaiiHa, KOH(IcKallis BiIHOCHUIACH
JI0 BU3HAYCHHS «KOHTPOJIIO 32 BUKOPUCTAHHIM MaiHa»... By-
Iy4dd Tiepen0OadeHrM 3aKOHOM, Ll BTPYYaHHs Mependadano
3aKOHHY IIiJIb BiJIOBIJHO JI0 CYCIJIBHOTO 1HTEpEeCy, a came:
3ano0iraHHs TOPriBJi JIOABMU Ta EKCIUTyaTalii iHO3EeMIiB,
mo nepeOyBain y ckpyTtHomy craHoBumi. €CIIJI Bka3as,
10 KOH(QiCKallis B JaHOMY KOHTEKCTI € MOKAapaHHSAM Ta IO
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anessIiiHUN CyJl IPU BUHECCHHI PIILICHHS Y CIpaBi BpaxyBaB
TSDKKICTB Ta 0COONIUBY HEOE3IEKy 3J10UuHY, KUl BinoOpakaB
3HEXTYBaHHS MiJICYIHUM JIIOACEKUMH IIHHOCTSIMU, KOPHCHHI
XapakTep HOoro MoBeIiHKH HA TEPMiH, IPOTATOM SIKOTO BUMHS-
JIUCS 3I0YMHH, Ta KpUMiHATTbHE MUHYJIE miacyaHoro. Cy npu-
WHSB PINICHHS MPO KOH(QICKAIIiI0 JIUIIEe KIMHAT 1 TPUMIIICHD,
K1 37aBaiics iHO3eMIIM. [HIle MaiiHo, sike OyJI0 apeIToBaHO
y SIKOCTi PeUOBHUX J0Ka3iB, IOBEPHYTO 3asBHUKY [18].

€CIUI BupimmB, MmO e BTPyYaHHS B NPaBO 3asBHH-
Ka Ha TOBary BJIACHOCTI He OyJO HENpONOpIIHUM I, sSKa
HepeciIilyBanach.

Mu mnoromkyemocs 3 mnosumiero O.0. Copokwu, sika
3a3Ha4a€, M0 «IPU BUPINICHHI MHUTaHHS IMPO KOH]ICKaIi0
MaiiHa, sSIKe BUKOPUCTOBYBAJIOCH JIJIsl OTPUMAHHS 3JI0YHHHOTO
JIOXOJy, HAaIllOHaJBHUM CyJaM BapTO BPAaXOBYBAaTH CTaBIICHHS
BUHHOTO 1O CBO€i MOBEOiHKM, OOCTaBHHHM, 3a SKHUX BUHHSB-
Csl 3JI0YMH, a TaKOXK HMOBIPHICTH TPOJOBKEHHS 3JIIOYMHHOT
IISUTBHOCTI TAKOK0 0CO00I0 Y MallOyTHBOMY, SIKIIIO TaKe MaitHO
He koHpickyBatn» [13]. Take TBEp/KEHHS HE CYNICPEUUTh BH-
Mmoram cT. 96-1 KK Vkpainu, ajpke npusHadatu abo He Ipu-
3HAYaTH CHeliajibHy KOH(]ICKAII0 BiIHECEHO 3aKOHOIABIIEM
JI0 TUCKPETHUX TOBHOBAYKEHB CYIY.

Kpim toro, cuin 3a3Haunty, mo €CILI BBaxae, 110 BTPY-
YaHHS y MPaBO BJIACHOCTI 0COOM HE CYNEepeYHuTh MPUHIUILY
BCPXOBCHCTBA IIpaBa HaBiTh Y BUNAAKy HaOyTTs paBa Ha Maii-
HO, 1110 MiyisArae KoHpickalii Ha 3aKOHHHUX ITiJIcTaBax.

VY 3B’3Ky 3 BUKJIAJIEHUM He MoxkHa morogutuchk 3 O.b.
XiMm’sikoM, SIKU Ha ocHOBI aHamizy npaktuku €CILI mono
[IPaBOMIPHOCTI 3aCTOCYBaHHs CliellianbHOI KoH(icKawil MaiiHa
poOHTH BHCHOBOK, 10 «mpasoBa mo3utiss €CILI moxo 1po-
IO TIOJIATAE y TOMY, 10 KOH(icKalii mijyisrae Jgumie Te MaiHo,
SIKE € BJIACHICTIO BUHHOTO Ta MPUI0aHe HUM 3JI0YMHHUM LIS~
xoM (crpaBa «batnep nporu Crionyueroro KopomiBecteay)». ¥
3B 513Ky 3 BUILEBHUKIAJCHUM MPOIOHYE BHUKIIOYUTH BKa3iBKY
Ha Tak 3BaHy «cIeliajlbHy KOH(icKallio MaifHa» 3 CaHKLiH
KpUMIiHAJIBHO-TTPaBOBUX HOpM [19, ¢. 12].

IikaBoro € mocranoBa €CIIJI y cnpasi «BapBapa mpo-
i Iranii» Big 29.10.2013 p. 3a oOcTaBMHAMH CIIpaBU MPOTU
3asBHHKa OyJO TOpYIIEHO KpUMIiHAJIBHY CIpaBy 3a He3a-
KOHHE OCBO€HHS 3eMeNbHOI JinsgHku. Yepe3 Oararo pokxiB
aneNSAIIHHUA CyJl 3aKpHB MPOBAKCHHS y CHpaBi y 3B’s3KYy
i3 3aKiHYCHHSIM CTPOKY JaBHOCTI, ajic MPUNHSB PIIICHHS PO
koH(ickarito 3emenbHOI AinsHkU. €CIJI 3a3HauuB, 110 «He-
MUCIMMUM € T€, 00 CUCTeMa JOIlycKaja IIOKapaHHsS 0COOH,
BH3HAHOT HEBUHHOIO 332 BUPOKOM CY/y 200 B OyIb-sIKOMY BHITA/I-
Ky HEe BU3HAHOI BUHHOIO 32 BUPOKOM. TakiM YMHOM, 3a00pOHa
MIPU3HAYCHHS TIOKapaHHsI 33 BiJICYTHOCTI BU3HAHHS BHHHU € JI0-
JaTKOBHM HACJIiIKOM IPHHIIMITY 3aKOHHOCTI B KPUMIHATEHOMY
npaei, a Takox ciuigye 3i ct. 7 Konsenuii» [20]. Kpim Toro,
€CIUI 3a3HauuB, 1m0 MOAiOHA CUTyallis MOPYLIYE MPUHIIUI
HEBUHYBATOCTI 0COOH.

BinnosigHo no Bumor ct. 96-1 KK Vkpainu cneuianbHa
KOH(iCKaIlisl MOXKE 3aCTOCOBYBaTHCS 3a pimeHHsIM cyay. Cyn
BHHOCHTH PillicHHs Y (JOpMi BUPOKY 200 yXBaJIH, HAIIPUKIIA Y.
9ct. 100, u. 3 ct. 288, 4. 2 cT. 500, 4. 2 cT. 513 KIIK Vkpainu.

Ha namry nymKy, paBOMOYHICTh Cy[y Ha MiJICTaBi yXBa-
JIM 3aCTOCOBYBATH CICIiajbHy KOH(ICKAIIIO HE Y3TOMIKYEThCS
3 BHIICHABeJeHOKW mpaBoBorw mno3umiero €CIIJI 1 xoua
crnenianbHa KoH(pickauis y KK Ykpainu 3akpiniena sk iHmmi
3axiJ KpUMIHAJIBHO-IIPABOBOTO XapakTepy, 0 He € MOKapaH-
HsM, LI€ HE O3HA4a€ TOro, L0 BOHA y JEAKUX BUIAAKaX 11 3a-
cTocyBaHHs He Moxke Oyt posuinena €CILI sk nmokapaHHs
(Hanpukian, KoH(ICKallisi TPUMIIIEHb, SKI HAaJIeKaTh BHH-
HOMY, y pa3i BU3HAHHS iX 3ac00aMM BUMHEHHS 3JI0YMHY Ta 3
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ypaxyBaHHSIM OOCTaBHH CHpaB 1 0COOM BUHHOTO TaKMMH, IO
MiJUIATaloTh CreuianbHiil KoHgickamii). Y pa3i po3LiHeHHs
cremnianbHol KoHpickanii €CITJI sk nokapaHHs Ta BUHECCHHS
yXBaJik, a HE MOCTAaHOBJICHHS BUPOKY Cyay, Oyae MOpyIIeHO
MPUHIIUTIH TPE3yMITIiT HEeBUHYBATOCTI Ta 3aKOHHOCTI.

BucHoBku.  AHamiz  iHCTUTYTy  KOH(ickamii B
KpUMiHAJIBHOMY TpaBi  YKpaiHM Kpi3b NpU3MYy Hpak-
tukn  €CIIJI  103BONIMB  BU3HAYUTH Bpas3liUBi  CTOPOHU

CydacHOi perIaMeHTalil IbOro IHCTHTYTYy B HaliOHAIBHOMY
KpUMiHaJIBHOMY 3aKOHOJABCTBI. PazoM 3 mum pimennst €CITT
IIOZ0 JIOICPIKaHHS IPUHIMILY BEPXOBEHCTBA MpaBa IIPH
koH(icKallil MaliHa OTPeOYIOTh ACTAIBHIIION0 BUBYCHHS IS
Ha/laHHsI 00rpyHTOBaHUX nporno3uiii 10 KK Ykpainu.

Ha Hame TepeKoHaHHs, 3aCTOCYBaHHS — 3arajbHOI
koH(ickarii MaiiHa cynepeunTs npaktuii €CITJI 3 HacTymHIX
mijictaB: 1) BOHA MOXX€ CTAHOBUTH «OCOOMCTHI 1 HaJMIpHUHN
Trap A1 ocodu»; 2) koHQicKyeTbcs Bce MallHO He3alex-
HO BiJ TOTO, NMOB’Si3aHE BOHO i3 BUMHEHHSM 3JIOYMHY UM Hi;
3) Take BTpy4aHHs B MaltHOBY c(hepy 0coOM MOXKE BU3HABATUCH
HENpONOPLiHHIM IOCTaBIEHIN METi IPeBeHLiT a00 MOKapaHHs
(HeBIANOBIHICTE 3aC00y Ta METH); 4) MOXKE HE JI0/ICPIKYBATH-
sl CIipaBeUIMBUE OajaHC MiX IHTEpecaMu CYCIUIbCTBA 1 0CO-
6u, B sxoi MaiiHo KoH(icKkyeTbes. OTxe, KoH(picKalilo MaiiHa
SIK ToKapaHs ciij BukirounTh 3 KK Yikpainm.
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OB’€EKTUBHI O3HAKH PO35010
3A KPUMIHAJIBHUM ITPABOM PECITYBJIIKU ITOJIBIIA

Map’ana KAPII'IOK,
3100yBay Kaepy KpUMiHAIBHOTO TIpaBa Ta KPUMIHOJIOTIT
JIBBIBCHKOTO JIep)KaBHOTO YHIBEPCUTETY BHYTPILIHIX CIIPaB

SUMMARY
Using the comparison method this article analyses the elements of such criminal offences as «brigandage» which is provided by
law in article 280 of the Criminal Code of the Republic of Poland. The author explains the provisions related to the difference between
brigandage according to the criminal law of Ukraine and brigandage according to the criminal law of the Republic of Poland.
It is found out that in terms of the Criminal Code of the Republic of Poland brigandage is an offence with qualified constituent
elements. The article deals with the object and subject of brigandage, nature of the violence, which is applied to victims at the
moment of committal the offence. The article emphasizes the role of bringing the victim to an unconscious or helpless condition

as characteristics of the objective part of brigandage.

Key words: objective part, brigandage, the Criminal Code of the Republic of Poland

AHOTALIA

VY crarti i3 3aCTOCYBaHHSM IMOPIBHSUIBHOTO METONY aHA3YeThCs CKIIAJ 3JI0YMHY «po30iity, nmependadenuit crarrero 280
Kpuminanszoro koznekcy Pecry6mixu ITonbia. ABTOp 00IpYHTOBYE MONIOXKEHHS IIPO BIIMIHHICTh PO300I0 3a KPUMiHAIBHUM Ipa-
BOM YKpaiHU BiJl p0o300t0 3a KpUMiHaIBHUM 1paBoM Pecrny0stiku [Tombia.

BcranosieHo, 1o po36iii 3a Kpuminansuum xopexkcom PecryOuniku Ilonbina € kBanihikoBaHUM BUAOM KpaaiKKu. Po3kpuro
00’€eKT i mpexMeT po30010, XapaKTep HaCHIIBCTBA, IO 3aCTOCOBYETRCS JIO MOTEPIIIOTO IPU BUMHEHI po300to. BkazaHo Ha 3HaueH-
Hs1 JIOBEJICHHS TIOTEPIIJIOrO JI0 HEMPUTOMHOTO YK O€3MOpaHOTO CTaHy SIK O3HAKK 00’ €KTHBHOI CTOPOHH CKIIay pOo300t0.

Ko1040Bi ci10Ba: 06’ ekTiBHA CTOpOHA, po30ill, Kpuminanbuuii konexc PecyOuiku Ionbiua.

HOCTaHOBKa npodjemu. OxopoHa IpaBa BJIACHOCTI
yCIX CY0’€KTIB CYCHIJIBHUX BiIHOCHH € Ba)KJIUBHM
3aBIaHHS KOXKHOT JIep)KaBH COLIaJIbHO-IEMOKPATHYHOTO CIIPs-
MyBaHHS. BajIuBUM 3ac000M Yy BUKOHAHHI LIbOTO 3aBJIaHHS
JIeprKaBH CIY)KUTh KpUMiHAIbHE 3aKOHOJABCTBO.

VY 1bOMy acrekTi AOCHIHKEHHSI YHHHOTO KPUMIHAJIBHOTO
3aKOHOJ/IaBCTBA MA€ BasKJIUBE 3HAUEHHSI, 0COOIMBO KOJIU HIETh-
Csl TIPO HOTO TMOPiBHSIIbHE TOCIiKeHHs. Take MOpiBHAHHS Jae,
30KpeMa, MOJKJIUBICT 3°sICyBaTH, HACKIIBKY YHHHE YKPaiHCHKE
KpHUMiHaJIbHE 3aKOHOAABCTBO BIANOBIJA€ €BPONEHCHKUM CTaH-
JapraM OXOpOHH TIpaBa BJIACHOCTI. BOHO Tako 103BOJISIE
BUSIBUTH HOTO HENOCKOHANi XapaKTepPHUCTHKH, y3aralbHUTH
[IO3UTUBHUMN 3apyOiKHUI 10CBiJ KPUMiHAIBLHO-IIPABOBOIO pe-
T'YJIIOBaHHS OXOPOHH ITPpaBa BIACHOCTI 1 TBOPUO BUKOPHUCTATH B
3aKOHOJABYiH AiSIBLHOCTI.

HeoOxigHo 3a3HauuTH, IO CHEliadbHUX MOHOrpadiuHux
MOPIBHSUTBHUX JOCHIDKEHBb MPOOIeM KPHMiHAJIbHO-TIPABOBOT
OXOpOHHU TIpaBa BJIACHOCTI B Ykpaini Ta y Pecny0uini [Tonbina
HE [IPOBOJUIIOCS B JKOAHIH 13 Hepxas.

VYV 3B’s3ky i3 BXo/pkeHHAM PecryOmiku Ilosbina g0
€Bporneiicbkoro Coro3y 11 3aKOHOTABCTBO Oyjo IpHUBEICHE
y BIANOBIAHICTH 110 €BpONEHChKUX cTaHaapriB. Ha uuisaxy
Vkpaiau 0 €porneiicbkoro Coro3y el OCBiJl € IIHHUM B
IUTAaHI MOJKJIMBOTO YHOCKOHAQJICHHS YMHHOTO KPHMiHaJIbHOTO
3aKOHOJIaBCTBA.

Kpuminaneauii konexe PecrmyOmiku IMosnbmia (mami — KK
PIT) [1] Tak camo, six i KpuminanbHuii kogexe Ykpainu (aami —
KK Vkpainu), nependauae BiANOBiAanbHICTL 3a po30iif, xoua
MOHSATTS. P0300I0 TPAKTYEThCS JEMIO0 iHaKme, HK B YKpaiHi.
Sk B Ykpaini, Tak i B PecryOmini [Tonbina po30iii € oqHuM 3
HaMOUIBII CyCNiNBHO HEOE3MEUHHX 3I0YHHIB IPOTH BIACHOCTI.
Kpim Toro, muroma Bara po300iB 3aJIUIIAETHCS HA BHCOKOMY
PiBHI B CTPYKTYpi 3JIOY4HHHOCTI.
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Cran jpociuigkeHHss npoosaemu. Y PecnyOumini [Tomnbia
npoOieMamMH KpUMIiHAIBHOI BIJIMOBIAIILHOCTI 3a po30iid 3a-
vimanucs 1. Anppees, K. Byxana, M. Byaun, M. Liecwsk,
K. HamkieBnu, JI. Tapmorki, M. Mosrasa, P. Kpaescki,
M. Kymnik, 3. Mienbhik, C. CtaxoBiak Ta iH. Y pajissHCBbKil Ta
IOCTPaASHCHKIN HayIi KpUMIHAJIBHOTI'O [TpaBa Lii tpo0iemMu Oyinu
npeamerom pociimkenns [.M. bopsenkosa, B.B. Bnaaunmupo-
Ba, M.C. T'arapina, JI.J[. Tayxmana, M.A. Tensdepa, M.B. I'y-
ryuis, JI.M [leminosoi, A.H. Kapnasi, I"JI. Kpirepa, FO.I. JIsamy-
noBa, b.C. Hikioposa, I1.C. Marumescskoro, M.I1. Muxaiino-
Ba, A.O. ITinaesa, /[.H. Pozentepra, I.O. HopHoro, A.X. FOny-
coBa Ta iH. B 1eif jxe 4ac MpakTUYHO HETOCHTIPKCHUMH 3aJIH-
LIAJIKCS TIPOOIEMH PO300I0 38 KpUMIHABHAM IIPaBOM YKpaiHU
i PecriyOuniku [Tonblia y mopiBHsUIBHOMY acIIeKTi.

Iii Ta 3aBnanns. MeTor0 cTaTi € aHaii3 00’ €KTUBHUX
03HaK po30010 3a KpUMiHAJIBHUM TpaBoM PecnyOsiku ITonb-
ma. BiInoBigHO 1O METH IMOCTaBJICHI HACTYIHI 3aBIAHHS:
[IpOaHalli3yBaTy CKJIAJ 3JI0YMHY «po30iil» 32 KpUMiHAJIBHUM
npaBoM PecryOiku [TosbIia.; BA3HAYUTH BIMIHHOCTI PO300I0
3a KpUMIHAJILHUM ITPaBOM YKpaiHu 1 po300t0 32 KpUMIHATIbHUM
npaBoM PecryOniku IMonbima.

Buxmnang OCHOBHHX TOJIOKEHb. N YUHHOMY
KpuminanpHomy kozmekci PecnyOmiku  Ilombmia — Bijamo-
BiJlaJbHICTL 3a po30ili mependaudena iforo cr. 280. 3akoHO-
JlaBya TexHika, 3a goromororo sxoi ornmcannii B KK PIT 1eit
CKJIaJ 3JI0YMHY, J03BOJSiE 3pOOMTH BHCHOBOK, IO pO30il €
kBani(hikoBaHUM BUAOM Kpaaixku. Jucnosuuig § 1 cr. 280
KK PII, mo nepenbayae BiANMoOBigaibHICTh 3a po30iit, cdop-
MyJbOBaHA HACTYIHUM YHHOM: «XTO Kpajae, 3aCTOCOBYIOUH
HaCWJIBCTBO 100 0coOu, abo Morpoxye Oe3mocepeaHiM 3a-
CTOCYBaHHSM HACWJIbCTBA, YH JIOBOAHWTH OCOOY 10 HENpH-
TOMHOTO 4Yd 0€3MOpagHOro CTaHy IMiUISrae MOKapaHHIO...»
[1]. IIpo Te, mo po306iil € kBanihikOBAaHUM BHJOM KpaaikKKU
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3a3HAYAETHCS B IOJILCHKIH HAyKOBI KpHUMiHAJIBHO-TIPABOBIN
miteparypi [2, c. 639; 3, c. 550], a TakoX B Cy/IOBiii IpaKTHLI
[4]. 3Bimacw, sik 3a3Hauae A. I{onb, MOXKHA 3pOOUTH BUCHOBOK,
o po30iil MOBMHEH XapaKTepU3yBaTHCS TUMH XK O3HAKAMHU
CKJIa Iy 3JI0YHHY, IO i KpaJIiKKa, a TAKOXK THITMMU J0aTKOBH-
MU 03HaKaMu, 3akpimieHumu y cr. 280 KK PIT [5, c¢. 104-105].
Takuii MiAXia MOJBCHKOTO 3aKOHOMABIIS JIO3BOJISIE 3POOHMTH
BHUCHOBOK MpO T€, IIO TMOHATTS KPaJKKU B KPUMiIHAILHOMY
npaBi PecnyOmiku [lonbiia € 3HAYHO INUPIIMM, HDK I0-
HATTA KpPaADKKA B KpUMiHaJbHOMY mpaBi Ykpainu. SIkiio
B YKpaiHi KpaJiKKOIO € JIMIIe TAEMHE BHKPAJCHHS 4Yy)KOTO
MaitHa, To B Pecny0uini [Tosbira, Bigmosigao 1o ct. 278 KK
PII, kpaaiKKOK BBaXKAEThCS OyIb-sIKE 3aBOJIOIHHS UYYKOIO
PYXOMOIO Did4i0 3 METOI0 MpHBIACHEHHs. 10 CyTi, MOHST-
TS KPaJKKK 32 KpUMiHAIBHUM 1ipaBoM PecryOmiku [Tosnbina
OmusbKe 10 TMOHATTA PO3KPajaHH, SKe BUKOPHCTOBYETHCH B
Teopii yKpaiHCHKOro KPUMiHAIBHOTO HpaBa.

Ha Bixuminy BiA iHIMX BHIIB KPaJDKKH, NepeabavcHux
KK PII, po306iid, sik i B yKpaiHCbKOMY KpUMiHQJILHOMY IpaBi,
nocsirae Ha ABa 0e3nocepeiHi 00’ €KTH KpUMiHaIbHO-IIPAaBOBOT
oxoponu. l{orpasna, B JOKTpHHI KpEMIHATILHOTO ITPaBa MOHST-
Ts1 «00’€KT 37I0UMHY» HE BKUBA€EThCS. HaTOMICTh PO3PI3HSIOTH
MOHSITTS «IPEIMET OXOPOHM» — IIHHICTb, KA OXOPOHSIETHCS
KPUMIHAJBHUM 3aKOHOM, 1 «IIpeAMET BHKOHABYMH» — BH-
KOHABeIlb 3JI0YHHY [6 c. 18]. lani B crarTi #meThes, BiIac-
He, PO TAKe PO3YMiHHs «00’€KTa» B KPUMiHAILHOMY NpaBi
Pecry6umiku Honbma. Onsax iX 3MiCT ACIIO BiAPI3HACTHCS Bill
3MicTy 00’€KTiB po36010 B KpUMiHaIbHOMY npaBi Ykpainu. Sk
3a3HauyaoTh A. Mapek, B. Csina, . badia, 3a kpuMiHaIbHUM
nipaBoM PecnyOumiku [Tosbiia po36iii mocsirae Ha BIACHICTh 0CO-
01, a TAKOXK Ha HEJIOTOPKAHICTh, BOJTIO, 3/I0POB’s1 1 JKUTTS 0COOU
[2, c. 639; 7, c. 540; 8, c. 555]. Ilpu 1poMy BIIACHICTb € OC-
HOBHHMM 00’€KTOM P030010, @ HEIOTOPKaHICTh, BOJISI, 3I0POB’sI
1 JKUTTA OCOOM — JIOJaTKOBUM O€3MocepesiHiM 00’ EKTOM.
[Iono ocHOBHOTO 0OE3MOCEPEHBOr0 00’ €KTa, TO HOro 3MiCT
30iraeThbcs 3i 3MICTOM OCHOBHOIO 0€3MOCEPEIHBOTO 00’ €KTa
030010, SIKMI BUIUIAIOTH B KPUMIHAJIBHOMY IpaBi YKpaiHH.
Amxe po30iid, sk 3a KpuMiHaNIbHUM IIpaBoM Pecry6miku ITomb-
IIa, TaK i 32 KPEMIHAJBHUM TPaBoM YKpaiHU, 3HAXOIWUTHCS B
po3aini, 1o nependavyae BiAMOBINANBHICTD 33 3JIOYMHH MPO-
TH BiacHocTi. OfHAaK IO CTOCYEThCS JOJATKOBOTO Oesroce-
penHboro 00’ekTa Po300k0, TO WOTO 3MICT 38 KPUMIHATBHUM
nipaBoM PecriyOniku [Tombina Bipi3HAEThCS Bl HOTO 3MiCTY 3a
KpUMiHaJIbHUM IIPaBOM YKpaiHu.

Ockinbku B YKpaiHi po300€M BBaXKarOTh HAMaj 3 METOHO
3aBOJIOJIHHS Yy)XHM MaHHOM, NMO€AHAHMH 13 HACHIBCTBOM,
HEOE3MEYHUM IS JKUTTSA YU 370pPOB’Sl 0coOHM, sIKa 3a3Haja
Hamaxy, abo 3 MOrpo30I0 3aCTOCYBaHHS TAKOTO HACHJIBbCTBA,
TO JIOIATKOBMM 0O€3MoCepeiHiM 00 €KTOM BBa)KalOTh JKUT-
TS ab0 310poB’st ocobu. B weil ke yac moHATTA po3doro 3a
KpUMiHaJIbHUM TpaBoM PecryOmiku [lonbina e aemio mup-
IIMM, OCKUIBKH B HOTO 3MiCT BXOQHUThH HE JIMIIE HACHILCTBO,
IO € HEOE3IeYHNM JUISL XKHUTTS 9H 370pPOB’sl 0co0HM, 4M Horo
1orpo3a, aje i iHIIe HaCHIBCTBO, @ TAKOXK JOBEJCHHS 0COOH
J10 6e3MOPaTHOTO YM HENpUTOMHOTO cTany. Came Tomy 1 Ji0-
JlaTKOBUH Oe3nocepeniHil 00’ekT po300i0 3a KpUMIHAJIBHUM
npaBoM PecriyOuiku [osbia € A€o MMPIIAM 1 BKIIFOUAE B
cebe HeJIOTOPKAHHICTh, BOJIIO, 3/I0POB’sl 1 JKUTTS 0COOH.

IMpenmer pozboro y cr. 280 KK PII, sxa nependauae
BIMOBIJaNIbHICTD 3@ el 3JI0YMH, HEe Ha3BaHHUU. Y Il ke Jac
cucteMHuii anaii3 nojoxeHb KK PIT npo kpanixky, 30Kkpema
ct. 278 KK PII, nae migcraBu BBaXKatu, 110 npeaMer po3boro
Ta NPEJIMET iHIINX BH/IB KPAADKKH, 38 KPHMIHATLHIM NPaBOM
Pecny6miku [TonbIna, € CiIbHUM 1 TAKMM BBa)Ka€ThCs 4yxkKa py-
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xoMa piu. Sk 1 B YkpaiHi, nousaTts peui B Pecriy6uini [Tonbra —
MTOHATTS IMBIJILHO-TIpaBoBe. BiamnosinHo 1o ct. 45 [{uBinbHOTO
koziekcy PecryOmiku [Tonbina [9] piu — 11e MaiiHOBHI MpeMeET.
VY JOKTpHHI Ta MPAKTHUI[l LUBUIBHOTO MpaBa BUAUISIOTH TPU
o3Haku peui [10, c. 108]: a) piu € mMarepiaJbHUM MPEIMETOM;
0) piv € BUAIJICHUM MPEAMETOM; B) Pid MOXE CAMOCTIHHO BH-
CTyNaT y IUBIJIBHOMY 000POTI.

Y po3yMiHHI IOJBCHKOTO IHMBUIBHOTO peYyaMH HE MO-
KyTh OyTH HeMarepiajibHi Onara, Taki sk HEMaiHOBI mpaBa
(aBTOpCBHKi, BHHAXIJHHUIIBKI), JITEpaTypHi, My3W4Hi, HayKOBi
TBOPH, a TaKOXK €Hepris (eNeKTpUYHa, TeruioBa, aromua). Of-
HaK B LEH ke 9ac MOXKYTh OyTH pedaMu, a TAaKOX MPEIMETOM
030010 4K HIITMX BUIB KPaJIiXKKH, HOCIT 1i€1 eHeprii, 3 SKUMHU
BOHA HEPO3/UILHO IIOB’sI3aHa.

M. Kynik 3a3Hauae, 110 NPUKMETHHK «9y’Ka» Ol IMCHHUKA
«piy» O3Hauae, IO L Piu Ma€ BIACHHKA 1 I[UM BJIACHUKOM €
iHIIa 0c00a, a He cy0 eKT 3110uuHy. [3, c. 542-543]. He MOXyTh
OyTH IpeIMETOM SIK POo300r0, Tak 1 IHIIUX BUIIB KPaIiKKQ
peui, ki € HiYMHHUMH, TOOTO He MaroTh BiacHuka. CymoBa
npakTrka PecryOniku [Tonblina BU3HAE, MO YYXKOK ST KOXK-
HOTO 13 CIBBJIACHUKIB OKPEMO € iy, sika iepeOyBae y CrijgbHil
BiacHocTi [11], u1st KOXKHOTO 13 MOAPYHOKS Pid, 110 € 00’ €KTOM
paBa CIUIbHOI CyMiCHOI BIACHOCTI NOAPY» ks [12], aist Kox-
HOTO i3 YYaCHHKIB Ta 3aCHOBHHKIB IOPUIHYHOI OCOOH pid, 110
nepeOyBae y BIACHOCTI OpuIuHOi ocobu [13]. Piu moxe OyTn
IpeiMETOM po30010 Ta iHIIMX BUMAIB KPAIDKKH, SKIIO BOHA
Ma€e MaiHOBY BapTiCTh, sIKa BUPAXKAETHCS y IPOLIOBINA (OpMI.
3aBOJIOJIIHHS PIUYI0, 10 HE Ma€ TakKol BapTOCTi, pO300EM 4Yu
KPaJIi’KKOIO HE BBAXKAETHCSL.

Kpim Toro, BianmosimHo mo KK PIT mpenmerom po30oro
YM {HIIOTO BHJY KPaADKKH € pyxoma pid. Y Oyab-SKOMY BH-
MajgKy He MOXYTh OyTH MPEAMETOM LHUX 3J0YHHIB HEPYXOMi
peui. Kpim Toro, BiamoBizHo no § 9 cr. 115 KK PIT pyxo-
MOK pIYYI0 YM MPEIMETOM € TAKOXK IMOJbCbKI YW 1HO3EMHI
IPOIIOBI 3HAKW Ta iHIII 3aCOOM OIJIATH, a TAKOX JOKYMEHTH,
IO YITOBHOBAXYIOTH 0 OTPUMAaHHSI TPOILEH YU MICTATH B 001
000B’S30K BHILJIATH KaIliTajy, BiJICOTKIB, YaCTUHU MPHOYTKY,
a TaKoX MiATBEPKYIOTh yuyacTh y cminui [1]. ITo cyti, § 9
ct. 115 KK PII po3miuproe nuBiTicTHYHE TOHSITTS PyXOMOT pedi,
BKITIOUAIOUH JI0 TpeAMeTa po3000 Ta IHIIMX BHUIIB KPadiKKU
psAA comiambHHUX Onar, fKi 3a CBOEK CYTTIO, BIJIIOBITHO 0
MOJIOXKEHb IMBITBHOTO TIpaBa, HE € PYXOMHMH pedamH, a
JIMILE TiATBEPUKYIOTh MailHOBE IMpaBo. 30KpeMa JIOKYMEH-
TH, IO YIIOBHOBAXYIOTh IO OTPUMAHHS Tpolei abo MicTITh
000B’S130K BUILIATH KaIliTajy, BiICOTKIB, YaCTHHU TPUOYTKY, a
TaKOX MIiATBEP/PKYIOTh Y4aCTh Y CIILJIII.

VY HOKTpHHI NOJIBCHKOIO KPUMIHAIBHOIO 1IPaBa, Ha BIIMIHY
BiZl YKpaiHCBKOTO, JIIOAMHA Oe33alepeyHo BH3HAETHCS IMPE-
METOM 3JI0YMHY, HAIlpUKJaJ, BOUBCTBA Ta iH. [14, c. 241; 15,
c. 28-30; 7, c. 424]. IIpeameroM 3704MHY BHU3HAETHCS Oyab-
SIKMA MaTepialbHUN IpeaMeT — ocoba abo piv, Ha KWl BUHHA
ocoba ckepoBye cBoe nisiHH [16, . 181; 17, ¢. 64]. Ockinbku
UM, JTOAATKOBUM, 00’ €KTOM pO300I0 € BOJISl, HSAOTOPKAHICTb,
30pPOB’Sl 1 MKHUTTS 0COOM, MOJBCHKI KPUMIHAIICTH, 30KpeMa
A. Ionb, mpeamMeToM po3000 BBAKAOTH MOPS/I 3 UYIKOI PyXO-
MOIO PIUYI0 TAKOX 1 JitonuHy [5, c. 130].

3 00’€KTHBHOT CTOPOHH PO30iii, 32 KPUMiHAJIBHUM TPABOM
PecnyOniku Ilonblia, xapakTepu3yeThCsi KpaliKKOK 13 3a-
CTOCYBAaHHSIM HACUJIBCTBA 11070 0colOu, abo morposu 6e3mo-
CepeHbOro 3aCTOCYBAHHSI HACHIILCTBA, UM JOBEACHHS OCOOU
JI0 HENPUTOMHOTO 49U Oe3mopagHoro crany. Tomy 1 BU3Ha-
YeHHsI 00’ €KTUBHOI CTOPOHM P03000 HEOOXiAHO 3’sCYBaTH,
B Mepiry 4epry, 00’€KTUBHY CTOPOHY KpaaibKku. SIk 3a3Ha-
YarTh IMOJBChKI BYCHI, KpaJiKKa TOJIATA€ y IMPOTUIIPABHO-
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My 3aBOJIOJIHHI 4yxor piydto. [Ipu 1bOMY 3aBOJIOIHHS
Oyzie MaTH MiCIie B TOMY BHIAJKY, KOJIH 4yXa pid BUXOAUTD 3
BOJIOJIIHHSI BJIACHUKA YK OCOOH, sIKa BOJIOJIIE HEO, 1 IEPEXOUTh
B PO3IMOPS/KEHHS 0CO0H, siKa BYMHSIE KpanixkKy. [IporunpaBHe
3aBOJIOJIIHHS XapaKTEPU3YEThCS TAKOXK THUM, IO BUUHSIETHCS
0e3 3rojiu BIIACHMKA YM BOJIOALIBII pedi. SIKIIO 3aBOJIOMIHHS
BUMHSETHCS 32 3TOJO0I0 BIIACHHUKA UM BOJIOALIBI pedi, IPOTH-
MIPaBHUM BOHO HE BBXKAETHCS 1 HE YTBOPIOE CKIIATY KPaIiKKU
[18, c. 405]. Taky x mo3wuiiito 3aiimae it cynosa npaktuka [19].

Kpim 1poro, po30iii XapakTepu3yeThCsl 3aCTOCYBaHHSIM
HACHJIBCTBA IIOJI0 0COOH, ab0 TOrpo3n 6e3nocepeTHBOro 3a-
CTOCYBaHHsS HACHJIBbCTBA, YW IOBEICHHS OCOOHM 1O HENpH-
TOMHOTO 4d O€3MOpPaJHOrO CTaHy. 3aCTOCYBaHHS HACHUIILCTBA
1070 ocobu nojArae y ¢pizuuHoMy 1 6e310cepeHbOMY BILUIUBI
Ha TUI0 0COOH, CIPSIMOBAHOMY Ha MPHUIUHEHHs a00 YHEMOX-
JUBIICHHS ornopy. Ha BigmiHy Bij po30oto, mo nependaueHui
B YKpalHCHKOMY KPHUMIHAIBHOMY KOJEKCi, HACHIILCTBO MpPHU
po360i 3a KK PIT He moBuHHO OyTH jHIie HEOC3MEUHUM IS
XKUTTS T2 310poB’st. Cynu PecriyOuiku [Tosblia HeogHOpa3oBo y
CBOIX BHPOKAxX 3a3Ha4ajH, [0 3aCTOCYBaHHS HABITh HEBEIUKOT
(bi3UYHOT CHITH, CIIPSIMOBAHOI HA MOPYIIEHHS HEIOTOPKAHOCTI
ocobu, Oyze 03HaKow0 po30010, SKIIO BE/IE A0 NPUITMHEHHS YU
YHEMOKIIUBIICHHS onopy notepninoro [20]. ¥V uelt xxe yac cy-
JIOBa MPaKTHKa BBAKA€ KPaIiKKOIO, a HE PO300€M, BUTIAIKH,
KOJI BUHHA 0C00a BUPUBAE Yy MOTEPILIOTO pid 3 PyK 3 METOHO 11
3aBOJIOJIIHHS, OCKIIBKM B TAKOMY BHIAJIKy HE 3aCTOCOBYETHCS
HACHJIBCTBO II0/I0 roTepiiioro [21].

V 1eii xe yac, CInij 3a3HaYKTH, 1[0 KPUMIHAJIBHOMY TpaBy
Pecry6niku [Tonbia BiJOMO TMOHSATTS HACHIIBCTBA, IO € He-
Oe3mevyHuM JUIs KUTTS Ta 310poB’st (gwatt). 3 yxBanu Bep-
xoBHOro Cyny Pecny0miku Ilonblna BUIUIMBA€E, 110 HACHIIb-
CTBO, SIKE € HEOE3MEUHUM JUISl JKUTTS Ta 30POB’s, € KOHCTH-
TYTHBHOIO O3HAKOIO PO300I0 B TOMY BHUIIAJKY, KOJIU 3arajbHa
BapTICTh MpeaMeTa po30or He nepeBuirye cymy 250 moibehb-
KHX 3JI0THX. Y I[bOMY BHIQJKy KpajiXkKKa i3 3aCTOCYBaHHSIM
HACUJIBCTBA, IO HE € HEOS3MEUHUM ISl XKUTTS Ta 310POB’s, a
TaKOX i 0e3 HaCHJIbCTBA B3araji, MiANnaaae i 03HAKK MpaBo-
nopyueHHs, nepenbadeHoro ctr. 119 Koaekcy npasonopyuieHb
[22] (ananor Konekcy Ykpainu mpo aaMiHICTpaTHBHI MPaBo-
nopyuieHHs) [23]. YV Bumaaky K, KOJM BapTiCTh INpeaMeTa
po3boro nepeBuiLye cymy po3Mipom 250 MOJIBCHKHUX 3JI0THX,
JUTSL HassBHOCTI 00’ €KTHBHOI CTOPOHH PO300I0 HEMae 3HaueH-
HSl, 3 SIKOKO CHUJIOK 3aCTOCOBYEThCS (DI3MYHE HACHUIIBCTBO JI0
[OTEPIIJIOTO.

Iorposza, sik o3HaKa 00’€KTHBHOI CTOPOHH pPO300I0, 3a
KpuMiHajdbHUM mpaBoM PecnyOniku [lonbima momsirae y
JIOBEJICHHI 10 BiZlOMa MOTEPIIJIOro PO HEBIIKIIAIHE 3aCTOCY-
BaHHSI HACHJIBCTBA JI0 HHOTO abo JI0 IHIIMX 0Ci0 y BHIAJKY,
SKIIO BiH HE BUKOHA€ MPOTHIIPABHY BUMOTY 1 HE NepenacTb
BHHHIHM 0c001 mpeamer 3mounnHy [3, c. 367, c. 551]. @opma
IIOTPO3U HE Ma€ 3HA4YCHHs: BOHA MOXKe OyTH BHpakeHa Bep-
0albHO, KEeCTaMH, BHpA30M OOJIMYYs, MOBEIIHKOK BHHHOI
ocobu Tomo. Benuke 3HaYeHHS Mae Te, MO MOrpo3a MOBHH-
Ha OyTH 3po3yMminoro moreprinomy. Ha mincTaBi 00’ €KTHBHUX
Ta cy0’€KTUBHMX JIJAaHUX MOTEPIINN MOBHHEH CIIpUAMATH il
BUHHOTO SIK IMOTPO3y 3aCTOCYBAHHS HACHIbCTBA IIOMO HBO-
ro 4yu iHmmMx oci6. [{um po30iif 3a KpUMIHAIBHUM MPAaBOM
PecnyOniku Tlonbina Bigpi3HAETHCS BiJl aHAJIOTIYHOIO 3JI10-
YHHY 332 KPUMIHAJIbHUM TPaBOM YKpaiHH, OCKIIBKU MOTrpo3a
HacuibcTBa pH po36oi 3a KK Yipainn 000B’13k0BO MOBUHHA
OyTH CIIpSIMOBaHa Ha MOTEPIILIOTO 1 HE MOXKE OyTH CIIPSIMOBaHa
Ha iHmwMX oci6. CopsiMyBaHHS [IOIPO3U HACUIILCTBA HA 1HIIUX
0ci0 xapakTepHa JJIsl BAMaranHs 1o nependadene cr. 189 KK
Vkpainu.
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JloBesieHHsT 0coOM 710 HENPUTOMHOTO 4YH Oe3nopaj-
HOTO CTaHy, K O3HaKa O0’€KTUBHOI CTOPOHM pO300I0 3a
KpuMiHaabHUM TipaBoM PecryOniku Ilonbina, BigOyBaeThes
0e3 3acToCyBaHHSI HACWIILCTBA. [loysrae BOHO y 1030aBieHHI
MOTEPIILIOr0 CBIIOMOCTI YH TOMY, 1110 poOUTH Horo Ge3mnopa-
HuM. [To30aBiIeHHS CBIZIOMOCTI MOXKE MOJISITATH Y BBEJCHHI O¢3
BiJlOMa IOTEPIIIOro B HOro OpraHi3aM CHOMIMHHMX YW 1HIIMX
3aco0iB. JloBeneHHs 10 Oe310paHOrO CTaHy MOXE HOJIAraTH,
HAIPHKIIAJ, B TOMY, 1[0 BHHHHH 3a0HUpae y HEOBHOCIPABHOTO
MOTEPIIIIOrO iIHBAIITHUN BI30K, BHACIIIOK 4OTO 0C00a HE MOXKE
grHATH onopy. KpiMm Toro, cynoBa mpakTHKa 3aiiMae MO3UIIIO,
0 JOBENeHHS 10 0e3MOopajHOro CTaHy BHHUKAE TAKOXK TOJI,
KOJIM BEJIMKA KIJbKICTh HANaJHUKIB YK JUCHPOIIOPIIS B MOX-
JMBOMY 3aCTOCYBaHHI CuId 3 OOKYy BUHHOIO YM BHHHHX OCi0
YHEMOXIJIMBIIIOE TOTEPIIION0 YWHUTH BIAMOBIIHY O00OpOHY
[24]. Taka no3unis BepxoBHoro Cymy Pecny0miku Ilonbria
BUKJIUKa€ KPpUTUKY HaykoBLiB. Tak, M. Kynik 3a3Hauae, 1mo B
TaKOMY BHIIAJIKY ITPO JOBEACHHS IO O€31I0PaJHOTO CTaHy MOX-
Ha TOBOPHTH JIMIIIE TOJIi, KOJIM BUHHA YU BUHHI 0COOM HE JIiI0Th
13 3aCTOCYBaHHSIM CHJIM L1010 roTepriioro [3, c. 551].

BucnoBku. O1xe, miICyMOBYIOYH BUKIIAJICHE, MOYKHA TIPH-
HTH 10 BUCHOBKY, L0 MOHATTS p0300I0 32 KPUMIHAIBHUM IIpa-
BoM PecnyOniku Ilonbina BiApi3HAETHCS BiA MOHATTS pO300I0
3a KpUMIHAJIBHUM MpaBoM Ykpainu. Po30iii 3a KpuMiHATBHAM
npaBoM PecnyOuniku Ilonbina € ocoOmuBUM KBai(iKoBaHUM
BUJIOM KPaJI’KKHU, MOHSTTS SKOI BiJIIOBIIa€ OHSITTIO «PO3Kpa-
JaHHS» 91 «BUKPAICHHS», IO BKHUBAETHCS Y KPUMIHATEHOMY
npaBi  Ykpainu. Po30oeMm, 3a KpUMIHAJIBHUM IIPaBOM
Pecryoniku Ilonbina, € BUKpageHHs MaifHa i3 3aCTOCYBaHHSIM
OyIb-SKOT0 HACHJIBCTBA, MOTPO3U 3aCTOCYBAHHS HACHIIBCTBA
YH JIOBE/ICHHS 0COOM JI0 HEMPUTOMHOTO UM 0€3M0paTHOrO CTa-
Hy. IToHATTS po300I0 3a MOJNBCHKUM KPUMIHAJIBHUM IIPABOM
€ 3HAYHO INUPIIUM, HDK TIOHATTS pPO300I0 3a YKpaiHCEKUM
KpUMiHAJIBHUM NpaBoM. BOHO BKJItOYae B ceOe TaKoXK JisTHHS,
SIKi OXOIUTIOIOTh MOHSTTSI HACHJIBHUIILKOTO TPa0eXKy Ta, 4acT-
KOBO, BUMaraHss B YKpaiHi.
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MPOBJEMHU NEHAJIIBALII 3JIOYUHIB MTPOTU JOBKILJLIA B YKPATHI

HOuist TYPJIOBA,
KaHAWUJAT FOPUJINYHIX HayK,

TOJIOBHHI HAayKOBHH cIiBpoOITHUK HarmioHanpHOT akageMii mpokyparypu YKpaiHu,
JIOKTOPAHT BLIILTY MPOOIeM KPUMIHAILHOTO MPaBa, KPUMIHOJIOTIT Ta CY/I0yCTPOIO
IncturyTy nepskaBu i npasa imeHi B.M. Kopernpskoro
HarionaneHOi akajemil HayKk YKpaiHu

SUMMARY

This article handles a research of penalization of infringements upon environment of Ukraine that has its own specific meaning
for both legislature and law enforcement. The author’s analysis of problems of the ecological infringements penalization has
disclosed the imbalance between sanctions of several articles in Chapter VIII «Criminal Offenses Against Environment» of Special
Part of Criminal Code of Ukraine and the principles of construction of sanctions developed by criminal law scientists. The author
comes to a conclusion that such sanctions ought to be optimized by adopting new laws to secure the effectiveness of penalization
of ecological crimes and bring the punishment closer to the ideal of justice.

Key words: penalization, punishment, ecological crimes, sanctions, construction.

AHOTALIA
V cTarTi ZOCTIKEHO IHCTHTYT eHATI3alii ITocATaHb Ha HABKOJIHIIIHE IIPUPOIHE CEPEIOBHIIE B YKpPaiHi, 10 Ma€ CaMOCTiiHe
3HAUEHHSI SIK JUISl 3aKOHOTBOPYOI, TaK 1 JJIsl MPaBO3aCTOCOBYOT AisIbHOCTI. [IpoBeeHNIT aBTOPOM CHCTEMHHUH aHaii3 mpooiem
HeHaTi3alil T0CATaHb EKOJIOTIYHOTO XapaKTepy J03BOJIMB BHSIBUTH Ta OOIPYHTYBAaTH HASBHICTH HEY3TOKEHOCTI CaHKIIN OKpe-
Mux HOopM po3ainy VIII OcobnuBoi yactuan KpuMiHanbHOTO KOJeKCy YKpaiHH «3I0YMHHU MPOTH JAOBKIJUIN» 13 PO3POOICHUME
KPHUMIHAJIbHO-TIPABOBOIO HAYKOIO NPABWJIAMKM KOHCTPYIOBAaHHS CaHKLIH. 3poOJeHO BHCHOBOK II0J0 HEOOXiAHOCTI onTuMmizawii
3a3HaYEeHUX CAHKIIH MUISIXOM iX 3aKOHOAABYOTO KOPUTYBAHHS, 1[0 MA€E CIPHSATH iIBUIICHHIO e()eKTUBHOCTI IeHai3aii, HaOu-

3MBIIH 3aCTOCYBaHHS MOKAPAHHS 3a IMOCSATAHHsI EKOJIOTIYHOTO XapaKTepy /10 YSBHOTO iJieally CIPaBEeTMBOCTI.
KurouoBi ciioBa: neHasizanisi, nokapaHHs, 3JI04MHHU MPOTH JOBKULIA, CAHKIIT, KOHCTPYKIiS.

HOCTaHOBKa npodsemMu. 3MIiCTOBHa  CTOpPOHA
KPUMiHAJIbHO-IIPABOBOI IMOJITUKU MICTUTBL Yy CO0i
KpUMIHAMI3aI[i0 Ta JICKpUMiHAI3alio, T[eHaTi3aliio |
JICTICHAJTI3AIliI0 CYCHUIBHO HEOE3NEeYHHUX TOCSTaHb, Y TOMY
YHUCIi ¥ Ha HaBKOJIMIIHE MpUpoaHE cepenoBuine. OpHiew 3
OCHOBHHUX YMOB e()eKTMBHOCTI Takoi MOJITHKH € 3abesre-
YEeHHS IPaBUJILHOTO CITiBBIJHOIICHHS 3a3HAUYCHHUX €JIEMEHTIB
Ha OCHOBI BpaxyBaHHS pEaJbHUX COMIaIbHUX TEHJICHIIIH.
VBara 10 meHamizamii MocsraHb E€KOJIOTIYHOTO XapakTepy
3yMOBJICHa HEOOXIJHICTIO BHBUYCHHS €()EKTUBHOCTI 3aXOJiB
KPUMIHAJIBHOIO IOKapaHHs SIK 3aco0y 3axHUCTy Bii IisHb,
10 BUKJIMKAIOTH MOTIPIIEHHS SIKOCTI IPUPOJHOTO CepeiOBH-
IIa, Ta MOIIYKOM LUISAXiB YJOCKOHAJIEHHS IUX 3axoxiB. Tomy
BUJIA€THCS JYKE BOKINBUM TXHE BUBUCHHSI.

Ha Bigminy Bim mpoOiiem KpuMiHami3aiii Ta JAeKpuMiHa-
Ji3anii, SIKUM Yy FOpPUAMYHIN JITepaTypl NPHIUISEThCS 3HAY-
Ha yBara, NeHali3alis 1 JeneHali3alis 3aJIUIIalTbCs HENo-
CTaTHBO JIOCTI/DKeHUMH. Pi3HI MpaBOBI Ta MONITHYHI aCHEKTH
neHanizanii po3nsinanucs B HaykoBux npansix T.A. Byuryegoi,
M. Tanbniepina, I1.C. darens, A.IT. Ko3nosa, A.l. KopoGeena,
B.H. Kympssuesa, H.®. Kysnemosoi, H.A. Jlonamenxo,
A.A. My3uku Ta Jieskux iHIMxX aBropis. [TuraHHs neHamizamii
MOCSITaHb HA HABKOJIUIITHE MIPUPOJIHE CEPEAOBHUIIE Y BITUH3HIHIN
JITepaTypi BUBYAIUCH ()parMeHTAPHO.

MeTor cTarTi € JOCHI/DKCHHS IHCTHTYTY TeHami3amil
MOCSITaHb HA HABKOJMIIHE TPUPOIHE CEPEIOBHUINE, SIKHI
Mae caMOCTiiffHe 3Ha4eHHS SK IS 3aKOHOTBOPYOi, TaK 1
MPaBO3aCTOCOBYOT JisTIBHOCTI.

Buxkuiax ocHoBHOro Martepiasy. BaxmBicTb 1OCTiPKeHHS
npoOiieM TeHami3alii MmocsraHb Ha JOBKULIS Ui YKpaiHH,
KpiM 3a3Ha4YEHOTO BHILE, 3yMOBJIEHAa pe(OpMyBaHHSIM CH-
CTeMH TpPOTHAIl 3JIOY4MHHOCTI BIANOBITHO JIO TPUHIMIIB
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IPaBOBOI JIEprKaBU, 110 3A1HCHIOETHCS 3a JOIIOMOIOI0 peati3aLii
KPUMIHAJIBHUX [TOKapaHb.

3a3HayeHE € CIPaBEIMBUM 1 CTOCOBHO EKOJIOTTYHOT
3JI04MHHOCTI, JISUTBHICHUMH TPOSIBAMHM SKOi € 3alONisHHS
IIKOM HAaBKOJIMIIHBOMY TTPUPOTHOMY CEPEIOBHIILY, IO 3HAXO-
JUTh CBOE BUPAKECHHS y MOTIPLICHHI )KUTTE3AATHOCTI, SIKOCTI,
LUIICHOCTI, B3a€MO3B’SI3KIB Ta 1HIINX 00’ €KTUBHUX HMapaMeTpiB
HaBKOJMIITHBOTO CEPENOBHUINA Ta HOr0 OKPEMHX EKOCHCTEM
(TBapuHHIN Ta POCIMHHHUN CBIT, aTMOC(epHe MOBITPs, 3eMii,
BOJM, Hajpa 1 T.iH.). 3a cBoiMM Haciigkamu (Oe3nocepenHiMu
Ta BIIIaJICHUMH) €KOJIOTIUHA 3JIOYHHHICTh € HAHOUIhII HeOe3-
MEYHUM BUJIOM 3JI0YMHHOCTI, AK€ CyKyIHa IIKOAA 3JI0YMHIB
JIaHOI KaTeropii CTBOPIOE pealibHy 3arpo3y Ol0JIOriYHUM OCHO-
BaM iCHYBaHHS JIFOACTBA.

Bapro 3ayBakutn, mo ¢opmanbHa OILHKa CyCIUIBHOT
HeOe3MeKU 3JIO0YMHIB MPOTH HABKOIUIIHBOIO IPHPOJHO-
IO CEpeoBHINA BiMOOPaXKaeTbCsl B CAHKINSIX BiIMOBIIHUX
KpUMiHaJIbHO-TIpaBoBUX HOPM (po3ain VIII OcobnnBoi vacTuHn
KpuMiHambHOTO KOJEKCY) 3a JOIIOMOTOI0 TAKUX 3aC001B, SIK BUAN
1 po3Mip TOKapaHHs, TOOTO y KUIBbKICHIN CTOPOHI KpuMiHATi3aIiT
TaKUX MOCSTaHb, X TEHATI3aLIii.

Y HaykoBiil diTepaTypi i IeHadi3alier0 Po3yMilOTh IPo-
[IEC BHM3HAYCHHS XapaKTepy KapaHOCTI CYyCHiIBHO Hebe3mned-
HUX JifHb, a TaKOX IX MPAaKTHYHY KapaHicTb, TOOTO Mporec
IPU3HAYEHHS KPUMIHAJIBHOIO IOKApaHHs y CyHOBiM IpaKTHI
[1, c. 137]. ToniOuum € BusHa4yeHHsl, chopmynsoBane [1.C. [la-
reneM 1 T.A. BymryeBoro, siki i neHami3amiero po3yMitoTh BCTa-
HOBJICHHS B 3aKOHI Ta pealizallilo Ha IPaKTULll BUAIB 1 po3MipiB
TIOKapaHb, 10 3aCTOCOBYIOTHCS 3a 3IIOYHHH [2, . 49].

OTxe, meHamizaiis Moxke OyTH sIK 3aKOHOJABYOHO (BH3HA-
YEHHsI KPUMIHAJILHOIO HOPMOIO BUIY Ta MEK KapaHOCTI), TaK 1
IPaBO3aCTOCOBYOIO (PH3HAYCHHS MOKAPAHHS Ha TIPAKTHIII).
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CTOCOBHO MEpILIOro BUY MEHai3allii BapTo 3ayBaKUTH, 110
po6ieMa BCTaHOBJICHHS! BUJIIB 1 pO3MipiB ITOKapaHb, TOOTO (Gop-
MYBaHHSI CaHKIIiH, a came: sIK BOHH OyIyIOThCSI, YH iCHyIOTB SKICh
TpaBHIa, KPUTEPIi iX CTBOPEHHS, AKUMU € ME)Ki CAHKLIIH, SKIM
Mae OyTH CIiBBiTHONICHHS BHIIB 1 PO3MIpIB MOKAPaHHS B HUX —
3aJIMIIAIOTECSL B TEOpii KPUMIHAJIBHOTO TpaBa, 3a BUCIIOBIIO-
BaHHsM A.I1. Ko3iioBa, «011010 TIIsSIMOI0». ABTOp 3ayBaXKye, 110
npo6iema noOyJ0BH CaHKIiH Moxe OyTH BUPIILIEHA TIIBKYU TO],
KOJIM HayKa 3BHKHE OAQUUTH B HUX CHCTEMY B32a€EMOIIOB’SI3aHHX
SIBUII. BuIbIlle TPUIISITH POKIB HayKa KPUMIHAJIBHOTO TIpaBa
KOPHCTYETBCSI TEPMIHOM «CHCTEMa CaHKIIIH», ajie 1 TyT Maibke
HeMae pyxy BIIEpel: HeMa€e >KOTHOTO JOCHIKEHHS, B SIKOMY
npoOJieMa po3mIsly CUCTEMH CaHKIIii Oyia xoda O mocrasieHa,
He KaXy4H Bxke Ipo ii pimenHs. 1o cyTi, Teopis kKpUMiHAJIBHOTO
npaBa, BUXOMIYM Ha MpoOiIeMy MOOYIOBH CAaHKIiH, CTBOPEHHS
HOTr0 MEXaHi3My, CTUKAEThCS 3 JIBOMA «OUTUMH TUISIMAMEY: 3 CH-
CTEMOIO CaHKILiH Ta 3 ii mobynosoo. I He BunaakoBo OcobnrBa
YacTHHa KPUMIHAJIBHOTO NMpaBa HE BHMBYAE CAHKINM B3araii, B
KpalioMy BUIAJKY B IMiJIPyYHHKaX 1 MOHOTpadisix MaeTbCsi KO-
POTKE MOBTOPEHHS 3aKOHOJABYO BH3HAYCHHX CAHKIIH. Ale Xk
1IC HEBUITPABJIAHO TOMY, 1110 HACKLIBKHU crieln(iuHa AUCTIO3HIIIS
HOPMH, HACTUILKH MOBHHHA OyTH 1 crienndivHa (B IPUHHATHUX
Mexax) caHklis. HeBupilleHiCTh uX NpoOieM 03HAYaeThes 1
Ha 3aKOHOJIaBYii, i Ha MPABO3aCcTOCOBYI MpakThkax [3, ¢. 3].

Posmisinaroun mpoGnemy mnoOymoBH CaHKINNH, BapTo 3a-
YBa)KUTH, 1110 y CIIOBHUKOBIH JIiTepaTypi TEpMiH «CaHKLID» (Bl
JIaT. sanctio — HEMOpyIIIHA MOCTAHOBA) Ma€e JICKiIbKa BapiaHTIB
3MICTOBHOTO HAIIOBHEHHSI: CKJIa[0Ba YaCTHHA HOPMH IIPaBa, SKa
Ha BUIIAJIOK HEBUKOHAHHS HOPMH BU3HAYA€E 3aX0IH JCPKABHOTO
BIUTHBY, TOJIOBHAM YHHOM Y ()OpMi IPHUMYCY; TTIOKAPAHHST; TO3BLT
YIOBHOBaXXEHOI 0co0M (TPOKypopa, CIiUoro Cy/ji) Ha MpoBe-
JICHHS [Iepe0aueHUX 3aKOHOM CIILIYUX Ta OHEePATUBHO-PO3LIY-
KOBUX Jiili [4, c. 625].

[{ono KpI/IMiHaJ'IbHO -TPABOBHX CaHKIIiH, TO CJIiJ] 3a3HAYHTH,
mo B HayKOBlI/I JTepaTypi BHALISIOTh CAaHKIii KpUMiHaIbHO-
npaBoBoi HopMH 1 cankiii crarti OcobmuBoi uwactuan KK.
CTpyKTypHOIO YacCTHHOIO CaHKIii KpHUMiHAJIBHO-TIPABOBOT
HOpMHU € jumie caHkuist crarri Oco6nusoi yactunu KK, mo
00rpyHTOBYETBCS ocoOiuBoOCTsIMU cTpykTypr KK, a Takox
Horo posnoainy Ha 3aranbHy ¥ OcoONHMBY 4YacTHHH, IMPUIIH-
cH sIKUX INepeOyBaroTh Mix COOOI0 B OpraHiuHii enHocti [5].
OTxe, HASTHCS TPO MOHSATTS CAHKIII Y By3bKOMY 1 IIHPOKOMY
PO3YMiHHI BiJITIOBIIHO. Y HAIIIi# CTATTI TPEAMETOM JIOCIIDKESHHS
€ KpUMiHaJIbHO-IIPABOBa CAHKIIiS Y BY3bKOMY PO3yMiHHi, TOOTO
sk yactuHa cTarti (Hopmu) posainy VIII OcobnuBoi yacTHHU
KpuminanbHOro Kofekcy Ykpainu. Came Taka CaHKIIis 32 CBOIM
3MICTOM 1 CyBOPICTIO BiJoOpaka€e XapakTep i CTyIiHb CyCIUIbHOI
HeOe3MeKH BiJIIMOBIIHOTO 37I0YMHY POTH AOBKIIIIS.

YV KpUMiHAJILHO-TIPABOBIH JliTepaTypi HABOAWTHCS 3HAYHA
KUIBKICTh PI3HOMAHITHUX Kiacudikaliii caHKIii 3a pi3HUMHU
KPUTEpPisMU. Y3arajpHIOIOYH, 3a3HAYMMO, IO 3aeKHO BiJ
HasiBHOCTI YW BiJICyTHOCTI JIOAATKOBUX TOKApaHb CAaHKIIT
HOJUIAIOThCSA HA NPOCTI Ta KyMYIISITUBHI; 3a KUIBKICTIO OC-
HOBHUX BHIIB TOKapaHb — Ha ONMHWYHI Ta ajJbTepPHATHBHI,
32 MOMJIMBICTIO OOpaHHs Cy[OM TNOKapaHHS — Ha aOCOJIOTHO
BU3HAYEHI Ta BiJIHOCHO BH3HAYCHI.

VY BITUM3HSHI# JIiTepaTypi 3a3Ha4a€ThCS, 10 KprMiHambHUIT
KOZIeKC YKpaiHM MICTUTh JIMIIE BiTHOCHO BH3HAuYCHI Ta
aJIbTepPHATUBHI CaHKLii. BiTHOCHO BH3HAYEHOIO € CaHKIIis, 110
nependadae MOXIIMBICTH 3aCTOCYBaHHS JIMIIE OIHOTO BHIY
OCHOBHOTO TOKAapaHHS Ta BH3HA4Ya€ HOro HIDKHIO 1 BEPXHIO
Mexi. PO3pI3HAIOTH Z1Ba BUIY BITHOCHO BH3HAYECHMX CAHKILIH:
1) sxi mepen0avaroTe 1 HWOKHIO, 1 BHUIIY MEXI MOKapaHHS;
2) AKi BU3HAYAIOTh JIUILE BEPXHIO MEXY, HIDKHS MEKa IIOKapaH-
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HSI BCTAaHOBJIIOETBCS 3TITHO 3 BIMOBIAHOIO CTATTEIO 3arajabHol
yacTUHU KpuMiHanbHOrO KoAekcy YKpaiHu. AJIbT€pHAaTUBHA
CaHKIIisSI MICTUTB BKa3iBKY Ha J1Ba 200 O1JIbIIIe BUIIM OCHOBHUX I10-
KapaHb, 3 SIKKX Cy/l 00MpAE JIMIIE OJIHE. AJBTEPHATHUBHI CAHKIIT
TaKO)XK MalOTh Pi3HOBHIM: 1) caHKIis nependayae MOKIMBICTh
3aCTOCYBaHHS BiTHOCHO BH3HAYEHOTO a00 aOCONIOTHO BU3HAYE-
HOTO MMOKapaHHs; 2) CaHKIIis MICTUTB JiBa a00 Olibliie BITHOCHO
BU3HAUEHUX IOKapaHHi [6, c. 26-27; 7, c. 46-47]. Ha nymxy
A.A. My3uxu ta O.I1. Tt opoxa, pralHCLKOMy KpI/IMlHaJILHOMy
3aKOHOZABCTBY IPHUTaMaHHI 1 KyMYJISTUBHI CaHKLII — Taki, 110
MICTSITh 1 OCHOBHE, 1 J10fIaTKOBe 1okapaHHs [8, c. 81].

V caskiisx cr. 21, 1m0 BCTaHOBIIOIOTH BiIIMOBIAAIBEHICTE
3a eKOJIOTIYHI 3JI0YMHH Ta y CYKYITHOCTI YTBOPIOKOTh OKPEMHI
pozain VIII «37104iHN TPOTH JOBKLLISH, TPUILSTE I1°SITh € ajlb-
TEpHATUBHUMH, COPOK — BiJTHOCHO BU3HAYECHUMH, I’ SITHAALSTH —
KyMYJISITUBHIMH.

Maibke BCi CaHKILIi y po3aili € anbTepHaTUBHUMU. Bu-
KJTIOUSHHSI CTAHOBJATH JIMINE IUSTh CaHKMI 32 3JI0YHHH,
nependaueni cr. 236 KK «IlopyriieHHs npaBHiI €KOJIOTTYHOT
6e3nexny, 4. 4 ct. 240 KK «IlopyieHHs npaBuia 0XOpoHH abo
BUKOPUCTaHHS Hajp», 4. 2 cT. 243 KK «3a0pynHeHHST MOpsi»,
4. 2 cr. 245 KK «3HuieHHs a00 MOUIKOIKEHHST 00’ €KTIB poC-
JIMHHOTO CBiTY», 4. 2 cT. 252 KK «YMucHe 3HUIIEHHS a0o 110-
IIKOJDKEHHSI TEPHUTOPIH, B3STHX IIiI OXOPOHY Jep)KaBH, Ta
00’€KTIB MPUPOIHO-3AMOBITHOTO (OHAY», SKi € OTMHUYHHUMHU
Ta BiZIHOCHO BU3HaueHUMU. OIIUH 13 3a3HaYEHHX 3JI0YMHIB (4. 2
ct. 243 KK) Bianosiaxo 1o ct. 12 KK € cepenHboi TSHKKOCTI, TpU
(ct. 236, 4. 4 cr. 240, u. 2 ct. 245 KK) — Tsokkumu, oauH (4. 2
cT. 252 KK) — oco6muBo TspkkuM. CaHKINT 32 Taki 3JI0YMHU Tie-
peadavaroTh MOYKIIMBICTE 3aCTOCYBAHHS 10 BAHHOTO MOKapaHHS
JIUIIE Y BUJI 11030aBIICHHS BOJII HA TICBHUI CTPOK.

Po3misnatoun  anbTepHATHBHI  CaHKIi, 3ayBakKUMO, IO
BCl BOHHM BCT@HOBJICHI 3a 3JIOYMHM HEBEIHKOI abo cepemHbol
TSDKKOCTI. 3aKOH y IbOMY BUIIAKY HaJla€ MOXIIMBICTB Cy/y IIPH-
3HAYUTU OJIUH 13 3aKPIIUICHUX Y CAHKIIi BU/IB IIOKapaHb, SIKUI
OM BIJIMOBIIaB CTYIEHIO CYCHIBHOT HEOE3MEKH BYMHEHOTO Ta
ocobu BUHHOTO. [IpH 11bOMY 3a3Ha4€HI aJbTEPHATUBHI CAHKIIT
MICTATh pi3Hy KUIBKICTh 1 BUOM NokapaHb. Haifwacrime (20
pa3iB) B aJbTEpPHATHBHHUX CAHKIISX 3aCTOCOBYETHCS JBA BHAM
MoKapaHHs1. 30KpemMa KOMOiHallisl y BU/1i OOMEKeHHSI BOJI Ta 110-
30aBJICHHs BOJII Ha IIEBHUM CTPOK HasBHA y CAHKIIAX, nependa-
yenux cT. 237 KK, wacrunamu 2 ct. ct. 238, 239, 2391, 2392,
241,242, 253 KK, yactunamu 3 cT. cT. 2391, 2392, 240 KK.

Takox J1Ba BUIM OCHOBHOTO IOKapaHHs (1uTpad ta odme-
JKEHHsI BOJTi) MICTATh CaHKIIT yacTiHU 1 cT. cT. 2391, 2392, 241,
249, 252 KK, a Takox ct. 254 KK. JIume 4. 1 ct. 239 KK micTuTh
aJbTepPHATUBHY CaHKIIIO, Jie mTpad MoenHaHUH 3 1030aBIICH-
HSM TpaBa OOIHMaTh TEBHI mocamu abo 3aliMaThcs MEBHOIO
nisutpHicTIO. Y 4. 2 ctr. 244 KK nepeabadeHo nokapaHHsS y BUJI
wrpady abo apemry, a y 4. 1 cr. 253 KK — no36asnenHs mnpa-
Ba 00iliMary meBHi nocaau ado 3aiiMaThcs MEBHOO AisIbHICTIO
MOEJHAHO 3 OOMEKEHHSM BOJI.

Mo Tpu BuIM MOKapaHb MicTATh 12 caHkuiil. Y caHKIiAX 3a
37I04MHH, niependadeHi yactuHamu 1 cT. cr. 240, 243, 244, 245
KK, a takox wactunamu 2 ct. cT. 240, 248, 249 KK, Takumu
MOKapaHHsAMH € mrpad, 0OMeKeHHs BOJII Ta 11030aBJICHHS BOJI
Ha MEBHUH CTPOK; 3a 3JI0YMHH, NepeadadeHi JacTHHaMH | CT.
ct. 238, 242 ta u. 3 ct. 243 KK, — mrpad, noz0aBieHHs rnpasa
o0iiiMary reBHi mocaau abo 3aiiMaTHCs TIEBHOIO NiSUIBHICTIO U
00OMEXEHHsI BOJI; 3a 3JI0YMHH, rependaueHi ct. 247 ta 4. 1 crT.
248 KK, — mrpad, rpomMaackKi podoTH it 0OMEKEHHS BOJT.

3a BUMHEHHS TPHOX 3JI0YMHIB IPOTH IOBKULIS CY/I MOXKE TPH-
3HAYUTH OJIHE i3 YOTHPHOX BHJIB MOKapaHb. J{ys crareit 246 ta
250 KK — 1e mrpad, aperit, 0OMe:KeHHs BOJIi, 1030aBJICHHS BOJI
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Ha IeBHUI1 cTpoK, st crarTi 251 KK — mrpad, nozdasneHHs npa-
Ba 00iMMaTH TEBHI TOcaay ad0 3aiMaTHCs MIEBHOO JisUTBHICTIO,
OOMEKEeHHS BOJTI, T030aBJICHHS BOJII HA TIEBHUH CTPOK.

SIK YOpUANYHI KOHCTPYKIIT CaHKIT HOPM, 1110 BCTAHOBIIFO-
I0Th BIJOBIIANBHICTS 3a 3JI0YMHH IPOTH JIOBKUUIS, MAroTh
OyTH JIOTTYHIM YIIOPSIKYBaHHSIM HOPMaTHBHOTO Marepiaiy, o
XapaKTepH3Y€EThCA SIK KUIBKICHO, TaK 1 sIKiCHO. SIKICHI Xapakre-
PHUCTHKH CaHKIII BU3HAYAIOTHCS TIEPENIIKOM BH3HAYCHHUX Y HUX
BUJIIB TIOKapaHb, 1110 BIIPI3HAIOTHCS OJMH BiJl OAHOTO 3a HA0O-
POM BJIACTHBUX IM MPABOBHUX OOMEKEHb 1 32 MOTCHIIAILHUM
KapaJIbHO-3al00DKHUM BIUIMBOM Ha 3acy/pkeHoro. KinbkicHi —
BU3HAYCHHSIM PO3MIpY ITOKapaHb 3a3HaYCHUX BUJIIB.

TeopeTnuHa MOAENb CIPABEIIMBOIO MOKAPAHHS, HA TyMKY
10./1. brnyBiuTeiina, Mae BUDISIATH TAKUM YMHOM: TIOKApaHHS
[MOBUHHO MAaKCHUMAJILHOK) MIPOKO BIIMOBIAATH TSHKKOCTI BUH-
HEHOTO 3JI0YMHY Ta IHIIAM JAHUM, SIKI MarOTh KPHUMIHAJIBHO-
[IpaBOBE 3HAUCHHS, a B IEpIIy Yepry — IepeadadeHuM 3aKo-
HOM IOM SIKIIYIOYUM Ta OOTSDKYIOUMM TOKapaHHS OOCTaBH-
HaMm; 3a pi3Hi 3a TOKKICTIO 3704MHU Ta(abo) pi3HYy CyCHUIbHY
HeOe3NeYHICTh BUHHOTO Mae OyTH BCTaHOBJIECHO pi3HE IOKa-
paHHs; 3a PiBHI 3@ TSHKKICTIO 3JI0YMHM 3 MPUOIH3HO PIBHOIO
CYCIHUJIBHOI HeOe3MeuHicTio 0oci0, sKi iX BUMHMIM, Mae OyTH
BCTAHOBJIEHO OJIHaKOBE MokapaHHs [9, c. 50].

Jnst Toro, mo6 ¢y, po3NIsIAI0YN KOHKPETHY CIIPaBy, Mir
MIPU3HAYNUTH CIIPABEUINBE TOKAPAHHSI, 3aKOHOAABIIIO HEOOX1THO
BCTAHOBHUTH CIIPaBEUIMBY CaHKI0. L[imKoM OYeBHIHO, IO
MIPUHIMIT CIIPABEIMBOCTI TP MPH3HAYEHH] TTOKapaHHSI MOXeE
OyTH peayizoBaHM{ JIMIIE Yy BUIMAJIKY, KOJM BIH BpaxoBa-
HUI 3aKOHOJABIEM IPHU KOHCTPYIOBaHHI caHkuUiii OcoOmuBoi
yactiad KK. Bognowac moOymnoBa CaHKIIH KpUMIHAIBHO-
MIPaBOBUX HOPM € OJHIEK 3 HAWOUIBII CKIIAJHUX HpoOIeM
3aKOHOTBOPUOI AisUIbHOCTI y Wit cdepi. Ha norwsigy M.I. Menb-
HUKa, Y OUIBIIOCTI BHUMAJKIB MPOIO3HMINT MO0 BU3HAYCHHS
MOKapaHHs 32 NEBHUH BUJI 37I04MHY (y TOMY YHCI 3pO0JIeHi 3a
pe3yabsTataMy AUCEPTALIMHUX JOCIIKEHb) HE MAlOTh IIiJ] CO-
000 HAJISKHOT HAYKOBOT OCHOBH 1 0a3ylOThCSl B OCHOBHOMY Ha
Cy0’eKTHBHOMY OaueHHI aBTOpa OO BUJY Ta PO3MIpy IMOKa-
paHHs, NOPIBHSUIBHOMY MiAXOAI CAHKILINA CyMDKHUX 3JI0YHHIB
tomro [10, c. 18].

V3aranpHUBIIM Pi3HI MOISIIM HA 3a3HAYCHY MpooOieMy Ta
HEJOJMIKY, $IKi BJIACTHBI KPHMIHAJbHO-IIPABOBUM CAHKIIISM,
A.A. My3uxka ta O.I1. Topox miATpUMYIOTh HAYKOBIIB Y TOMY,
110 KOHCTPYKIIiSl CAHKIIT Ma€ Bi/IOBIIATH TEBHUM TpaBHJIaM:
CyCIIIbHIIl HeOe3Mell 3JI0YMHHOIO [isiHHA 1 NOLIMPEHOCTI
3JI0YMHIB MEBHOTO BHJIY, OyTH Y3rO/DKCHOKO 13 CAHKILSIMH 3a
BUMHEHHS 1HIIMX, OJM3bKHUX 32 BUAOM 1 XapaKTepoOM 3JI0YHHIB,
BOHA MAa€ HaJgaBaTH MOXJIMBICTh IHJAMBINyalizyBaTl II0-
KapaHHS 3 ypaxyBaHHAM IIOTCHIIHHNX BapiaHTIB BYMHEH-
HS 3JI0YMHY B pealibHOCTI. BoHa mOBMHHa OyayBaTucsi Ha
MPUHIMNAX ~ JOLUIBHOCTI, OOIPYHTOBAHOCTI, 3aKOHHOCTI,
PIBHOCTI TpOMajsiH Tiepe] 3aKOHOM, BHHH, CIIPAaBEUTHBOCTI,
TyMaHi3My, HEBIJIBOPOTHOCTI KPUMIHAJIBHOI BiJIIOBINAILHOCTI,
IHMBITyaizanii moKapaHHs Ta eKOHOMIi 3aX0/[iB KpUMIHAIbHO-
[IPaBOBOrO BIUIMBY. be3ymMoBHO, B 1bOMy mporeci mae OyTh
BpaxoBaHMH 1 HAOYTHH JTOCBiJ OOPOTHOM 31 3JIOUMHHICTIO, JAaH1
CYIOBOi TIPAKTHKH, PE3YJIbTaTH HAYKOBHX JOCIIKEeHb. [100y-
JIOBa CaHKIIM 3 ypaxyBaHHSM 3a3HAYEHUX ITTOJIOXKEHb, a TAKOXK
3aBJISIKH TOTPUMaHHIO 3arajJbHONPUHHATHX MPaBUJI FOPUANYHOT
TEXHIKH JI03BOJIUTH HA MPAKTHUIIl YHUKHYTH CUTYaIlii, KO Cy-
JaMH TIPU3HAYAIOTHCS Pi3HI MOKapaHHS 3a 3JI0YMHH, 10 3a 0a-
rarbMa O3HaKaMHU CXOi, K «Oiau3HsATa». | HaBMakw, KOJIH 3a
3JI04MHH, 110 HE CXOXKI1 Hi 32 CBOIM XapaKTepoM, Hi 3a CTyleHeM
CYCHiJIbHOI HEOE3IMEeKH, MPU3HAYAI0THCS Maike OHAKOBI BUJT 1
Mipa nokapanss [8, c. 85-86].
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IIpoBenenuii HaMu aHaui3 caHKIii crared posainy VIII
KK «3104uHN MPOTH JOBKILISY JaB MOXIIMBICTD y3arajabHH-
TH HEJOJIKH, IO BJIACTHBI 3a3HA4eHHM caHKIisM. Cepen HUX
HaWOUIbII BATOMUMH € TaKi: KOHCTPYKIISI CAHKIIH HE 3aBXKIU
BPaxXOBY€ XapakTep 1 CTYIMiHb CYCHJIbHOI HEOE3MEeYHOCTI MoCs-
TaHHS Ha JIOBKIJLIS, @ TAKOXK OCOOJIMBOCTI Cy0’€KTa 3JI0UHHY, 110
HETaTHBHO MMO3HAYA€ThCS HA CYHOBIM MPAKTHII; CAHKIIT OKpe-
MUX CIIeliaTbHUX HOPM (SKi, 32 JIOTIKOIO 3aKOHOJABIIA, MAOTh
MMOCUJTFOBATH BIMOBIIANBHICT) TMepe0ayaroTh MEHII CyBOpE
MOKapaHHs, HXK CAHKIIT 3araIbHUX HOPM; Ma€ Miclie HeIOTPH-
MaHHSI PaBKJIA PO IOMYCTHME CITiBBiJHOIIICHHS BU3HAYCHHX Y
CaHKIIii OCHOBHUX 1 JIOJIATKOBUX MMOKAPaHb, BIJMOBIIHO JIO SKO-
IO OCHOBHE TIOKapaHHs 3aBKAW Ma€e OyTH OUIbII CYBOPHM, HIXK
MOETHAHE 3 HUM JIOJIATKOBE TTOKAPAHHSI; HASIBHI CaHKIIIT 3 BEITH-
KOIO aMIDTITYA0I0 MXK HIDKYMMH Ta BUIIMMHI MEXaMH TIOKapaH-
HS Y BUJII I030aBJICHHS BOJII HA NICBHUI CTPOK; HE € JI0OCTaTHHO
OOIPYHTOBaHMM BCTAHOBJICHHS y CaHKII 3HA4YHOI KIJIBKOCTI
OCHOBHHUX BHJIIB TIOKapaHb, SIKi MOXYTb OyTH NpH3HAYCHI 3a
OJIMH 1 TOW caMHii 3JI0YMH; HE 3aBXK/M € Y3TO/DKCHUMH CaHKIIT
B OCHOBHOMY, KBaJli(hikoBaHOMY Ta OCOOJIMBO KBaJIi(DiKOBAHOMY
CKJIaJ[ax 3JI04YMHIB.

Tak, cankuist ct. 236 KK «[lopy1iieHHs paBuil eKoIoriyHol
Oe3reKn» BCTAHOBITIOE TIOKAPAHHSI 32 MOCSATAHHS Ha €KOJIOTIUHY
Oe3neKy, BCTAaHOBJIICHHH MOPSIOK MPOBEICHHS EKOJIOTTIHOI eK-
CIEPTHU3H, 3AIO/IISIHHS IIKOJM KHUTTIO Ta 3I0POB’ 10 JIFO/ICH, TBa-
PUHHOMY 1 POCIMHHOMY CBITOBi, JOBKULIIO. JUjisi MOPIBHAHHSA
KapaHOCTi 3a3HaYEHOTO0 3JI0YMHY 3 IHITMMH aHAJIOTTYHUMH TOCSI-
TaHHSAMU HaMM OyJIM MpOaHaNi30BaHi CaHKIII CTaTeH, 10 BCTa-
HOBITIOIOTH TIOKaPaHHS 3a MOPYLICHHS CIeIialbHAX MPaBHJI, 10
CTIIPUYMHUIIH, SIK OJIFH 3 MIEPEIIIUCHNUX Y TUCIIO3MILISIX HACIIJIKIB,
3aru0esb Jozieit. J{o Takux 31I0YKMHIB BiJHOCSTHCS Nepe0aueHi
takumu crarrsimu Ocoonusoi yactunu KK (mo3a Mex po3airy
VII KK «3nounau npotu 1oBKILs»): T. 291 KK, yactunamu 2
CT.CT. 267,2671,269,270,271,272,273,274,275, 325,326,327
KK, wactiaamu 3 cr. cT. 276, 281, 282, 286, 292 KK. Cankiii 3a-
3HaYEHNX HOPM TependadatoTh OKapaHHs y BAI T030aBIeHHS
BOJII (Haiyacrimie 0e3 IHIIMX aJITEPHATHBHUX BHJIIB TIOKapaH-
H$1) MAKCUMAJIBHO J10 12 poKiB. Y NeSKUX CaHKIISIX HWKHI MEXi
HE 3a3Ha4yeHi, TOOTO BHU3HAYAIOTHCS BIMOBIIHO 110 MOJOKCHB
3aranpHoi yactiau KK. BianoBizi Ha mpu4uHM Pi3HOTO MiAXOAY
3aKOHOJIABIIS /IO BCTAaHOBJICHHSI TaKUX CTPOKIB MO30aBJICHHS
BOJII 3a BUMHEHHS IMOAIOHMX 3JIOYMHIB MM He 3Hainum. Boue-
BU/Ib, 1€ € OJJTHAM 3 HEJIOJIIKIB 3aKOHOTBOPYOT MPAKTHUKH.

BosHouac npu meHanizanii mopyieHb MpaBil eKOJIOT YHOT
Oe3reku BapTO BPaxOBYBaTH Te, IIO EKOJIOTIYHA Oe3reka, o €
OCHOBHHUM 0e3110cepe/iHIiM 00’ €KTOM 3JI04HHY, € OE3MEKOI0 JBOX
B32€MO3AIEKHHX CUCTEM: 00’ €KTa IIPUPOH i TIoIUHN. IX HEpo3-
pHBHA €JHICTH BU3HAYA€ThCS (hopmyrnoro: «besnexa ekocucreM —
JIOCTaTHs MificTaBa Oe3meku JonuHA (0cOoOHCTOT Oe3neKu)»
[11, c. 126]. Takum YUHOM, HACTAHHS 3a3HAYEHUX HACIIJIKIB Y
BUII 3aTHOENTi JIFOIEH € HEMOKIMBIM O€3 1HIINX, 10 3aBIA0Th
IIKOAX 00’€KTaM TPHUPOJIHN, 30KpeMa HUIIXOM X eKOJOTIYHOrO
3a0pyaHeHHs. Biarak Hacmiaku, 1m0 MOXyTb OyTH 3aBIaHi 3a-
3HAYCHUM 3JIOYHHOM, € KyMYJISITHBHAMH (Ha BiIMiHY BiJI IHIITHX
HOPYIICHb CNEiaIbHUX HPaBWil, IO CIIPUYMHIOIOTH 3arnOeib
mozel, Hanpukian — 4. 3 cr. 286 KK «Ilopymenns npasuin 6e3-
MIeKH JOPOKHBOTO PYXy a0 eKCILTyaTallii TPaHCIIOPTY 0CO0aMH,
SIKi KEPYHOTh TPAHCHIOPTHUMH 3aco0aMmuy). OTxe, MOKapaHHs y
BU/Ii TI030aBJICHHS BOJIi HA CTPOK BiJ] IT’SITH JI0 JIECSITH POKIB, HA
HAIIl TIOVISI]T, BIIMOBIZIa€ BUCOKOMY PiBHIO HEOE3IEeKH 3a3Haue-
HOTO 3JI0YHHY.

Jo immmx HopMm pozauty VIII KK «3nounnu nportu
JIOBKIJIIS», M0 Tepea0adaroTh y CBOIX AMCIIO3HINSX HACIIIKA
y Buai 3arubeni nroped, ciig BimHectd cT. 237, yactuHH 2
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CT. cT. 238, 239, 241, 242, 243, 245,252, 253, 4. 3 ct. 2391, 4. 4
c1. 240 KK. Binbiricts 3 HUX (32 BUKII04eHHM 4. 4 ct. 240 KK,
gacTuH 2 CT. cT. 243, 245, 252 KK) nmepenbaqarots ajasTepHaTH-
BY OCHOBHOTO TIOKapaHHs y BUJII OOMEXEHHs a00 1M030aBIICHHS
Boii. Ha Hamry mymky, 3 oy Ha HeOe3MeUHICTh 3a3HaYeHUX
MOCSTaHb, epen0adeHHs Y CAaHKIISIX 38 BANHEHHS €KOJIOTTIHIX
3JI0YHMHIB, SIKI MAlOTh CBOIMM HACTiJKaMHu (MOPS 3 1HIIAMH)
3aruOespb Joseil, € HeBunpapaaHuM. [lokapaHHs y Buii oOMe-
JKeHHSI BOJII He Oy/ie BiJIOBIATH Hi 3araybHii, Hi CHeiaibHil
MIPEBEHIIIT 3JI0YMHIB.

Kpim Toro, crarra 236 KK mae 3aranpHuil xapakrep i
iJuIsrae 3aCTOCYBaHHIO Y TOMY pasi, KOJIM BUNHEHE TIsSTHHS HE
OXOIUTIOETHCS] KOHKPETHUMH CKJIaJaMH 3JI0YMHIB, 10 nependa-
YaloTh MOCATaHHA Ha OKpeMi eleMeHTH JoBKiu [12, c. 427].
Hopmu, siki BCTAHOBIIOIOTH BiJIIOBIAIBHICTh 3a 3a0pyIHCH-
HSl OKPEMHX EJIEMEHTIB JOBKULIS (TOOTO MOPYLICHHS IMPaBHII
€KOJIOTiUHOI O€3IEKU CTOCOBHO IIEBHOIO IPHPOJHOIO 00’ €KTY —
3eMellb, aTMOC(EPHOTO TOBITPSI, BOII, MOPS), MICTATBCS Y CT. CT.
239, 241-243 KK Ta € cieniansauME 110710 cT. 236 KK.

Takox crenianbHOlO BigHOCHO cT. 236 € cr. 253 KK
«[IpoexTyBaHHSI 4YM eKCIUTyaTallis cropyn Oe3 CHCTeM 3a-
XHMCTYy JOBKULIS» Yy YacTHHI PO3POOKH 1 37adi MPOEKTIB,
IHIIOI aHAJOTiYHOi JOKyMEHTalii 3aMOBHHKY CIIY>KOOBOIO
YH CIICMIAIBHO YIOBHOBKEHOIO 0C000I0 0e3 000B’SI3KOBUX
IH)KEHEPHUX CHUCTEM 3aXHCTy HOBKULIS abo BBeACHHS (TpH-
HloM) B eKcILIyaTawito crnopyy 0e3 Takoro 3axucty. Ha mymxy
O.B. MenbpHEK, «iCHYBaHHS 3a3Ha4€HOT HOPMH IITYYHO CTBOPIOE
KOHKYPEHIIi}0 3 KPUMiHAJIBHO-TIPABOBOK HOPMOIO, 10 Ma€ 3a-
rajnpHUil Xapakrep — cT. 236 «IlopyleHHs paBuUiI €KOJIOTiYHOT
Oe3reku». YHACHIJIOK Takol KOHKYPCHIII HasBHA CHTYyalis,
KOJIM OJIHE 1 T€ caMe JIisIHHS MOYKE KapaThcs ICTOTHO Pi3HHUMH
KpUMiHaJIBbHO-IIPaBOBUMHU 3acobamm» [13, c. 43].

Bapro BiJ3HAUWTH, 110 B FOPUAMYHIN JiTEpaTypi MUATAHHS
CIIBBIJTHOILICHHS 3arajbHUX 1 CIICI[iaJIbHUX HOPM Tpazu/miﬁHo
€ NPEAMETOM JIOCHIKCHHs Y MeXaxX NpoOIeMH KOHKYPCHIL
KPUMIiHAJILHO- TIPABOBHX HOPM [14; 15]. IcHyBaHHs crieriaabHOT
HOPMH TIOPSIJT 13 3arajJlbHOK HOPMOIO Mae, Ha QyMKy B.M. Ky-
NPSIBIICBA, TPAKTUYHUN CEHC JIMIIE B TOMY BHIAJIKY, KOJH
MIeBHA CIIeliaJlbHa HOPMa SIKOCH ITO-iHIIOMY BHPIIy€ MUTaH-
HSl PO KPUMIiHAJIBHY BiMOBIAAIBHICTh MOPIBHSHO 13 3arajb-
HOI0 HOPMOIO (HAaIpUKIAJA, IpO BHJI Ta PO3MIp MOKapaHHSI)
[16, c. 248-249].

[{o cTocyeThcst pO3MIAHYTUX HAMU HOPM, TO Y CT. CT. 239,
241-243, 253 KK 3akoHozmaBenp AuepeHniioBaHO MiIXOIUTh
JI0 BCTAHOBJICHHSI BiJIITOBITAIIBHOCTI 32 BUMHEHHS TIOCSTaHb Ha
JOBKiLIs. SIKio y yactuHax 1 MoBa iijie Jiniiie mpo CTBOPEHHS
HeOe3MeKU TS YKUTTSI, 370POB’s JEOJICH UM JIOBKLLIS, TO y Ya-
CTHHAX 2 3a3HAUYCHUX CTaTell — PO HACTAHHS TAKMX HACIIIKIB.
3Bakarouu Ha oOy/I0By HOPM Y YaCTHUHAX | BIAMOBIJHUX CTAaTEeH
SIK JICJIIKTIB HEOe3IeKH, iX cycriibHa HeOe3Ieka € OPIBHIHO 3
HOpMaMH y YacTHHAX 2, ¢ 3aKpilUIeHHH MaTepialbHUi CKIia]
3JI04MHY, MEHIIow. Hacminku x y aucnosuiisx ct. 236 ta 4a-
cTuHax 2 cT. cT. 239, 241-243, 253 KK € n1pakTH4HO TOTOXKHUMH.

IMopiBHTEHMI aHAMI3 CAHKLIH 3a3HaYEHUX HOPM JI03BOJIHB
BUSIBUTH TICBHI HEY3TODKEHOCTI CAHKIIM CHeliaibHUX HOPM
pozainy VIII KK «3nounsu npotu goBkius (ct. cT. 239, 241-
243, 253 KK) i3 cankiiiero 3aransHoi Hopmu (cT. 236 KK). Tak,
npy (paKTUYHIM TOTOXKHOCTI HACIIJKIB, IO Tepea0aveHi YacTu-
Hamu 2 CrieljialbHuX HOPM, 3 HAaCIiIKaMH y 3arajibHiii HOpMi
CaHKIi iX ICTOTHO PI3HSATBCA 5K 32 BHJAMH, TaK i 33 pO3MipoM
TOKapaHk. 3a3Ha4CHa CUTYaLlis CyTepeUnTh MPaBUIaM KOHCTPY-
FOBAaHHS CaHKIIIH CHeHlaJ'ILHI/IX TPABOBHX HOPM [8, c. 91], amxe
3a OJTHAKOBI 32 TSDKKICTIO HACIIJIKIB 37I0YMHH TIependadeHi pizHi
BHUJIU Ta PO3MIpH IIOKapaHHsL.
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HasiBHI Tako)k HEY3rOJDKCHOCTI CaHKINH B MeKax OJHi€l
cTarTi. BinnoBigHo 10 po3poOIeHUX KPUMiHAIBHO-IIPABOBOIO
HAyKOO MPaBUJT KBaTi(hiKyrodi Ta 0COONMMBO KBai(iKyrOdi 03Ha-
KM HE TIOBUHHI 3MIHIOBATH BiJIMIOBITHY KaTEropito 37104MHY (CT.
12 KK) 6inblie, HiX Ha OfuH CTymiHb. Y cT. 252 KK «Ymucue
3HUILIEHHS 200 TOMIKOKEHHS TEPUTOPIH, B3ITHX i OXOPOHY
Jiep KaBH, Ta 00’ €KTIB MPUPOTHO-3aMIOBIIHOTO (DOHIY» MOKEMO
CIoCTepiraTi Taki 3MiHM Bifipa3y Ha JBa CTYIEHI — 31 3J04M-
HY HEBEJHKOI TSHKKOCTI y yacTuHi 1 (mependadeHe MoKapaHHS
y Buai mrpady abo 0OMEKEHHSIM BOJi) IO OCOOIMBO TSHKKOTO
3704YMHY y YacTuHi 2 (mependaueHe MoKapaHHs y BUJI 1030aB-
JICHHSIM BOJII Ha CTPOK BiJ{ IT’SITH JIO IBAHAIIISITH POKIB).

Takox BapTO 3BEpPHYTH yBary Ha HasBHICTH y 4. 2 cT. 252
KK 3aHaaro IIMpOKOro [iana3oHy MiXK MaKCUMaJbHUMU 1
MiHIMAJIFHIMH CTPOKaMH TMOKapaHHS — ciM pokiB. Ha mgymky
T.A. JlecnieBcki-KocTapboBoi, BCTAHOBJICHHS 3aHAJATO MIUPO-
KHX CaHKI[H — IIe TIepeyMoBa He TOJaJIbILIOI 1HANBIAyai3awii
KpUMiHAJIBHOT BIIMOBIAAIBHOCTI, a ii rineprpodii [17, c. 333].

CIylHOW BHIAETHCS BUCIOBJICHA Y JHTEpaTypi MO3MIIis,
BIJIMOBIJTHO 10 SIKOI Y 3JI0YMHAX, SKi HE € TSHKKUMH (IO ITSITH
POKiB TI030aBJICHHST BOJII) IHTEPBAJI MK MiHIMAJIbHOI Ta MaK-
CHMAJIbHOIO MEKaMH CaHKIii He TIOBUHEH IEePEBHIYBaTH TPHOX
POKIB, a y TSDKKHX Ta 0COOIHMBO TSDKKHX 3JIOYHHAX (710 AECSTH Ta
I’ ITHA/ IS THPOKIBBIAMOBIHO )—He OisbIenn’ it pokiB[8,¢. 101].
HagezieHi nmomisiiu y HijioMy 3aciIyrOBYHOTh Ha IITPUMKY 1 Ma-
10Tb OyTU BpaXOBaHi IPU KOHCTPYIOBAHHI CaHKIIIH.

IIpu BupilieHHI TPOOIEMH KOHCTPYIOBAHHS CAHKINH He
MOKHA OMUHYTH YBaroro IIMUTaHHS MPO «CTYIIHYACTICThY 3MIHU
CaHKI[}. 3araJbHOBU3HAHUM Yy TEOpii KPUMiHAIBLHOIO IpaBa €
TIOJIOKEHHSI TIPO Te, [0 MiHIMalbHa MeXa CaHKIIi HOPMH, sKa
MIOCUIIIOE TIOKApaHHS, HE MOBUHHA 3aXOANUTH («3alIKAJIFOBATI)
3a MakCHMaJlbHYy MEXY CaHKIi HOPMH, KOTpa BCTAHOBIIIOE I10-
KapaHHs 3a MeHII HeOesneune aisHHS [18, c. 149]. BoaHovac
3HAYHA KUJIBKICTh aBTOPIB JOMYCKaE, 00 «CXOAM» CaHKIIN 6y—
JBaJIHCS! «3 EPEKPHTTSM (Hanpukiaz, 4. 1 — 10 TpHOX POKiB,
9. 2 — BiJl 1BOX 1O IT’'SITH POKIB, 4. 3 — BiJl YOTUPHOX JO CEMHU
pokiB) [8, c. 102].

Ha Ham nonisizi, ocTaHHA IIPOINO3ULLIS HE € JIOPEUHOL0, aIxkKe
KOHCTPYKIIisi KPUMiHAJIBHO-TIPAaBOBHX CAaHKIIN Mae BUKIIOYA-
TH MOXJIMBICTb NMPHU3HAYCHHS 3a OUIBII TSHKKMH BUJI 3II0YHHY
MOKapaHHs1, pIBHOTO ab0 MEHIIOro, HDK 332 MEHII TSKKHHA BHUIL
TOTO JK 3JI0YMHY. AJDKE, 3a 3aralbHUM IPAaBUIOM, MOKapaH-
HSl 32 KBali()iKOBaHW 3JI0YMH TOBMHHE OyTH BHINE, HDXK 3a
HekBastipikoBanuid. KpiM Toro, Oinbll 4iTKe BU3HAUECHHS MEX
MOKapaHHsS HE CYyNEepeYrTh MPUHIMIY 1HIAMBIAyasi3aiii Io-
KapaHHs, aJDKe KPUMIHAIBHO-NIPABOBA CAHKIIS (y MIMPOKOMY
PO3YMiHHI) BKJIIOYAE HE TLIbKM CaHKIi0 crarti OcobnuBoi ya-
CTHHM KPUMIHAJIBHOTO 3aKOHY, @ TaKOX 1 PsJI TOJNIOKEHb HOTo
3aranpHOl YaCTHHU: PO MOKJIMBICTH NPU3HAYEHHS TTOKAPAHHS
HIDKYE HIDKYOT MEXi; PO KOHKPETHI MpaBuWia MPH3HAYCHHS
OKpPEMHX BHIIB KPHMIHAIBHOTO TIOKapaHHSI; PO 3aCTOCYBAHHS
YMOBHOTO 3aCyAKEHHS Ta iH.

AHani3 KpUMiHaJIbHO-IIPaBOBUX caHKLil po3aitry VIII KK
«3N0YMHY TPOTH JTOBKULISH» 3aCBIAYMB, IO 3aKOHOIABEIb MPH
X moOy/I0oBi 3a3HAUCHUM MPABUJIOM KepyBaBcsi He 3amkau. Ha-
npukiaj, yactuHa 1 cr. 240 KK «IlopyiieHHs IpaBuiI 0XOPOHU
a00 BUKOPHCTAHHS HAIp» Iependadae, 30KpeMa, TIOKapaHHs y
BHU/Ii OOMEKEHHS BOJII Ha CTPOK JI0 JIBOX POKiB, a00 11030aBIICH-
Hsl BOJIL HA TOW caMUii CTPOK; 4. 2 — OOMEKEHHS BOJII Ha CTPOK
JI0 TPbOX POKiB, a00 MO30aBJICHHS BOJI HA TOW CaMHi CTPOK;
4. 3 — 0OMEXEHHs BOJII Ha CTPOK Bif| JIBOX JIO II'SITH POKIB 200
11030aBJIEHHAM BOJI Ha TOH camuil cTpok. OUeBUIHO, L0 IIPU
TaKOMY IiZXO/i HasBHA MOYKJIMBICTh MPU3HAYEHHS 338 0COOINBO
KBaTi(DIKOBaHMI BH| 3JI0YMHY ITOKAPAHHSI, PIBHOTO MOKapaHHIO

127



JURNALUL JURIDIC NATIONAL: TEORIE $1 PRACTICA * HALIMOHAJIBHBIA FOPHTAYECKHUIT KYPHAJL: TEOPHSA 1 ITPAKTHKA » NATIONAL LAW JOURNAL: TEORY AND PRACTICE

32 OCHOBHHI BH/I 3JI04HMHY — 00MEXeHHsI a00 1030aBJIeHHS BOJII
Ha CTPOK JIBa POKHU.

Cepeyt aHaJTi30BaHUX HAsIBHI TAKOXK CTATTI, 1[0 B Pi3HUX Ya-
CTHHAX MICTATh CAHKIi OJJHAKOBI 3a BUIAMH 1 po3Mipamu Oc-
HOBHoOTO nokapanHst. [Tpuknagom moxe Oyt ct. 242 KK «ITopy-
LIEHHS MTPaBHJI OXOPOHH Bo». [lepia Ta Apyra YacTHHU CTATTI
rependavaroTh SIK OJIUH 3 BapiaHTIB MOKapaHHs 0OMEXEHHsI BOJII
Ha CTPOK N0 II’ATU pokiB. Takuii camuil HENONIK BIACTUBUH 1
KOHCTPYKIIT caHKIii y cT. 249 «He3akoHHE 3alHATTS pUOHUM,
3BIpHHUM a00 1HIIMM BOIHHM J00YBHHM TpoMuciom». OOuaBi
YAaCTHHU CTATTi MICTATH OCHOBHE ITOKapaHHs Y BUI OOMEXEHHS
BOJIi Ha CTPOK JIO TPHOX POKIB.

Jeski cankuii y crartax posainy (ct. cr. 240, 248 KK)
CKOHCTpYHOBaHI METOIOM «roruHaHH [19, c. 760], sxuit
XapaKTepH3yeThes TU(DEPEHINAI[€l0 BEPXHIX MEX OCHOBHOTO
MOKapaHHs IPU TOTOXKHOCTI HUKHIX MEXK. Y CaHKI[ISIX HOPM, 0
BCTAHOBJIIOIOTH BiMOBIAAIBHICTh 32 BUMHEHHS 3JI0YMHIB IPO-
TH JOBKULIS, TMOUIMPEHOIO € CHUTYalliss BCTAHOBJICHHS €IMHUX
MIHIMAJIBHUX MEX IOKapaHHs (0OMexeHHs abo T1030aBIicH-
HSIM BOJI), 10 J]A€ MOXIIMBICTH CyIy HPH3HAYATH 32 3JI0YHH,
0 MICTUTh KBaJi(iKyrO4i O3HAKH, MMOKApaHHs, IO JOPIBHIOE
MOKapaHHIO 32 3JI0YMH 3 OCHOBHUM CKJIAJIOM TIPH MOAIOHHUX Xa-
PAKTEpPUCTUKAX BUHHOI 0COOM Ta MPUOIM3HO PiBHIM KiIBKOCTI
IIOMSIKIITYBaJIbHHUX 200 3K O0TSDKYIOUHMX TIOKapaHHS 00CTaBHH.

Taka KOHCTpYKISl CaHKI[M, 110 HACTUIBKH PO3MIMPIOE
cdepy CyIOBOrO po3Cyly, Ha HaIlly JyMKY, ICTOTHO HiJIBUIYE
KOPYMIIOTEHHUH TIOTEHINAN TeHAMI3aIil 3JI0YMHIB MPOTH
JOBKIULIS.

Sk 3a3HauaIOCh BUIIE, AJITEPHATHBHI CAHKIIIT aHAJII30BaHUX
cTaTell MiCTATh Pi3HY KUTBKICTh OCHOBHHX BH/IIB MOKapaHb: JiBa
BUJIM MOKapaHb MicTsATh 20 caHKIii, Tpy BUaM — 12 caHKIiH 1
YOTUPH BUIU — 3 CAHKIIII.

3a BUMHEHHS TPHOX 3JI0YMHIB POTH TOBKULIS CYI MOXKE TIPH-
3HAYUTH OJIHE i3 YOTHPHOX BH/IB MOKapaHb. J[is cT. cT. 246 Ta
250 KK — 1ie mrrpad, aperur, 0OMeKeHHs BOJIi, 1030aBICHHS BOJI
Ha MeBHUM CTPOK, st ¢T. 251 KK — mrrpad, nosdasneHHs npasa
o0iiiMary meBHI ocaay abo 3aiiMaTHCs IEBHOIO TISUTEHICTIO, 00-
MEKEHHS BOJIi, 1030aBJICHHSI BOJII Ha TIEBHUI CTPOK.

Bapro 3ayBaxuTH, 10 Yy IOpUAMYHIN  JiTeparypi
QIBTEPHATHBHICTh K HOPMAaTHUBHO-TIpaBOBa (popma CaHKIIii
HopM Oco01Boi yacTHY KpuMiHanbHOTo KozieKey MifjaBaaach
kpurtuii [19, ¢. 754]. ApryMEeHTOM Ha KOPHCTb BHKIJIIOUCHHS
TaKUX IOPUIVYHUX KOHCTPYKLIH € HEe3HAYHUH 3arajbHOIpe-
BEHTHUBHMHU MOTEHIIIa] TAKUX HOPM. AJIKe KOXKHUI, XTO 3Hai0-
MHTBCS 31 3MICTOM KPUMIHAJIBHO-TIPABOBOT 3a00POHH, Ma€ YiTKO
YSBIISITH, HACKUTBKY HEOE3MEeUHUM € HOro MopyLeHHs A Ipa-
BOOXOPOHHHUX OJ1ar i iHTepeciB. SIKIIo & Mipa BiIOBIIAIBHOCTI
BCT@HOBJIIOETHCS abTEPHATUBHO, TOOTO 332 OAWH 1 TOH camuit
3JI04MH niepe0adaeThes ICKITbKa BUIIIB MOKapaHb, TO TAKE YsIB-
JICHHSI CKJIACTH BakKo. KpiM TOrO, JIOTYHUM OOTPYHTYBaHHIM
MO3HIIIT 111010 OOMEKEHHS BAPIaTHBHOCTI OCHOBHHX BH/IIB TIOKa-
paHb € MParHeHHs 10 3HIDKEHHS KOPYILIOTeHHOTO MOTEHIiaTy
[OKapaHHs 32 PaxXyHOK 3aKOHOIABYOr0 OOMEKEHHS KUTBKOCTI
BapiaHTIB CYJJOBOTO PIIlICHHS BIIHOCHO MIipU MOKapaHHs 3acCy/l-
JKEHOTO0. AJKE CUTYallisl, KOJIM CAHKIIisl Ha BUOIp Cy/y POIIOHYE
4OTHpU 1 OlIbllle BHIB OCHOBHOIO ITOKapaHHS, 3acBiIuye
e eKTHICTh KOHCTPYKIIIT TAKUX CAHKI[IH.

BomHouac HaaMmipHa MiHIMI3aIlisi B albTEPHATHBHHUX
CaHKIIISX KUJIBKOCTI BUJIIB OCHOBHHUX IOKapaHb ICTOTHO 3BYXKYE
MOXJIMBOCTI 1HuBiqyasi3aiii mokapanHs. Came ToMy 00-
MEKEHHSI BUOIPDKM OCHOBHHX BHJIIB NOKapaHb TphOMa BHJa-
MU Ma€ y NEpCHEeKTUBI CIPUSATU MiABUIIEHHIO €()EKTUBHOCTI
TIeHasTi3awii, HaOJM3UBILH 3aCTOCYBAHHS MTOKAPAHHS JI0 YSBHOTO
iJieairy CrpaBesIMBOCTI.
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Sk 3a3Hauwanoce BuIlle, NOOYIOBAa JESKAX CAHKIIH Y
po3nini «3J70YMHM TIPOTH JOBKULIS» HE BIANOBITA€ BHUMO-
raM Y3rOo/KEHOCTI OCHOBHOTO Ta JIONATKOBOTO ITOKapaHHS.
HeoOxiJHO HAroJIOCHTH Ha TOMY, IIO CaHKIS HOPMH, IO
BCTAHOBJIIOE BIATIOBIJAJIBHICTD 32 MOCSTaHHS E€KOJIOTTYHOIO Xa-
pakTepy, SIK IOPUIMIHA KOHCTPYKLIIS, IO € HEOOXiJHOIO YMOBOIO
3a0€3MeUCHHsI 3aKOHOIaBYO] OLIHKH BIACTHBOTO KO)KHOMY BHIY
MOKapaHHs PiBHS KapaHOCTI, HE Mae KOHCTPYIOBAaTHUCh 0e3 ypa-
XyBaHH;I JIOT1KH OOYJOBH CHCTEMH IOKapaHb. 30KpeMa HaeThest
PO MPaBUIIO, BIAMIOBITHO /10 SIKOTO OCHOBHE NTOKapaHHs 3aBKAN
Mae OyTH OUTBbII CyBOPUM, HIXK TTOEHAHE 3 HUM J0JIaTKOBE I10-
KapaHHsL.

IpuxnagamMu Takux IeGEKTHUX KOHCTPYKLIH € 4YacTHHH
1 ct. ct. 2391, 2392, 241, 243, 254 KK, siki nependaqarors sk
OCHOBHE IOKapaHHs mTpad, a JOAaTKOBE — IM030aBICHHS Tpa-
Ba 00iliMaTH NeBHI nocaay abo 3aiiMaTHCs NEBHOIO JisUTBHICTIO.
Aune x BignoBinHo 10 cr. 51 KK mrpad € meHm cyBopuM 1o-
KapaHHsIM.

KyMynsTMBHUMM € CaHKIIIT 32 3JI04MHH, Mepe10adeHi CT. CT.
236,237, 254 KK, wactunamu 1 cT. cT. 2391, 2392, 241, 243 KK,
yacThuHaMmu 2 cT. cT. 238, 239, 2391, 2392, 241, 243 KK, yacTu-
HamH 3 cT. cT. 2391, 2392.

Kpim Toro, 15 caHkuiif po3ainy MiCTATb HOJOKEHHS IOJ0
cretiasibHOT KOH(icKalil. Bka3iBku Ha mpeaMer creriaibHOT
KOH(icKallii € T0BOJI pi3HOMaHITHUMHU: y CT. ¢T. 239 1,239 2 KK
Hnerbest mpo KoH(ICKaIlilo 3HapsAAb 1 3ac00iB 3aBOJIOIIHHS; y .
4. 3,4 cr. 240 KK — koH(ickalliro He3aKOHHO J00yTOTO0 1 3HAPs/Ib
BU100yBaHHsI 3HAPS A 1 3aC001B 3aBONOAIHHS; Y U. | cT. 244 KK —
KOH(ICKAII0 BCIX 3HAPAAb, SIKUMHM KOPUCTYyBajacs BUHYyBaTa
oco0a Jiy1si BUNHEHHS 37104MHY ab0 6e3 Takoi; y u. 2 cT. 244 KK —
KoH(picKkalliro obnagHanus; y ct. 246 KK — koHdickaliro He3a-
KOHHO J100yTOro; y cT. 248 KK — koHbickalito 3Hapsab i 3aco0iB
MOJTFOBAaHHS Ta BChOro J00yToro; y ct. 249 KK — kondickariito
3HapsIb 1 3ac001B MPOMHUCITY Ta BChOTO J00YTOTO.

Hocmipkytoun  kymynsatuBHi  cankuii, }O.0. Tkauyk
BBa)Kae 3a JIOUUIbHE AU(EPCHIIIIOBATH iX HA 2 TiIBHIH: a) 3
00OB’SI3KOBUM  3aCTOCYBaHHSIM JIOIATKOBUX IOKapaHb (200
000B’s13K0Ba KyMYJIITUBHA CaHKLisfA); 0) 3 HEOOOB’A3KOBUM 3a-
CTOCYBAaHHSM JONIATKOBUX IOKapaHb (a0 (axyibTaTMBHA Ky-
MmynsTuBHA caHkiis) [20, c. 28]. 1o ocTaHHBOTO Mi/IBUIY BapTO
BigHectu caHkuii y cr. 254 KK, 4. u. 1, 2 ct. ct. 241, 243 KK,
gacThHax 2 cT. cT. 238, 239 KK. V 3a3HaueHnx CaHKIiAX ITe-
pendaueHe 3aCTOCYBaHHs MO30aBJICHHS IpaBa O0IMMAaTH TMEBHI
nocaay abo 3aiiMaTucs MEBHOIO IISUIBHICTIO HA CTPOK 0 TPHOX
POKiB 200 6e3 TaKoro.

YV KpuMIiHaIBHO-TIPABOBIN JIiTEpaTypi BUCIOBIICHA MPOIIO-
3UIls MO0 BUIIICHHS MPOCTHX KYMYJISATHBHHX 1 CKIIaJJHUX
KyMYJISTHBHUX CaHkIii [8, ¢. 83]. ¥ mpocTux KyMynsSTHBHHX
CaHKIIiSIX OCHOBHE (OCHOBHI) TIOKapaHHs MOEHAHO 3 OJTHUM JI0-
JIATKOBUM MOKAPAHHSIM, a B CKIIAIHUX KyMYJIITUBHUX CAHKITISIX —3
JEKiTbKOMa JIOMATKOBUMHU TIOKAapaHHSIMH. YCi KyMYJSITHBHI
CaHKIIii, [0 BCTAHOBJICHI 3a 3JIOYMHU MPOTHU JOBKULIS, € TPO-
CTUMH. €JIMHAM JIOIaTKOBUM HOKapaHHSM, 110 TepeadayeHo y
3a3HAYCHUX CAHKIISIX, € 1M030aBJICHHS MpaBa 00iMAaTH TEeBHI
mocaau abo 3aliMaThCs MEBHOIO AisUIbHICTIO. JlaHwWid BUA ITO-
kapanHs nepenbadenuii cr. 55 KK sk ocHOBHE IOKapaHHS Ha
CTPOK BiJI IBOX JIO IT’ITH POKIB 200 SIK JOOaTKOBE MOKapaHHs Ha
CTPOK BiJI OJIHOTO JI0 TPHOX POKIB Ta BCTAHOBIIKOETHCS 3a BYM-
HEHHsI 3JI0YHHIB TPOTU JTOBKILISL, IO BIYNHIOIOTHCS CITYKOOBH-
MH a00 creriaabH0-3000B I3aHUMA 0CO0aMU.

Ilix cmyx00BUMH OCOO0aMH B aHANli30BaHOMY BHUIAJIKY
PO3YMIIOTh Cy0’€KTiB, Ki MiIIaAaloTh IiJl O3HAaKu 4. 2 cT. 364
KK i BUKOPHCTOBYIOTB CBOE CITY)KO0BE CTAHOBHILIE JIIsl BANHEHHS
37I04MHY TPOTH JTOBKULIA. [{e MOKyTh OyTH Oyab-siKi Ci1y»)OOBI
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0Cco0H, Ha SIKUX JISKUTh 000B 130K JOTPUMYBATHCS €KOJIOTTHHUX
HOpMaTuBIB a00 KOTpPi CBOEIO CIIy:KOOBOIO IIOBEIIHKOI CTBO-
pWIN CHUTYalil0 HEBUIIPABIAHOTO EKOJIONiYHOro pm3uKy. Ha
CrelianbHO  3000B’S13aHUX  0c00aX JICKUTh  CHELianbHUI
000B’s130K 3a0e3MeuyBaTd HEOOXiOHUM 1 MPUIHATHUN piBeHb
CKOJIOTTYHOT Oe3nekH (mpu poOoTi 3 HEOE3MEUHUMH PEUOBH-
HaM{ W BiZIXOJaMH, KEPyBaHHI OYMCHUMH CIIOPYAaMH 1 T.JI.)
[13,c. 105-106].

[{oso HEoOXiMHOCTI BpaxyBaHHsS OCOONMBOCTEH Cy0’ekTa
3704YMHY, BapTO 3ayBAKUTH, IO Mepen0adeHHs y CaHKII MeB-
HOTO BHJIy MMOKapaHHs Ma€ OyTH 3yMOBIICHE HOTO MOTEHI[IHHOO
MOKITMBICTIO HAHOLIBII CYTTEBO BIUIMBATH HA 0COOY THUIIOBOTO
3JIOYMHIIS, SKUH BYMHIOE BIMOBIHI 37104MHU. Ha Hamy mymKy,
TaKxi pillleHHs] MAlOTh IPYHTYBATHCh HA BUCHOBKAX MOMEPETHBOI
KPHUMIHOJIOTIYHOI ~€KCIIePTH3M IIOA0 XapaKTePHUCTHUK OCO-
6u 3nounHi. ColliajibHa 3yMOBIICHICTh, a TAKOXX HAayKOBa Ta
KPUMIHOJIOTIYHA OOIPYHTOBAHICTh KPUMIHAIBHOIO  3aKOHY
PO3IIISIIAETHCST BUCHUMH SIK TIOKa3HHK HOTO CIPaBeIMBOCTI
[19, c. 755]. Tomy mnpoBeneHHs Takoi EKCHEPTU3U €
BIJIOOpaYKEHHSIM PiBHS MPABOBOT KYJIBTYPHU 3aKOHOJIABIIS Ta HOrO
MPArHeHHS JI0 KPUMIHOJOTTYHOT OOTPYHTOBAHOCTI BHJIIB TTOKA-
paHb, 1110 MOXKYTh OyTH 3aCTOCOBaHI 3a MEBHI BUJIU 3JI0UHHIB.

JlonarkoBe nokapaHHs y BUi 11030aBlIeHHs 1pasa o0iiimaru
neBHI nocaay abo 3aiiMaThCs TIEBHOIO JiSUTBHICTIO BCTaHOBIIE-
HE 3a 3JI04MHH, nependadeHi cr. cr. 236, 237, 254 KK, yactu-
Hamu 1 cT. ct. 2391, 2392, 241, 243 KK, yactuHamu 2 CT. CT.
238, 239, 241, 243 KK, yactunamu 2, 3 ct. ct. 2391, 2392..
HeoOxiHO 3BEpHYTH yBary Ha BiJICYTHICTh Y IIbOMY MEpEIiKy
yacTuH 2 cT. cT. 242 Ta 253 KK. 3a3HaueHa cutyauis €, Boye-
BUJIb, HENOTIYHOIO 3 ypaxyBaHHSIM HAasBHOCTI y 4acTWHax |
LUX CcTareil Mo30aBieHHs MpaBa OO0iMaTH MeBHI mocaau abo
3afiMaTUCsl TIEBHOIO JISUTHHICTIO SIK OMHOTO 3 OCHOBHHX IMOKa-
panb. BuBuenHs cnpas 3a ct. 242 «[lopyIieHHs mpaBHII 0X0po-
HH BOZ» JO3BOJMIIO 3’sICYBaTH TUIIOBI XapaKTEPHUCTUKN BUHHHX
0ci0, sIKi 3a CTaTyCHO-IIPABOBOIO O3HAKOIO € CIIY>KOOBUMHU OCO-
0amMH — KepiBHUKaMH JIep)KaBHUX 200 KOMYHaJbHHX YCTaHOB,
MAMPUEMCTB 200 K Cy0’€KTaMH TiIMPHEMHUIBKOT JIISITBHOCTI.
Came TOMy IOKapaHHs y BHII 1o30aBiieHHS IpaBa oOiiiMaru
eBHi ocaau ado 3aliMaTuCs IEBHOKO AiSUIBHICTIO MOIIIO O MaTu
CTOCOBHO 1Ii€1 Kareropii 0cid NeBHMIA 3armo0iKHINA eeKT.

BucHoBku. ITpoBeneHuii aBTOpoM CUCTEMHHUI aHAIi3 1IPo-
OsieM TeHasi3allii MocsiraHb EKOJIOTIYHOTO XapakTepy 03BO-
JIMB BUSBUTH Ta OOIPYHTYBAaTH HAsBHICTh HEY3TOPKCHOCTI
caHKIIH okpemux HopM posnairy VIII OcobnuBoi yacTUHU
KK VYkpainn «3I0YMHM NPOTH MOBKULID i3 pO3POOICHUMH
KPHUMIHAJIBHO-TIPABOBOIO HAyKOIO MPABHJIAMM KOHCTPYIOBAHHS
CaHKI[H, a TaKoXK OKPECIUTH NUIIXH 1X TOJONAHHSI. 3Baka-
IO4YM Ha HEOOXiJHICTh BPaxyBaHHS CHCTEMHHX BIIACTHBOCTEH
CUCTEMH TIOKapaHb, 3a0€3MEUCHHS CITIBBIHOIICHHS MK CTy-
HEHEM TSDKKOCTI 3JI0YUHIB IPOTU JAOBKULIS TA CYBOPICTIO BUIY
1 po3Mipy MOKapaHHs, IO TNepemdayaeTbesi 3a HOro BUMHEH-
HS, & TAKOXK 3 METOK MIJIBUILCHHS 3ar001KHOTO MOTEHIATy
MeHai3alii 3JI04MHIB NPOTH JTOBKULISA SK CKJII0BOI MPOTHIIT
€KOJIOTIUHIN 3JI0YMHHOCTI, BBKAETHCS 3a IOLLIFHE 3aKOHO/AB-
4ye KOPUT'YBAaHHS BIIMOBIJHUX HOPM. 3arporioHOBaHi 3MiHK Ma-
I0Th, HA JIyMKY aBTOpa, Y MEPCIEKTUBI CIPHATH MiBUIICHHIO
e(DeKTUBHOCTI TeHai3allil HAOMM3MBIIN 3aCTOCYBaHHS I10-
KapaHHs 3a MOCSTaHHsA EKOJOTiYHOIO XapakTepy IO YSBHOTO
iZieary CripaBeIUBOCTI.
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YI'OJIOBHBIN MPOIECC, KPUMUHAJUCTHUKA

VIIK 343.98.06 (477)

OKPEMI ACIIEKTH OPTAHIBALIi KOHTPOJIIO
3A MPOBEJIEHHSIM HEIVIACHHUX CJAITYUX (PO3IIYKOBUX) 11

Muxosaa JEHUCEHKO,
3no0yBay CK-1 HHI KP/]
HauionansHoi akazgemii ciryx0u 6e3nexu YkpaiHu

S1n CTPEJIIOK,
3n00yBa4 kadenapu OPII HHIKM
XapKiBCbKOI'0 HallIOHAJILHOTO YHIBEPCUTETY BHYTPILIHIX CIIPaB

SUMMARY

In the article on the basis of analysis of theoretical and empiric material the features of organization of control are examined
after the leadthrough of secret consequence (search) actions. The control functions of leaders of operative subsections, investigators
and leaders of consequence subsections, public prosecutors, leaders of offices of public prosecutor, consequence judges, court are
examined in this connection. It is in addition set that at determination of legal mechanisms of control after the leadthrough of
secret consequence (search) actions a legislator settled previous control which answers the purpose of warning of violations in
this sphere most in detail. At the same time, legislatively subsequent control is well-regulated not enough after the leadthrough
of secret consequence (search) actions, in particular, order, periodicity and grounds of leadthrough of the proper verifications,
accounting form, and others like that.

Key words: legal regulation, counteraction, operative and search activity, fraud, Criminal Procedural Code of Ukraine, secret
investigative (search) actions.

AHOTALIA

VY crarTi Ha OCHOBI aHANI3y TEOPETHYHOTO Ta EMIIIPHYHOTO MaTepially PO3TILIAIOTECS OCOOIMBOCTI OpraHi3amii KOHTPOIIO
3a IPOBEICHHAM HENIACHUX CILMYUX (PO3LIYKOBHX) Ail. Y 1bOMY 3B’S13Ky PO3IISAAIOTHCS KOHTPOJIbHI (DyHKLII KEPIBHUKIB OIle-
PaTUBHUX MiJPO3JLUIB, CILAUMX Ta KEPIBHUKIB CIIIUUX MiAPO3ALIIB, IPOKYPOPIB, KEPIBHUKIB MPOKYpATyp, CIALIUUX CYAIiB, CYLY.
KpiM TOro, BCTaHOBJIEHO, 1110 [IPU BU3HAUCHHI IPABOBUX MEXaHi3MiB KOHTPOJIO 32 IPOBEICHHAM HEMIACHUX CILIYUX (PO3LIyKO-
BUX) /il 3aKOHO/IABELlb HAMOLIBII IETaIbHO BPETYJIIOBAB MOMEPE/IHIN KOHTPOIIb, 10 BiAMNOBIIA€ METI OMEPEKEHHS TOPYILICHb
y wii cdepi. BogHouac 3akoHOAABUO HENOCTAaTHHO BPErYAbOBAHUM MOATIBIIMN KOHTPOIb 3a IPOBEICHHSIM HEIIACHUX CIIT4uX
(po31IyKOBHX) Aiif, 30KpeMa MOPSIIOK, MEPIOMYHICTD Ta MiICTABU TPOBEICHHS BiMIOBIAHUX MEPEBIpPOK, GOpMH 3BITHOCTI TOIIIO.

KurouoBi cjioBa: mpaBoBa periiaMeHTAllisl, OTIepaTHBHO-PO3IIYKOBA [isUIbHICTh, KpHUMiHAIBHUEN TpoliecyaibHUN KOJIEKC,
MIPOTH/IiS], IaXpaicTBO, HETIACHI CITiui (PO3IIYKOBI) [il.

Konrpoms y Oymb-sikilt cdepi mromchKol

BcTyn. A.M. Kucnoro, 1.0. Knimosa, I.I. Kottoka, B.A. Jlykamio-
IUSTIBHOCTI BUCTYIAE 3aco00M opraHizaiii 3BOpOT-

Ba, €./1. Jlyk’ssaunkoBa, B.T. Manspenka, [.I. MycieHka,

HOTO 3B’SI3KY, 3aBJSIKH SIKOMY CyO’€KT yIpaBliHHS OTPUMYE
iHpOpMaIifo PO 00’€KT, KU BiH KOHTPOJIOE, Ta MPO BH-
KOHAHHS CBOTO pimieHHs. Bix iHmMX QyHKIIH KOHTPOIb
BIZIPI3HAETBCS  OCOONMBOIO  LBOBOIO  CIPSIMOBAHICTIO,
CaMOCTIHUM XapakTepoM Ta 00 €KTHBHOIO HEOOXiIHiCTIO
JUist ¢(peKTUBHOTO 3MIMCHEHHS HEIVIACHHUX CIIA4uX (po3iry-
KoBHX) Hii [6]. CkilagHiCTh Ta Pi3HOMAHITHICTh TaKWUX il
00yMOBIIIOE OaraTopiBHEBY Ta CKJIAIHY CHCTEMY KOHTPOIIO
3a iX IPOBEACHHSIM.

3HayHa KUIBKICTh MPOOJIEMHUX MUTaHb, L0 BHHHUKIHU
TTiCJIS 3aTPOBAKEHHS BKa3aHOTO TPAaBOBOTO IHCTUTYTY Hapasi
JOCITIJDKYETHCS POBIIHUMHU BITYM3HSIHUMHU MTPABO3HABIISIMH.
30KkpeMa pi3HOMaHITHI IPaBOBi aCMEKTH IIPOBEICHHS Herac-
HUX CIIAYUX (PO3LIYKOBUX) Il BHCBITIIOBAINCS y pOOOTax
A.l. Anekceera, O.A. Biniuak, B.B. Banusipuyka, A.®. Bos-
Horo, B.O. TnmymxkoBa, C.O. I'punenka, B.M. I'punuaxa,
J.B. TI'pe6enwscrroro, FO.M. T'pomeBoro, O.B. Karutinoi,
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®.M. Haropcskoro, L. Hukudopuyka, M.A. Tloro-
peuskoro, O.B. Ceninoi, JI.b. Cepreepoi, B.I. Cninuenka,
€. . Cxynima, O.FO. Taraposa, JI.ZI. Ynanosoi, B.I. ®apun-
wuka, M.O. unina, M.€. Illymuna, O.M. FOpueHka Ta iH.
BonHouac Hapasi HelOCTaTHS yBara NpUAIISETHCS MUTAaHHAM
oprasizalii KOHTPOJIIO 3a MPOBEIEHHAM HEMNIACHUX CIIIUMX
(po3I1IyKOBHX) JTilA.

Mera crarTi. Po3misiHyTH Ha OCHOBI aHaji3y TEOpETHY-
HOT'O Ta eMIIIPUYHOTO MaTepiany OKpeMi acleKTH opraHizarii
KOHTPOITIO 32 MPOBEICHHSIM HETIACHUX CIITUUX (PO3IIYKO-
BUX) Jiil.

Bukian ocHoBHoro marepiajy. IIpaBoBy OCHOBY KOH-
TPOJIEHUX TOBHOB)KEHD P MPOBEIICHHI HEMIACHUX CITTYMX
(po3mrykoBux) i craHoBuATh KoHcTutynis  YkpaiHu,
KpuminanbHuil nponecyaibHui Kojxekc YkpaiHu (Hagami —
KIIK), KpuminanpHuii kojekc YkpaiHH, 3akOHH YKpaiHu
«IIpo mpoxyparypy» Ta «lIpo omeparuBHO-PO3IIYKOBY

MARTIE 2015



JURNALUL JURIDIC NATIONAL: TEORIE $I PRACTICA » HALMOHAJIbHBII FOPUTAYECKHUIT KYPHAJL: TEOPHSA 1 ITPAKTUKA » NATIONAL LAW JOURNAL: TEORY AND PRACTICE

IisbHICTBY, [HCTpykuis «[Ipo opranizamito npoBeACHHS
HETJIACHUX CIiAUMX (PO3IIYKOBMX) Jilf Ta BUKOPUCTAHHSA iX
pe3yNbTaTiB y KPUMIHATIBHOMY MPOBAKEHHI», 3aTBEpIKeHA
MmikBimomunm Hakazom Ne 114/1042/516/1199/936/1687/5/
Big 16.11.2012 p. (Hanani — IHCTpyKUis) Ta iHII HOPMAaTUBHO-
npaBoBi akTh. [TOpsIOK, TaKTHKAa Ta METOIUKA TPOBEIECHHS
OKPEMHX HEINIACHUX CJiTuuX (PO3LIYKOBHX) JiH, B3aeMOJist
YIOBHOBA)XEHUX OIEPATUBHUX MiAPO3ILNIB, SIKI BUKOHYIOTh
JIOPYYEHHsI CITiIY0T0, MPOKYpOpa Ha iX NMPOBENEHHS, 3 0CO-
O6amu (IiapO3/iJIaMu), O 3aJIy4al0ThCs JI0 MPOBEIACHHS Ta-
KHX JIiif, peryiiolThCS OKPEMHUMH HOPMATHBHO-IPAaBOBUMHU
aKTaMHU OpraHiB, y CKJIaJli SKUX 1epeOyBatTh YIIOBHOBAXKCHI
OTIepATHUBHI ITiPO3ILIH.

KoHTpoJTh 3a MPOBEICHHAM HEIIACHHUX CIITUUX (pO3IIy-
KOBUX) JIiii MOJKHA KJTaCU(iKyBaTH 3a pi3HUMHU 03HaKamHu. Tak,
3aJIe)KHO BiJ| €Tary MPOBEJCHHS MOXKHA BUIUIMTH TONEpe-
JUKYBaJIbHHM, TOTOYHHH 1 MONAIBIINN KOHTPOJIb. 3a 00CsIrom
MEPEBIPKH MPUIHATO PO3PI3HATH 3arajbHHM, CreIialbHuN 1
rajy3eBuil KOHTpoIb [6]. OnHaK, OCKIIBKY KOXKHHI KOHTPO-
JI0I0UYUH cy0’€KT BUKOPUCTOBYE creuu(iuHi METOAU Ta 3a-
cOOM KOHTPOJIO, YITKO BH3HAYEHI 3aKOHOM, BOAYaeThCs 3a
JIOLTBbHE PO3IVISIHYTH KOHTPOJIb 33 MPOBEACHHIM HEIIaCHUX
cniguux (po3LIyKOBUX) Al y po3pi3i HOBHOBaXKEHb Cy0’ €KTIB,
10 HA/IIJICHI KOHTPOJIbHUMH (QPYHKITISIMH.

Jlo mocanoBux oci0 Ta opraHiB, sIKi Ha/iJICHI KOHTPOJIb-
HUMHU (DYHKLISIMU 32 OPOBEJECHHAM HEIIACHUX CIIT4UX (PO3-
LIYKOBUX) JiH, HAJIEXKATh:

— KepIBHUKH YIOBHOBA)XCHUX OTICPATMBHHUX IT1IPO3/ILTIB;

— CJIi141, KePIBHUKHU CJI1TYUX TiAPO3ITIB;

— IIPOKYPOPH, KEPIBHUKHU IPOKYPATyp;

— cJia4i ey, Cya.

Po3rsiHeMo 00cAr Ta HOPSIOK peani3auii KOHTPOJIBHUX
(yHKII# BKa3aHUX OCI0 OLIBII eTaTBHO.

KontposbHi  ¢yHknii kepiBHHKIB
nmiapo3ainis

[Micns ToroO, SIK CNiAYWA, POKYPOP HAJACHIAE AOPYUYEH-
Hsl KEPIBHUKY Oprasy, Iij FOPUCIUKIIIEIO SKOTO 3HAXOAUTHCS
MicClle BUMHEHHsI KPUMiHAJIbHOTO IPABOLOPYIIEHHs 1y CKIal
SIKOTO 3HAXOAATHCS ONEPATHBHI MiAPO3iIN, YIOBHOBaXKEHI
Ha TIPOBEJCHHS HEMIACHUX CIiI4YuX (PO3UIYKOBHX) [l
(ct. 246 KIIK VkpaiHu), KepiBHUK OpraHy Bi[IOBIIHO 10
BiJOMYMX HOPMATHBHO-IIPABOBHX aKTiB BHU3HAYa€ BHUKOHAB-
s — ONEPAaTUBHUI MiApo3aia (ONepaTHBHI MiAPO3IIIH) —
1 311HCHIOE KOHTPOJIb 3a IX pOOOTOI y BIAIOBIAHOCTI 10
BiJIOMYHX HOPMAaTHBHO-TIPABOBUX akTiB. BkaszaHi miapo3minu
MAaloTh MPaBO BUKOPUCTOBYBATHU CIICIiaIbHI TEXHIYHI 3ac00U
Ta KOH(pineHLilHe cniBpOOITHUITBO y BCTAHOBIEHOMY IIO-
psiaky [9].

Ilepmr 3a Bce KEpiBHUKM OMNEPATHBHHUX IMiJPO3/A1IIB
HNOBHHHI CHiIKyBaTH, 100 YIOBHOBAXKEHI ONEpaTUBHI
MiIPO31JIM HE BUXOIUIIHM 32 MEXKI JIOPYUYEHb CIIAYOTO0, MPO-
kypopa (ct. 41 KIIK). 3a HeoOxigHOCTI BOHU 3000B’s3aHi
MOBIJIOMIISITH TPO BUSBJICHHS OOCTaBHH, SKi MalOTh 3Ha-
YeHHs IS KPUMIHAJIBHOTO IPOBAPKEHHS Ta BHMArarmoTh
HOBHUX IPOIIECYaJbHUX PIICHb CIiJ40r0, MpoKypopa. Bo-
JHOYAC MiJl YaC BUKOHAHHS AOPYYEHb CIiAUOro, IPOKypopa
CIIBPOOITHUKN YIIOBHOBa)KEHOTO OMEPATUBHOTO ITiIPO3A1ITy
HE MaroTh NpaBa 3/1HCHIOBATH MPOIIECYalibHI /i1 32 BIIACHOIO
iHIIaTUBOIO 200 3BEpTATUCA 3 KJIONOTAHHIMH 10 CIIJ40Tr0O
CYI 4M IPOKypopa.

Havanpaukom YIIOBHOBa)KCHOTO OIIEPaTHBHOTO
HIIPO3ILTY TaKOX 3IHCHIOETHCS KOHTPOIb 3a JOTPUMAHHIM
CTPOKIB 1 MOBHOTH BHKOHAHHS JOPYYEHHS CIIiTUOTO, MIPOKY-
popa (1. 3.12 TncTpykiiii).

OnmepaTuBHUX
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3a pe3yapTaTaMu BUKOHAHHS JOPYYEHHsS OIEpaTUBHHUH
CHIBpPOOITHUK CKJIaJa€e pamopT i3 3a3HAUCHHSAM JOpPYUEH-
HSl, IO MiJUISTa]0 BUKOHAHHIO, 3QTyYeHHX MPH IIbOMY CHII 1
3ac00iB, a TAKOXK PE3yJIbTATIB BUKOHAHHS.

HayanpHUK yIMOBHOBa)XEHOTO ONMEPATHBHOTO IMiIPO3ALTY
npuiiMae pilleHHS [UIIXOM HakJIAJeHHs pe3oirouii Ha
pamnopTi CTOCOBHO MOKJIMBOCTI HAIlpPaBICHHS MPOTOKOIY Ta
JIOAATKIB JI0 HHOTO MPOKYPOPY UM BXKUTTS 3aXO/IIB IO HAIEK-
HOTO BUKOHAHHSI JOPYYEHHS.

[IpoTokoa Ta 10JaTKH 10 HBOTO HE Mi3HilIe 24 TOANH Micis
CKJIIaHHS Ha/Ial0ThCS IPOKYPOPY, 3a3HAYCHOMY B JIOPYYEHHI.
Marepianu, 110 MOKYTh po3imudpyBaTu KOHDIIEHIIIHI Ke-
pena orpumanHs iHQopMarllii, He HaJarThCs.

TMonmanbmii KOHTPOJIb 32 MPOBEICHHAM HETIACHHUX CITiTIMX
(pO3IIyKOBHX) [ili KEpIBHUKAMH OIEPATUBHHX IiJPO3/ILUTIB
3IHCHIOETHCA MTiCIs BUKOHAHHS BiTNOBIJHOT HEMIACHOT CJ1iiuoi
(po3irykoBoi) [ii. Mloro mMpoko BUKOPHCTOBYIOTH B OpraHax
BHYTPILIHIX CIIPaB, OCKUIEKU TaKWI KOHTPOIb JO3BOJISIE IOCUTh
MIOBHO BHMBYMTH IiSUIbHICTH CUCTEMH YIPABIiHHS Ta BU3HAYM-
TH HampsIMU 11 BIOCKOHaJEeHHs. Llell BHJ KOHTPOJIIO CIpPSMO-
BAHO HE JIMIIC HA BUSABIEHHS HETaTMBHUX SIBMII, a H HasBHUX
nmo3uTHBHUX (akTiB. Moro mera — aHaji3 3arajbHOrO CTaHy
poboTn i yCyHEeHHSI HENOIMiKiB, MO Oyau BUSBICHI ITiJ Yac
nepeBipku. Marepianu nepeBipok 0OPMIISIOTECS BiTIOBITHO
JI0 BHYTPILIIHBOBIZIOMYMX HOPMATHBHHUX aKTiB. 3a JOTIOMOTOI)
TMOJIAJTBIIION0 KOHTPOJIIO BHUSBISIOTHCS MOPYIICHHST 3aKOHHOCTI,
a TaKkoXX BUHHI y IMX TMOPYIISHHSX ONEepaTHBHI MPalliBHUKH.
TakuM 4YHMHOM, KOHTpOJIb 3a0e3leuye  HEBiIBOPOTHICTh
BIJIOBITAJIBHOCTI, & TAKOXK JIO3BOJISE PeallizyBaTH Ii3HABAIbHY
i perynsaTuBHy QyHKIii [6].

KonTpouabHi pyHkuii caiguux Ta KepiBHHKIB caiqumx
niapo3ainis

Crnigunii MOXe MPOBOANUTH HETIIACHI CIiaui (PO3IIYyKOBi)
nii caMOCTIifHO a00 CHIJILHO 3 YIIOBHOB2XCHUMHU OITIEPATHB-
HUMH MiJPO3IUTaMH, 3aJlydyaTd A0 iX NPOBEACHHS IHIIMX
oci0, a TakoK JOpydYaTd iX MPOBEICHHS YIOBHOBAKCHUM
omnepaTuBHUM migpo3ainam (m. 6 cr. 246 KIIK Vkpaium).
BiamnoBigHo 10 1BOTO CHiAYNI Mae KOHTPOJIbHI TOBHOBaXEH-
Hsl IIOJI0 peasti3allil onepaTUBHUMHU MiAPO3/AiJIaMH CBOIX J10-
py4eHb.

KepiBHUK C1iJ4Oro Mmifpo3[ily B MeEKaX CBOIX MOBHO-
Ba)KEHb 3/1IHCHIOE KOHTPOJb 32 MPABWIBHICTIO O0(QOPMIIEHHS
JIOPYYEHHS CIIiA4oro. 30KpemMa J0pyUIeHHS IOBUHHO OyTH MO-
TUBOBaHUM, MICTUTH iH(pOpMaLilo, sika HeoOXiAHa Al Horo
BHUKOHAHHS, MICTHTH KOHKpETHE 3aBJaHHs 1 BU3HAYEHI CTPO-
KM BUKOHAHHS, & TaKOXX MOBUHHI OyTH BHU3HA4Y€HI KOHKPET-
HUI TPOKYPOP, SIKOMY CJIiJ] HAPABISITH MaTepiaiu B MOPSII-
Ky cT. 252 KIIK Ykpainu, mopsiok B3a€MOMIT MK CJIITUHUM,
MIPOKYPOPOM 1 YHMOBHOB2)XKCHHUM OIEPATHBHUM IiAPO3iJI0M
Ta TEPMIHU CKJIAaJaHHS MPOTOKOIIB NpO XiJ 1 pe3yiabTaTu
MPOBECHOT HerltacHOT ciiiuoi (po3urykoroi) aii [9].

KpiM TOro, KepiBHUK CIIiMOrO OpraHy BiAIOBIAHO 110
BiJJOMYHX HOPMATHBHO-TIPABOBUX AKTiB BU3HAYAE BUKOHABIIS —
OTepaTUBHUN TIAPO3ia (OMepaTuBHI MIAPO3ALIH), a TAKOK
KOHTPOJIIOE TOTPUMaHHS CTPOKIiB 1 MOBHOTY BHKOHAHHS JO-
PYUCHHS.

ITix wac mpoBeACHHS HEIACHUX CIIMYUX (PO3IIYKOBHX)
il ciiguuii a00 YIOBHOBaXCHUW ONEPAaTUBHUE IMiJIPO3.Ii,
SKH BHKOHYE JIOPYYCHHS, Ma€ NPaBO BUKOPUCTOBYBa-
Td iH(pOpMAIlilo, OTPUMaHy BHACTIAOK KOH(]IACHIIHHOTO
CIiBpOOITHUIITBA 3 IHIIMUMHU 0c00aMu, a00 3aly4yaTu IuX 0cid
JI0 IIPOBE/ICHHSI HEIIACHUX CI1MUMX (PO3LIYKOBUX) Hill y BU-
najakax, nepexdadeHnx KpuMiHAIBHUM MPOIECyalbHUM KO-
nekcoM (ct. 275 KIIK Vkpaiun).
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KepiBHUKH BIAMOBIAHMX MiAPO3ALIIB 3AIHCHIOIOTh KOH-
TPOJIb 3a JOTPUMAHHSIM CTPOKIB TPOBEACHHS HErTaCHUX
ciiguux (pO3UIYKOBUX) i, a y BHIIQJKax, rependadyeHux
KIIK, MoXyTh MpOIOBXKYBaTH CTPOKH iX mpoBedeHHsS. Tak,
CTPOK IIPOBEJCHHS HEIVIACHOT clIiauoi (po31IykoBo) Aii Moxxe
OyTH IPOJOBKEHHN:

— KepiBHMKOM OpraHy JIOCYJIOBOTO PO3CIIilyBaHHS, SKIIO
HerlacHa ciliuya (po3IIyKoBa) Jisi IPOBOAMUTHCS 3a HOTro abo
CJIITY0TO PILICHHSIM, — JIO IECTH MiCSIIiB;

— HayaJbHUKOM CAMOCTIHHOTO MiJPO3/Aiy BiIOBITHOTO
IIPaBOOXOPOHHOTO OpraHy, SIKIO HelIacHa ciigya (Po3LIyKo-
Ba) JIisl HPOBOIUTHCS 32 PILICHHSIM CIIIY0T0, — 10 JBAHAILS-
TH MICSIIIB;

— MiHicTpoM BHYTpIIHIX cHpaB YKpaiHH, TI'OJIOBOIO
Coayx0u Oe3nekn YKpaiHH, KEpiBHHKOM IEHTPaIBLHOTO Op-
raHy BHMKOHaBYOi Biajy, 110 3a0e3rneuye (QopMyBaHHS Ta
peaiizye IepKaBHY MOJIATKOBY i MHUTHY MOJITHKY, TOJOBOIO
JepxaBHOTO OIOpPO PO3CIioyBaHb, SKIIO HETJaCHA Cligda
(po3urykoBa) Aisi MPOBOAUTHLCS 3a PIIICHHSIM CIIiT40TO, — JI0
BICIMHAIISTH MiCSIIIB.

KonTtpoabHi ¢pynkuii npokypopiB, kepiBHHKIB IpoOKY-
patyp

KonTponbHi (QyHKLiI @pokypopa OO IPOBEICHHS
HETJIACHHUX CIiTUuX (pO3IIYKOBHX) il peani3yloThcs Ha
pi3HUX eTamax iX mposefeHHs. [lepir 3a Bce mpoKypop nogae
CHIUOMY CYAJi KJIOMOTaHHS abo0 MOTOMKYE KIIOTOTAHHS
CJIITYOTO MPO MPOBEACHHS HETIacHOi CIimadoi (PO3IIyKoBOi)
nii, a y Bunazkax, nependoadenux KIIK, camocriitHo 103BoIsIE
MPOBENCHHS TaKUX MAii. BUKIIOYHO MPOKYpOp Mae MpaBo
MPUIHSATHU PIIICHHS TIPO MTPOBEACHHS TaKOT HETJIACHOT CITi 401
(po3urykoBoi) Aii, IK KOHTPOJb 32 BYMHECHHSM 3JI0YHHY (CT.
271 KIIK Ykpainu).

[IpeameToM KOHTPOIIIO IPOKYpOpa Ha IIbOMY €Tarli €:

1) HasgBHICTH 3aKOHHUX TIiJCTaB J0 IMPOBEICHHS
IIeBHOT HEIIacHOi ciiguoi (po3mykoBoi) nii (ropuauyuHa
0OIPYHTOBAHICTh HETIACHOT CJIi 1401 (PO3IIyKOBO1) J1ii);

2) HasBHICTh (AKTHYHUX MiAcTaB (pakTHuHA OOIPYHTO-
BaHICTh HEMIACHOI ci1i14oi (po3urykoBoi) aii);

3) nmonmep:kaHHS TPOLEAYPHU OTPHUMAHHS IIO3BONY Ha il
IIPOBEICHHS.

Po3misim  Ta TOTO/DKEHHS TMPOKYpOPOM  KIIOMOTaHHS
CJIIYOTO TPO HAJAHHS J03BOJY Ha MPOBEICHHS HETJIacHOI
cmiyoi (po3urykoBoi) Aii 3iHCHIOETHCS HEBIAKIATHO 3 MO-
MEHTY HaJXO/DKEHHs. [IpOKYpOpOM BHBYAIOTHCS MaTepiain
KPUMIHAJIBHOTO TIPOBA/DKEHHS, SIKI € IiJCTaBOIO ISl MPH-
HHATTA PIICHHS PO MOTOMKEHHS KIONMOTaHHA. Binmosa y
MOTOJKEHHI KJIOTIOTaHHS MPUIMAEThCsT y GOpMi OCTAaHOBU
1 He BHKJIIOUAE TOBTOPHOTO 3BEPHEHHS CJIITUOTO MICIsl OTPH-
MaHHS JIOJJaTKOBHUX JIOKa3iB a00 YCYHEHHs HEJOJIiKiB, BKa3a-
HUX IPOKYPOPOM Y pillIeHHi.

VY mocraHOBI PO BIAMOBY MPOKYpOp, 3a HAasBHOCTI
MiJICTaB, MOXKE KaTErOPUYHO BIIMOBHUTH Yy TOTO/DKCHHI KIIO-
[OTaHHS ClIiJ40oro abo BKa3aTH Ha OKpeMi HENOJIKHU, SKi
HEOOXITHO YCYHYTH, Y Ha JTOJIATKOBI JOKa3H, sIKi HEOOXITHO
3i0paru.

VY mporeci IpoBeJeHHsT HEMIACHOI cIia4oi (po3LIyKoBoT)
Iil IPOKYpop KOHTPOIIIOE, TEPII 32 BCE, JOJAEpKaHHS BCTa-
HOBJICHUX CTPOKIB 11 MpOBEACHHs. Y PpIllIEHHI MPO MpoOBe-
JeHHsI HermacHoi ciinyoi (po3mykoBoi) aii 000B’S3KOBO
3a3HavYa€ThCs CTPOK i1 mpoBeaerHs (4. 5 ct. 246 KIIK Ykpainm).
CTpoK MpOBEACHHS HEMIAcHOI CJia4oi (po3irykoBoi) il
MoOxe OyTH CaMOCTIHHO IIPOJOBXKEHHUH NPOKypopoM 10
BICIMHAIIATH MICSIIIB, SKIIO HEIIACHA ciifua (po3IlIyKoBa)
Jisl IPOBOJIUTHCS 32 WOTO PILICHHSIM.
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Kpim TOro, mpoxkypop 3000B’si3aHMII HE JOMYyCKATH
6e3miICTaBHOr0 OOMEKEHHSI IpaB Ta CBOOOX JIIOAMHU IpU
MIPOBEIEHHI HeTacCHUX ciigunx (po3mykoBux) mii. Tak, y
4. 5 cr. 249 KIIK iinerscst mpo 000B’SI30K MPOKypopa IpH-
WHATH PIlIEHHS PO MPUIMHEHHS MOAATBIIOr0 MPOBEICHHS
HeracHol ciiuol (po3irykoBoi) Jii, SKIIO B IIbOMY Bifmaa
HEOOX1IHICTb.

IIpoxypop Mae mpaBo 3a00pPOHUTH IPOBEJCHHS LI HE
PO3M0YaTOi HerIaCHOT CITiuo01 (PO3IIyKOBOi) ii, 0pOPMHBIIH
CBOE€ PIIICHHSI BMOTHBOBAHO MOCTaHOBOK (CT. cT. 110, 246,
249 KIIK VYkpainu).

IIpoxypop 3000B’s3aHUI NPUIHHATH MOAAJBIIE MPOBE-
JICHHSI HErTacHOT ciiiuoi (po31rykoBoi) i 3a 1HIIUX TiICTaB,
BUKJIQJICHUX HUM Y TIOCTA@HOBi, IO HErailHO Ha/Ja€eThCs
KEpIBHUKY OpraHy, SIKUA NMPOBOJAUTH HETNIACHY CIigdy (po3-
IIYKOBY) IO 3a JOPYYECHHSIM CIIJ40ro, MpoKypopa, ado
CliguoMy, SKMH Oe3I0CepeAHbO NPOBOAUTH 3a3HAYEHI Ail
(cT. cT. 246, 249 KIIK VYkpainn).

IIpokypop TakoXx 3AiMCHIOE KOHTPOJb 3a pe3yJbTaTaMu
MPOBEJICHHS MEBHOI HermacHoi ciimyoi (po3urykoBoi) mii.
KepiBHUK oOpraHy, SKOMY IOpyYeHO BHKOHAaHHS HEINIAaCHOT
cmiyoi (po3iryKoBoi) Jii, MOBUHEH HETallHO TIOBIJIOMUTH
MPOKYpOpa Ta CJITYOr0 MPO HEMOXKIMBICTH BUKOHAHHS J10-
pydeHHs, HOro 3aTpuMKy 3 OOIPYHTYBaHHSM IPHYHHU 1
MOBIJOMJICHHSIM IIPO BXKUTTA 3aXOIiB Uil MOAOJIAHHS Iepe-
LIKOJ] Y BUKOHAHHI JopydeHHs [13].

IMicnss 3aBeplIeHHS TNPOBENEHHS HETJIACHUX CIIIJUUX
(po31IyKOBHX) Jid POKYpPOp 3A1MCHIOE KOHTPOJb 32 IMHUCh-
MOBMM IIOBiIOMJIEHHSIM 0COOM, KOHCTUTYLiliHI IpaBa SIKOI
Oyau THMYAcOBO OOMEXEHi IijJ 4yac iX MpPOBEJCHHsS, a Ta-
KOX TI1I03pIOBAHOTO, HOr0 3aXHMCHUKA MPO Take OOMEKEH-
Ha (ct. 253 KIIK Vkpaiau). Y mHOBiOMJICHHI 3a3HAa4a€ThCs
BHJI HEIJIACHOT CIi1uoi (pO3IIyKOBOT) /ii, @ TAKOX MOaJbIIIe
BUKOPUCTAHHS OTPUMAHUX MarepianiB y KpUMIHAIBHOMY
IIPOBAKEHHI a00 IX 3HUILECHHS.

[HCTpYKIliST Hamae TMEeBHI KOHTPOJbHI (YHKIT HE TITBKH
MIPOKYPOPY, SKHH TMOTOMKy€e MPOBENEHHS MEBHOI HEMIacHOl
ciiguoi (po3mrykoBoi) aii, abo Oe3mocepenHbo TpHUiiMae
pilieHHs 1po ii MpOBEICHHS, ane W KepiBHUKY BiIMOBITHOT
npokyparypu. Tak, 3rigHo 3 n. 4.3.2 IHcTpykiii, npokypop
JOCHIPKY€e OTpuMaHy iHpopMmalito, Bu3HaueHy B 1. 4.3.1
[HCTpYKIIT, 1 B pa3i miATBepKCHHS TaHUX TPO BUSBJICHHS 03-
HaK KPUMiHAJIBHOTO MPaBOIOPYIICHHS, IKE HE PO3CIiLy€EThCS
B JIAHOMY KPHMIiHAJbHOMY MPOBA/KCHHI, Y3TOMUBIIH 1€ TH-
TaHHS 3 KEPIBHUKOM NPOKYpaTypH, CKiajgae BiAMOBIIHE KIIO-
MOTAHHA i BHOCUTH HOT0 Ha po3miis] ciigdomy cyui. Bkazane
HE BUKJIIOUAE 3aCTOCYBAHHS BULIMMHU 3a PAHIOM IIPOKYPOpaMu
IHIIKX (OPM KOHTPOJTIO 32 isUTBHICTIO MiJICTIIUX TPOKYPOPIB,
nepenbayeHnx 3akoHoM Ykpainu «IIpo nmpokyparypy».

KonTpoabni gynkuii caiguux cyaais, cyny

BpaxoBytouu, 110 HeriacHi ciigui (po3irykoBi) mii Mo-
JKYThb CYTTEBO OOMEKYBaTH KOHCTUTYIIHHI MpaBa i cBoOOaM
TPOMAJISH, Ha CIIJTUOTO CY/JII0, SIKUil pUiiMae pillieHHs Mpo
MOXITUBICTh TPOBEINEHHSI HETIacHOi Ciiguoi (PO3LIyKOBOi)
Iii, 3aKOHO/IABEIb MOKJIAAE NIMPOKI KOHTPOIbHI QyHKIIT 32
JIOTPUMAaHHSAM IpaB i cBOOOX rpoMaisiH [4].

Tlepi 3a Bce 11l KOHTPOJIBbHI QYHKIIIT peaizyroThCs uepe3
HA/IaHHS JI03BOJIIB HA MPOBEJICHHS Ti€l YM 1HIIOT HErIacHOI
ciinyoi (po3mrykoBoi) nii. Le € popmoro monepemxyBaabHO-
rO KOHTPOIIIO, CIPSIMOBAHOTO Ha HENOINYIIEHHS MOPYLIEHb
npaB Ta ¢cB00OJ 0COOM MPH MPOBEJICHHI HEMIACHUX CJIITYMX
(po3mrykoBux) niid. Tak, 3 13 BuaiB HemIacCHUX Cii4uux (po3-
mykoBuX) JiK 10 mpoBOASATHCS 3 103BOJY CINIIYOTO Cyai (Ta-
Omuns 1).
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Tabmums 1

MMincTaBu npoBegeHHs HEIIACHUX CJHITYUX (PO3UIYKOBHX) Aiii

Ne ni/mt Hernacua crigua (po3irykoBa) mis Hopwma KITK [TizcraBa npoBeaCHHS Oco06IMBOCTI TIPOBEACHHS
[Ipoxypop, ciigumii 3a MOTOIKEH-
HSIM 3 TIPOKYPOPOM 3000B’13aHHI
. . . . 3BEPHYTHCS JI0 CJIIAYOTO CYIIL
1 Ayio-, BiJIEOKOHTPOJIb 0COOH cT. 260 yXBaJia CIIiI40ro Cyaui PHYTHCS L A YL
3 KJIOMIOTaHHSM IPO JI03BLI
Ha BTPyYaHHS y IPUBATHE
CITIIKYBaHHS
Haknanenns apemry Ha . .
2 x pewry cT. 261 yXBajia CI1A40ro cyaal Te came
KOPECIHOH/ICHIIIIO
3 Ormysiz 1 BUTMKa KOPECIOHICHIIIT cT. 262 yXBajia CIIiI90ro Cyi Te came
3HATTS iHpOpMAIii 3 TPAHCTIOPTHUX
4 TeseKoMyHikariianx Mepex (KITK cT. 263 yXBajia CIIiI90To Cyi Te came
VYkpainu)
3HATTS iHPOPMAIIT 3 SIEKTPOHHIX
iHpopMaLiiiHiX cucteM 6e3 BigoMa ii . .
5 - cT. 264 yXBajia CIiuoro cyuii TE came
BJIACHUKA, BOJIOAUIBI a00 yTpUMyBada
(KIIK Ykpainm)
O0cTexeHHs MyOIIiYHO HE JOCTYITHHX
6 MICIIb, KUTJIA UM 1HILIOTO BOJOMXIHHS cT. 267 yXxBaJja CJI140ro Cyal
ocobu (KIIK Ykpainm)
YcTaHOBIIEHHS MiCIIE3HAXOMKCHHS . .
7 . CT. 268 yXBajia CIiuoro cyail
PazioeneKTpOHHOTO 3ac00y
ITOCTaHOBA CJI1TY0TO, TIOTO-
8 CriocrepekeHHs 32 piyyio abo mMicuem a1 cr 269 | 7K€Ha 3 KEPIBHUKOM Opramy
y IyOJIIYHO JOCTYITHUX MICIISX ) ’ JIOCYIOBOTO PO3CITiTyBaHHS,
a00 1MocTaHoBa MPOKypopa
CrioctepexxeHHsI MOKe OyTH pO3-
[10YaTO Ha MiICTaBi MOCTAHOBU
CJTTIOTO, TPOKYPOpa JIUILE Y BH-
CrnocrepexeHHs 32 000010 B A » IPOXYPOp y
9 my6niaHo goctymHuX Micisx (KITK 1. 2 ¢cT. 269 XBaJla CJIAU0ro Cymui HATKOBHX HEBLAKIIA/IHIX BUMAN-
¥ YITH ) ) y ¥ Kax, TIOB’SI3aHUX 13 BPATYBaHHAM
VYkpainu) ” :
JKUTTS JIFOZICH Ta 3am00iraHHAM
BYMHEHHIO OKPEMHUX TSDKKUX a00
0COOJTMBO TSKKUX 37I0UHHIB
10 Aynio-, BIICOKOHTPOJIb MiCIIs ct. 270 yXBaJa CIIi90ro Cyaai
SIK11o npu NpoBeACHHI KOHTPOITIO
3a BUNHECHHSM 3JI0YMHY BUHUKA€E
HEOOXIJHICTH THMYACOBOI0O 00-
MEKEHHS KOHCTUTYLIIHHUX MpaB
11 KonTtposb 3a BUNHEHHSIM 3JI0YHHY cr. 271 MMOCTaHOBA MPOKYpOpa v
0co0u, BOHO Ma€ 31 CHIOBAaTUCS
B MEXaXx, AKi JOIyCKatOThCs
Koncrurymieto Ykpainu, Ha
IigcTaBl pilICHHS CIiAYOTO CyIai
BukoHaHHS crieniarbHOTO 3aBIaHHS ITOCTaHOBA CJI1TY0TO, TIOTOA-
12 3 PO3KPUTTS 37I0YMHHOT TisITBHOCTI 1. 272 JKeHa 3 KePIBHUKOM OpraHy
OpraHi30BaHOi TPYIH Y1 3IOYHHHOL ’ JIOCYIOBOTO PO3CITiTyBaHHS,
oprasizarii a00 IoCTaHOBA IIPOKYpopa
Hernacue otpumanHs 3paskis,
13 HEOOX1THUX JUTSl OPiBHSJIBHOTO ct. 274 yXBaJja CJI140ro Cyal
nocmimkenas (KIIK Ykpainu),

ITix yac HamgaHHS JO3BOJIB CIITYMNA CYIIs TEPEBIpsE SK
(hakTHUHY OOTPYHTOBAHICTH IPOBEICHHS TEBHOI HEMIACHOT
cimi4oi (po3MIykoBoi) Iil, TaK i 1oJep KaHHs MPOLECYaTbHOTO
TOPSIIIKY 3BEPHEHHS 32 JJO3BOJIOM.

30KpemMa CITiuui Cy/IIs TOCTAHOBIISIE YXBaJTy TIPO J03BLUT HAa
MPOBEJICHHS HEIVIACHOI CITu0i (PO3ILIYKOBOT) Jil, SKIIO MPOKY-
POp, CITiTUHif TOBE/IC HASIBHICTh JOCTATHIX TTiJICTAB BBAKATH, I110:

1) OyB BUMHEHMH 3JI0YUH BiJIIIOBIAHOT TSHKKOCTI;
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2) mig Yac MpOBEACHHS HENIACHOI CIiauoi (pO3IIyKoBOi)
nii MOXYTh OyTH OTpUMaHI JIOKa3H, sSKi CaMOCTiiHO a0o B
CYKYITHOCTI 3 iHIIMMM JI0Ka3aMH MOXYTb MaTH CYTT€BE 3Ha-
YeHHsI JJIsI 3°sICyBaHHSI OOCTaBUH 3JI04MHY a00 BCTAHOBIICHHS
0ci0, SIKi BUNHHIIN 3JI0YNH.

Crniguuit cynns 3000B’sM3aHMH  PO3NIIHYTH KJIONOTAH-
HS TIPO HAJIAHHS J03BOJIy Ha MPOBEICHHS HEIIaCcHOI CIIiadol
(po31rykoBoi) il TPOTATOM IMIECTH TOAWH 3 MOMEHTY HOro
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oTpuMaHHs. PO3MIsA KIIOMOTaHHS 3/IMCHIOETBCS 3a y4a-
¢TI0 0ocolu, sika rojana kionotanHs (cr. 248 KIIK). Yxsana
CJIITYOTO CY//I PO J03BiJ HA MPOBEJCHHS HEMIACHOT CITi 401
(po31rykoBoi) /i MOBHHHA BIJINOBIJATH 3arajlbHUM BHUMOTaM
JIOCY/IOBHX pillieHb. B yxBaii 000B’13KOBO 3a3HAUAETHCS CTPOK
11 it (. 5 4. 4 ct. 248 KIIK).

Slkio HeracHa ciigya (pO3LIyKOBa) Jiisl TIPOBOIUTHCS 32
PIIICHHAM CILI4Oro Cyiai, CTpoK ii mpoBeleHHs Moxe OyTu
MIPOJOBKEHUH BUKIIIOYHO CIITUUM CYIICIO Y MOPSIIKY, ITepe-
OauyeHomy crarrero 249 KIIK.

BonHoyac CylIoBHI KOHTPOIb 33 MPOBEICHHSAM HEIACHOI
ciiggoi (po3nrykoBoi) Iii He OOMEXKYEThCS KOHTPOJIEHHMH
¢byHkuismu craigyoro cymui. OTpuMaHi BHACTIIOK TPOBEICH-
HSl HeIJIACHUX CIIT4MX (PO3LIYKOBUX) Jil BIZOMOCTI MOXYTh
CTaTH JOKa3aMH y KpIMiHaJIbHOMY ITPOBaKEHHI BHHATKOBO 32
PILICHHSIM CyIy Ha CTaJil CynoBoro po3msny [2]. Skmio cymom
Oyny T BUsBIICHI TOPYIICHHS OPSIKY MPOBEJCHH HELIACHHX
ciigyux (pO3MIyKOBUX) Ail, OTPUMaHi JOKa3W MOBUHHI OyTH
BusHaHi HeponyctumuMu (ct. 86 KIIK). Lle no3Bomnsie po3risi-
JlaTH OLIHKY CYIOM JOKa3iB, 3400yTHX 3a JONMOMOTOI0 IpO-
BEJICHHSI HEDVIACHUX CIITUUX (PO3IIYKOBUX) JiH, SIK BAXKINBY
(hopMy MOIANBIIOr0 KOHTPOJTIO.

KoHTpoJIb 32 JOTPUMAHHSIM PeKMMY CEKPETHOCTI

OKpeMHUM acIleKTOM KOHTPOJIIO 32 MPOBEIEHHSIM Herac-
HUX CIIIYUX (po3u1y1<01314x) JIil € KOHTPOJIIb 33 JOTPUMAHHSIM
pexkuMy cekpetHocTi. IIpaBoBy ocHOBY 3axucTy 1H(1)opMau11
IIPY TIPOBE/ICHHI HETJIAaCHUX CIIAYMX (PO3IIYKOBUX) Hii cTa-
HOBJATH 3akoH Ykpainu «IIpo nepskaBHy Taemuuiio», Ilo-
pANOK opraHizalii Ta 3a0e3IedeHHs] PEeXXUMY CEKPETHOCTI B
OpraHax Jep>kKaBHOI BIaIH, OpraHax MiCIIEBOTO CaMOBPSIY-
BaHHS, Ha MIJANPUEMCTBAX, B YCTAHOBAX i OpraHizamisx, 3a-
TBepIKeHUH nocTaHoBolo Kabinety MiHicTpiB Ykpainu Bif
02.10.2003 p. Ne 1561-12, 3BiJ BiJOMOCTEH, 1110 CTAHOBIISATH
JIep’KaBHY TAEMHHIIIO, 3aTBEepKeHN Hakazom CiyxOun 0e3-
neku Ykpainu Big 12.08.2005 p. Ne 440, Ta iH111i HOpMaTUBHO-
MPaBOBi aKTH.

[Ticns 3aBepIeHHS MPOBEICHHS HEIIACHUX CIIIYMX (pO3-
IIYKOBHX) JIifi TPOKYpOp CKJIAJa€ MOCTAHOBY MPO MPUAHATTS
PpilIeHHs IOA0 po3ceKkpedeHHs ix MatepianiB. [loctanosa mpo-
Kypopa, SIKUH 3IiICHIO€ TOBHOBaYKEHHS IPOKYpOpa B KOHKPET-
HOMY KPHMIHaJIbHOMY IIPOBAPKEHHI y (OpMi IpoLeCyaabHOTO
KEpiBHHUIITBA, MMOTOKYETHCS 3 KEPIBHHUKOM BiJIIOBITHOTO Op-
rany npokyparypu. KepiBHUK opraHy mpokypaTypu HaJCHIa€e
KEpIBHHUKY OpraHy, sSIKUM 3aCEKpPEYeHO MaTepiajd, KJIOMOTaH-
HS, B SIKOMY 3a3HAUarOThCS IIACTaBH JUIS CKacyBaHHsS rpuda
CEKPETHOCTI, 00JIIKOBUI HOMEp Ta Ha3Ba MaTepiaiB.

KepiBHHK opraHy, Je 3IifiCHEHO 3aceKpedyBaHHs
MarepiaiiB, TicIs OAEpKaHHS KIIOMOTAaHHS B MaKCHMAJIbHO
CTHCIHMU CTPOK, ane He Oinmbiie 10 1i0, CTBOPIOE eKCHepTHY
KOMICIIO 3 MUTaHb TAEMHHIIb, KA BUPIIIYE MUTAHHS PO3CEKPe-
4yeHHs1 marepianiB (po3a. V IHcTpykiii).

BucnoBku. Cucrema KOHTPOIIO 33 TIPOBE/ICHHAM He-
IIACHHMX CITiA4MX (PO3LIYKOBHX) il € rapaHtieio J0TPUMAH-
Hsl TIPHHIIAITY BEPXOBEHCTBA NpaBa y Chepi KpHMiHATLHOTO
CYIOUMHCTBA, Ta MEXaHI3MOM, IO 3arnodirac MPOTUIIPABHOMY
a60 HeoOIrpyHTOBaHOMY OOMEKEHHIO KOHCTHTYLIHHHUX TpaB i
cBoOo1 ocobu. JlerampHa TpolecyanbHa periaMeHTallis mo-
PAAKY TPOBEJCHHS HEMIACHUX CIIYMX (PO3IIYKOBHX) i,
BCTAQHOBJICHHSI IPOKYPOPCHKOTO Ta CYHOBOTO KOHTPOIIO 32
iX 3aiHCHEHHSM, TependavyeHi 3aKOHOM TapaHTil O3HAHOM-
JICHHS 3alliKaBICHUX CTOPiH 3 iX PE3YIBTaTAMH, € BaroMoko
TapaHTielo TOro, IO HerIacHi cuigdi (posimrykosi) aii He
OyIyTh 3acTOCOBaHI Uil 0€3MiACTABHOTO KPHMiHAJIBHOTO
nepeciiyBanHs [2].
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TonoBHuMHU Cy0’€KTamMu, IO HAJICHI KOHTPOJIbHUMHU
MOBHOB)XCHHSIMH 1IIiJI 9ac NPOBEJICHHS HENIACHUX CIITYHX
(pO3IIYKOBHX) [ii, € CIIIYHiA, TIPOKYPOP, KEPIBHUK CIIIAYOTO
HiAPO3ITYy, CHiYuid Cyaas, Cyld, a Takoxk (Ha mijcraBi
BHYTPIIIHBOBIIOMUMX HOPMATUBHMX aKTiB) KEPIBHHKM OIle-
paTUBHUX Miapo3aiiiB. HalOIbII MHPOKUME KOHTPOJIBLHUMHU
MOBHOBAXXCHHSIMH HAaJIJICHI CY/IOBI OpraHu B 0CO0i CIi40ro
CYAI, II0 BIATIOBi/la€ IIPUHIMITY BEPXOBCHCTBA MPaBa.

IIpu BU3HAYEHHI MPABOBUX MEXaHi3MiB KOHTPOJIO 3a MPO-
BEJICHHSM HEIVIACHHUX CIIAYuX (PO3IIYKOBHMX) JIi 3aKOHOAA-
BEIlb HAI{OIIBII IeTalbHO BPETYIIOBAB ITONEPEIHI KOHTPOIIb,
10 BIJIMOBIJa€ METi MOMEPE/PKEHHS TMOPYIIeHb Y ik cdepi.
BoaHouac 3aK0HOJaBYO HENOCTaTHHO BPETYILOBAHUI MOAAIb-
MM KOHTPOJIb 32 MPOBE/ICHHSIM HEITACHUX CIITYHX (PO3IIy-
KOBHX) JIiif, 30KpeMa IMOPSIO0K, MEPIOJUYHICTh Ta MiJCTaBU
TPOBECHHS BIJITIOBIIHUX nepeBipOK (bopMH 3BITHOCTI TOIIO.
Ha cporoani npu npoBe/CHHI TaKMX [EPEBIPOK [OCAI0BI 0CO-
OW BINOBITHHX MIAPO3MIIIIB Y MEBHUX BHIAIKaX MalOTh Ke-
pyBartHcs BiJOMYMMH HOPMAaTHBHUMH aKTaMH, PO3pOOICHUMHU
mie 1o yxsanenus KITK 2012 poxky.

HenocrarHpo 4iTKO BPEryabOBaHO MPOLECYabHUN MOps-
JIOK TIOBIJJOMJICHHSI T4 HACJIJIKK HETIOBIIOMJICHHS MPO MPOBE-
JICHHSI HETIACHUX CJIIAYMX (PO3LIYKOBHX) Ail, 30kpema Gpopmy
TAKOTO ITOBIIOMJICHHS, HACIIJKK OPYLIEHHSI CTPOKIB TOLIO.

BimoMunii KOHTPOJIb TIOBUHEH OXOILTIOBATH BCi CTOPOHHU
JiSUTbHOCTI OIIEPaTUBHUX M1APO3/iNiB, YC1 CIEKTH 3aCTOCYBaH-
HsI HUIMH CIEIliadbHUX CHII, 3aC00IB 1 METO/IIB Ta BCiX 0ci0, fKi
peanizyroTh HerIacHi citiaui (po3iryKkoBi) 1iii. Pe3ynbraruBHICTh
TAKOIro KOHTPOIIO 3aJEXKUTh BiJl e()eKTHBHOCTI opraHizawii
fioro mpoBezieHHs. ToMy HEOOXiJHOIO € KOHKpPEeTH3allis KOH-
TPOJILHUX (YHKII KEpiBHUKIB CIIJYUX Ta OIEPaTUBHHUX
HiAPO3ALNIB, 30KpeMa cHeliani30BaHuX, 1010 IPOBEICHHS He-
[JIACHUX CIIAYUX (PO3LIYKOBUX) JIil.
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TEOPETHUYHI NIPOBJIEMU BU3HAYEHHS IOKA3IB

Awnapiii 3BAKJTIOKA,
3aCTyMHUK HaYaJbHUKA
JepxaBHoi (ickanbHOT ciyx0u Ykpainu B micti Kuesi

SUMMARY

This paper examines the theoretical position these circumstances, subject to proof in criminal proceedings. The novelty of the
article includes the definition of evidence, analysis, practice and application mechanism investigator, prosecutor, court during the
preliminary investigation and trial. The author has provided definitions and interpretations of evidence established differences and
provided a positive solution. All to provide an opportunity for further improvement institute evidence amendments to the Code
of Ukraine. Available theoretical findings concerning the definition of evidence, facts and circumstances during the preliminary
investigation and trial. Analyzes the theoretical position of divergence of interpretation of evidence in the Code of Ukraine. It is
proposed to unique content and ways of further evidence of improvement.

Key words: evidence, evidence, circumstances, collection, evaluation, investigator, prosecutor, judge, court, participants side.

AHOTALIS

CrarTs po3Iisiia€ TEOPETHYHI MOJIOKEHHS (PAKTUYHUX JTaHUX Ta 00CTABUHM, SIKI MIJISTAI0Th JOKa3yBaHHIO Y KPUMIHAILHOMY
nposajkeHHl. HoBU3HA CTATTI BKIIOYAE BU3HAYEHHS JOKa3iB, iX aHami3, MIPAaKTUKY Ta MEXaHi3M 3aCTOCYBaHHs CIiAYUM, IIPO-
KypOpOM, CYJIOM IIiJ] 9ac JOCYAOBOTO PO3CIiAYBaHHS Ta CYIOBOTO PO3IISAY. ABTOPOM HAJA€THCS BU3HAUCHHS TEPMIHIB Ta TITy-
MaueHHs JOKa3iB, BCTAHOBIIOIOTHCS PO30IKHOCTI Ta HAJAIOTHCS IUIAXM 1X yCyHeHHs. Bee BkazaHe poOUTh MOMKIJIMBUM NOAATb-
1€ yIOCKOHAJICHHS IHCTUTYTY JoKa3iB, BHeceHHs 3MiH 10 KIIK Ykpainn. HagaroTbes TeopeTH4HI BUCHOBKH LIOJI0 BU3HAYECHHS
JIOKa3iB, (akTiB, 0OCTaBHH IiJ Yac JOCYJ0BOTO PO3CIiyBaHHS Ta CYJI0BOTO PO3INISY. AHAI3Y€EThCS MOJIOKCHHS TEOPETUIHUX
posbixxHOCTel y TiymMaueHH1 gokasiB y KIIK Ykpainu. IIponoHyeTbCs €AMHUN 3MICT HOKA3iB Ta IUIAXU HOJAJIBIIOLO IX YIOCKO-
HaJICHHSI.

Kurouosi ciioBa: akruyni nasi, 1okasu, 00CTaBUHU, 30MpPaHHs, OLlIHKA, CIIIYHMA, TPOKYPOP, CYAIs, CY/l, Y4aCHHUKH, CTOPOHA.

AKTyaJ'ILHiCTL CTATTI TONArac y TEOPETHYHUX Ta
MPaKTHYHUX PO3ODKHOCTAX, SKi BHHHKIH MICIS
Beryny y aito KITK 2012 poky. OkpeMi iHCTUTYTH Ta HOPMHU
KPUMIHAJIBHOTO MPOLECYaJbHOIO IPaBa, [0 SIKUX BXOAATh
TEOPETHYHI TMOJOKEHHS J0Ka3iB, BUSBHIHCS METOIOJOTIYHO
HecnpoMokHMMHU.  KoHmeniiist  moOymoBu — JI0Ka3iB, 110
BusHaueHi y masi 4 KIIK Vkpaiuu, BUKInKae NpakTHYHI MH-
TaHHJ I1i]] 9aC 3aCTOCYBaHHs Ta BUKOHAHHS JJAHUX HOPM IpaBa
yYaCHUKAMH [TPABOBITHOCHH.

Jloka3oBe npaBo € TOUKOK OIIOPH, 32 IOTIOMOT'OO SIKOT CIT TUHH,
HPOKYPOp, CYA BCTAHOBIIOIOTH BHHY OCOOH, SIKA ITiIO3PIOETHCS
y BYMHEHI KPUMIHAJIBHOTO MpPABOMOPYIICHHS. Jloka3u MaroTh
(byHIaMEHTaIbHI CyNIepeuHOCTI MK 3aBIAaHHAMU KPHMiHAJIBHOTO
MIPOBA/KEHHST MO0 BCTAHOBJICHHS ICTUHU Ta 3aKOHOIABUMM
OOMEXKEHHSIM, IO Tepeadavae MpolecyainbHi Ta IMpaBoBi il
BIIHOCHO ITi/103pt0BaHOTr0 (OOBHHYBA4YE€HOI0) y pa3i BCTAHOBJICH-
Hsl, 3aKPIIUICHH Ta OIIHKHU JIOKa3iB. B okpeMux BUmaIKax mij yac
MIPOBEJICHHSI TIPOIECYANTbHOI MPOLICYPH, KOIH TPH 3aKpIIICHHI
JIOKa3iB 3aKOHOM HE BCTAQHOBJICHO MO0 MEXaHi3M, Iie MPU3BO-
JIATB JIO CYTTEBOTO MPOTUPIYYS MK TIPUBATHAMH Ta TIPABOBUMH
IHTepecaMy YUaCHHKIB 3MarajbHOTO MPoLIEcy.

Astopu po3pobku HoBoro KITK Vkpainu He Moru 3amu-
[IMTH 11032 YBAror iHCTUTYT JI0Ka3iB. @OpMyIIOBaHHS HOpMa-
THBHOTO 3MICTy MOHSTTS OKa3iB CHOTOAHI BUKJIMKAE MHTaH-
Hsl LOJI0 TEPMIiHOJIOTIYHOTO TIyMadeHHs, SIKE B 3aKPIIJIEHHX
nediHIlisgX TeKCTYy HOPMAaTUBHHX aKTiB HE Ja€ BiIIOBIII MPO
MEXaHi3M 3aCTOCYBaHHS JIOKa3iB.

Merta crati nepeadavae aHajIi3 HAyKOBUX MO3MLIH, IX BU3-
Ha4YeHHsI, HaJJAHHS TEOPETHYHUX BUKIIAIOK, IO TIOBHHHI MaTh
€IMHUI 3MICT JIOKA3iB MiJ{ Yac 1X OLIHKU CIIiYUM, ITPOKYPO-
POM, CYZIOM.

HoBu3Ha cTaTTi BKIIIOYAE BU3HAYCHHS JIOKA3iB, iX aHAi3,
MPAaKTUKY Ta MEXaHi3M 3aCTOCYBaHHS CIITYHM, MPOKYPOPOM,
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CYZOM IIiT 9ac JOCYJOBOTO PO3CIiTyBaHHS Ta CYJOBOTO PO3-
DIA0y. ABTOPOM HaIaeThesl BU3HAUEHHS TEPMiHIB Ta TIyMma-
YEHHS JI0Ka3iB, BCTAHOBIIIOIOTHCS PO30IKHOCTI Ta HAJIAKOTHCS
OULIXH 1X yCyHeHHs. Bee Bkasane poOUTh MOXKIIMBUM MOAATb-
e yAOCKOHAJICHHSI 1HCTUTYTY JIOKa3iB, BHECCHHS 3MiH JIO
KIIK Vkpainu.

Ilepmr HiDK TMOYaTH BHKJIAJ 3arajlbHOrO0 Marepiay,
HeoOxinHO Bu3Ha4MTH 3MicT cT. 84 KIIK VYkpainu, a came 3a-
KOH, 1110 BCTAHOBJIIOE JOKa3H SIK (PaKTHYHI JaHi, OTpUMaHi y Ie-
penbadeHomy KopexcoM MOpsiiKy, Ha MIACTABI SKUX CIITYHM,
MPOKYPOP, CITYHNA Cy[JIs 1 CY[l BCTAHOBIIIOIOTH HASIBHICTh YU
BiACYTHICTh (DakTiB Ta 0OCTaBMH, L0 MAIOTh 3HAYECHHS IS
KPUMIHAIILHOTO MMPOBAPKEHHS Ta MiJISTaloTh JOKa3yBaHHIO.

Agtopu KITK 3MiHWIN psifi KITFOYOBUX TEPMIHIB, sIKi Oyiin
BusHaueHi me B Craryti Kpuminampnoro VYkmaneHus 1864
POKY HAyKOBISIMH, SIKi JOMAarajucs €JHHOTO BU3HAYCHHS
nokasie: B.I. BikropcekuMm, A.S1. Bummucskum, M.M. T'poa-
3uHCbkuM, 0. M. I'pomeBum, O.M. Jlapinum, M.C. Ctporosu-
yem, B.M. CaBunbkuM Ta iH. [2; 3; 5; 6; 8; 12; 13].

TTo-niepiie,  ciOBOCMONYYECHHST  «(paKTU4HI JaHI» Yy
HOBill penaxuii mpaBoBoi Hopmu cT. 84 KIIK He 3aBepurye
GaraTopivHOi TUCKycCii PO MOHATTS JOKa3iB, sKa Belacs MiX
BUCHUMH. 3MICT JAUCKYCIi OyJ10 3BEJICHO 10 BU3HAYCHHSI JIOKa31B
AK (aKxTy, Jokepena, BiioMocTel Ta iH.

Io-mpyre, y ct. 85 KIIK mpy TiryMadeHHi CIIOBOCIIONYY€H-
HSl «HAJIGKHICTh JI0Ka3iB» IepepaxoBaHi 00 €KTH, SKi MalOTh
3HAUEHHs JUIl KPUMIHAJIBHOTO MpOBa/pKeHHs. Tak, mxepena
JOKa3iB 3MIHIJIM CBill IMPOLECYaTbHO-NIPABOBHI CTaTyc Ta
Oys TpaHC(OPMOBAHI B caMi I1i BiJIOMOCTI.

IMicns mposemenux 3miH y KIIK Vkpainu HaykoBui
B JIiTepaTypl MOYadH OUCKYCil0. Y MiAPyYHHKaX 3 Kypcy
«Kpuminaneauii mponec», y komenrapsx g0 KIIK, B skux
OyJIM MPUKHSATI BCTAHOBJICH]I KOHIICTIIIT, O/IHI i Ti XK TOJIOXKEH-
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HS TIIyMayaTbCs HEOAHO3HAuHO [4, c. 147]. Ixepena qoka30Bo1
iH(popMaLii Ha3UBAIOTHCS «BUIAMU J0Ka31B», Xo4a Liei TepMiH
JIOTIYHO BUKOPUCTOBYBATH MpH Kiacu(ikarii qoka3iB. Y BHC-
JIOBJIIOBAaHHSX BUCHUX 3yCTPIYalOThCsl BUCHOBKH, 1110 JOKA3aMU
€ JIOCTOBIPHO BCTAHOBJIEHI (pakTH abo Mi3HAHA PEANBHICTb Y
nporecyanbHii ¢popmi. OHaK HAHOIIBIT HACTOPOXKYE TE, IO
JIOKa3H — 11e He Oy/Ib-Ki BiIOMOCTI.

Bci 3a3HaueHi BUCIIOBITIOBAHHS HAJIAIOThH IMTJICTaBH JUIS TIO-
BEpHEHHsI J10 Teopii (POPMATIBHOT OIIHKK JIOKa3iB Ta irHOPYIOTh
(yHIIaMeHTaIbHI JOCIIPKEHHS BACHUX, IPOBECHI 32 ICCATHITITTS
ICHYBaHHS KPUMIiHAJIBHOTO IPOLIECYaTIbHOTO IIPaBa.

Bukmaz 3aranpHOro marepiaiy. Jlokazu B KpEMiHaIbHOMY
MpoIeCyallbHOMY Ta CyJIOBOMY IIpaBi IOB’s3aHi 3 IpoOie-
MOIO BH3HAUCHHS JDKEpelia JI0Ka3iB, yMOBaMH JIOIYCTUMOCTI,
BiJTHOCHOCTI Ta HEJOIYCTUMOCTI, CHCTEMOIO JI0BE/ICHHS (DaKTIB
SIK JIOKa3iB il Yac CyJOBOro posrisiny. Bkaszani mpobGiemu
JIOKa3iB BUHUKJIM Y Pa3i 3aCTOCYBAHHS 1X IOPHIMIHOT POPMH,
sIKa BCTAHOBHJIA JEKUTbKA O3HAK ILOIO0 MPABOBOTO MOHSTTSL.
bararo BueHUX, SIKi € IPUXUILHUKAMH TPaJULIHHUX TOKTPUH
BH3HAUEHHS JIOKa3iB, Ta HOBUX aBTOPIB, SIKi MIATPUMYIOTH IO~
noxenns KIIK, cranu Ha 3aXHCT CBOIX TyMOK.

[Mepui, 3acmyxeHi, BUeHI, sIKi MatOTh O€3CYMHIBHHI aBTO-
puret (O.M. Jlapin, B.M. Casunpskuii, B.T. Tomin, C.A. Illeii-
(dep), IPOTIOHYIOTH BIIMOBHTHUCS BiJl BXKUBAHHS TEPMiHA «JIXKe-
pello J10Ka3iB», CTBEPIKYIOUH, [0 JlaHA TpaBOBa KaTeropis
icHye B JilicHOCTi, asle norpedye HoBOro HaiimenyBanHs. Cio-
BO «JDKEPEJIo» He € HAyKOBUM y KPHUMiHaJIbHOMY ITPOBAKEHHI
TOMY, 110 TIOKa3aHHs CBi/Ka, KU HE MOXKE YiTKO BU3HAUYUTH
JUKEpesIo cBoe€i iH(popMallii, MOKHA 3aMiHUTH Ha CJIOBOCIIOJY-
ueHHs «paktuuni gaHi» [16, ¢. 122; 8, ¢. 49-52; 12, ¢. 22].

AHaJti3 CIIOBOCTIONYYCHHS «IPKEPEIIO JI0Ka3iB» A€ MiICTaB!
JUIT MOTO BH3HAYEHHS SIK y4acTi y4acHHKa KPHUMiHAIBHOTO
NPOBa/DKEHHST Ha JIOCYIOBUX Ta CYIOBHUX CTaisX IPOIECY,
BiJl SIKMX BUXOAATH 1Ii (hakThuHi naHi. Ciijx 3a3HAYUTH, 110 HO-
Buil KIIK Ykpainu BcranoBus y cT. 3 KIIK noHsTrss cTopoHu
Ta yJacHHKa NPOBa/pKeHHS. ToMy CTOpOHA JOKa3yBaHHS Mae
CaMOCTIHHHMI TIPaBOBHUil 1HTEpEC Ta BKIOYCHA JI0 30MpaHHs,
BCTAHOBJICHHSI, OIIIHKU JIOKa3iB. YYaCHUK MPOBAPKSHHS I0-
BUHEH OyTH aKTUBHUM ITiJl 9aC BCTAHOBJICHHS JI0Ka3iB, Oepydu
Y4acTh y MPOBEJICHHI CIIITYNX PO3LIYKOBUX MisIX.

Hosuif KIIK BcTaHOBUB, 10 Kareropis (akTy JIEKHUTb
B OCHOBI Teopil [Moka3iB. BiTum3HsHa Hayka He 3BepTalia
0COOIHMBOT yBark Ha po3poOKy MOHATTA (aKTy IIOJ0 BH3HA-
YeHHS JI0Ka3iB, JJOKAa3yBaHHS, BCTAHOBJIECHHS icTHHU. OKpemi
asropu (B.M. Teprumnuk, B.B. Ha3zapoB) 0TOTOXHIOIOTE (hakT
3 00’ €KTHBHOK PEANIBHICTIO, 3 TO/II€F0 KPUMIHAJILHOTO TIPaBO-
MOpYIICHHsI. BiIMOBIIHO JT0KAa3 TPAKTYETHCS SIK «IKEPEIO
dakty» [10, c. 143; 14, c. 164].

Irur pocninnuku (O.M. Jlapin, B.T. Tomin) po3misiaoTh
(axT sik 00’€KTUBHE J]aHE, JOCTOBIPHE 3BEJICHHS NP0 PEalIbHy
nofiro [8, c. 53; 16, c. 67].

[TokazoBum € Bukopuctannsi B Tekcti KIIK Tepmina «00-
CTaBUHM». 3 OfHOro OOKy, HOro BXKMBaHHS CKJIaJa€ 00’ €KT
mi3HaHHs Cy0’€KTa, a 3 IHIIOTO0, IIeH TepMiH BUKOPUCTOBYETHCS
B TOMY JK 3HA4YCHHI, 110 1 TEPMiH «IOKa3u».

Hampuknazn, y 3MicTi 0OOBHHYBalbHOrO akTa y cT. 291
KTIK 3a3Ha4eHo, 110 B HROMY IOBHHHI OyTH BKa3aHi o0OcTa-
BMHM, KBali(ikallis KPUMIHAJIBLHOTO IMPABOMOPYLICHHS, (Gop-
MYIIIOBaHHS OOBHHYBaueHHs. BU3HaYeHHs 10Ka30BOi 0Oa3w,
sKa TMiATBEp/KYE OOBHHYBa4deHHs, HEMa€, IO CTaBUTH 00-
BHHYBANbHHI aKT y PsiJl MPOLECYalbHIX, a HE MiICYMKOBHX,
AokymeHTiB. He MOXHA, pO3MIPKOBYIOYM PO JIOKa3H,
3MilTyBatd OOCTaBUHM 3a (haKTaMH, MO0 KPHMiHAJIBHOTO
MPaBONOPYLIEHHS a00 3HAHHS PO IO MOZIIO0.
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KpumiHainpHUH MK y KPUMIHAJIBHOMY IIPOIECI MOKE
BCTAHOBJIIOBATH, 10 (aKT — L€ CKIIaJ KPUMIHAIBHOTO MPaBo-
MOPYIIEHHSI, OJHAK BaKKO HE MOTOIMTHCS 3 THUM, IO ITiJ 4ac
Ii3HAHHS, 30MpaHHs, OL[IHKH JIOKa3iB Cy/l HE MOBUHEH BUKOPH-
CTOBYBaTH ()parMeHTH NO/ii, a TOBUHEH BCTAHOBUTH ii.

3 [aHOrO aHayizy MOXKHa 3pOOMTH BHCHOBOK, IO (hakT
KPUMIiHAJIBHOTO TPABOMOPYIICHHS € eeMEHTOM 00’ €KTHBHOT
PCANIbHOCTI, alle BKUBAHHS TEPMiHy «(aKTWYHi JaHi» B
tekeri KIIK ezt posymiTh sk BiZlOMOCTi, 3HAHHS TPO sIBHIIA
00’ €KTHBHOI peanbHOCTi. DaKTH — 1€ Te, YUM JOBOIAT i 110 J10-
BOAUThCA. DakTH — 1€ 00CTAaBUHU MOIT, SKHMU OOMIHIOIOTHCS
YYaCHUKH KPUMiHaJILHOTO MPOBAKEHHS Y IIPOIIeCi TOKa3yBaH-
Hs. [Hmumu cnoBamu, KITK nonmyckae qBO3HAYHICTh TOHSTTS
(akTHYHKUX JaHUX. 3aKOHOJABELb HE MPOBOAUTH YiTKOTO PO3-
ME)XKYBaHHs HE TIJIbKH MK THpOpMaIiieto i HocieM iHdopmarii,
ajie i TUM, TIPO 1110 BKa3ye OTpUMaHa iHpopMallis Mmij] 4yac npo-
BEJICHHS CJTITYMX PO3IIYKOBHX Ta HEMIACHHUX CIIUUX (PO3IIy-
KOBHX) JIii.

Mera 10Ka3yBaHHS B KJIACHYHOMY PO3YMiHHI BHUCTYIAE SIK
30upaHHs (aKTiB Ta iX OLIHKA JUIs BUPIIIEHHS] BUHU 0CO0HU, sIKa
IiI03PIOETBCS Y BYMHEHI KPUMIHAIBHOTO MPABOIOPYIICHHS.
He noBuHHO OyTH pi3HUII MiX 00’ €KTHBHOK PEalIbHICTIO Ta
if o3HakaMu. DaKT BUCTYMAE SIK Cy0 €KTUBHE 3HAHHS PeabHOl
noziii, sika € pe3yabTaToM aHauily, mo (GopMmyeThbes 3a OTpH-
MaHHUM JOCBIZIOM, PO3YMOM Ta JOTIOMOTOK anpiopHUX (OpM.
®DaKTH BaXXJIMBI TOMY, IO 3a JOMOMOTOIO iX IPOLECYaIbHOTO
3aKpITUICHHS CJTITYUM, MPOKYPOPOM Ta IIITBEPIXKCHHS ITiJT
9ac CyZ0BOI0 PO3IVISLY CYAOM BOHHM BCTAHOBIIOIOTH ICTHHY SIK
€JIEMEHT peabHOCTI oAl Ha BiAMIHY BiJ HAIIOrO 3HAHHS, 3a-
CHOBAHOTO Ha (haKTax.

B.O. KonoBanmoa Ta B.JO. Ilemitbko y CBOiX
MOHOrpaiqHUX [IOCHI[DKEHHSAX BBaXalad, WO (akT € Jo-
Ka3oM, SKHH MM MIi3HAEMO IUIIXOM HOTO MpOLEeCyaTbHOrO
SaKpiHJICHH}I To6T0 «A» — nokasz — «By, siKi 3HaXOISATHCS y
B32e€MO3B’3Ky. 11106 nepexonarucs B 1boMy, HEOOXiAHO IPOii-
TH Yepe3 MPOLeAypy CHOCTePEKEHHs, ASAYKIIO Ta IHIYKIII0
[7, c.23-25].

3a JI0IOMOT0I0 JIOTYHOI MOJENI CIIAYMI Ii3HAE IOIII0
KpHMiHaJBHOTO TIpaBoropyieHHs. CTopoHa OOBHHYBaueH-
H$l, YYACHUKH TPOIIECY HE MPOCTO BiJOOpaKarTh 00’ €EKTHBHY
peanbHICTh, a MEPeIOMIIIOIOTh ii y cBOiH cBimOMOCTI uepes
NpU3MY HasBHUX 3HaHb, BAKOPUCTOBYIOUHM MPUHAOMH JIOTIIHHX
orepailii, a caMe CHCTEMY CIeliaJIbHUX 1 3araJlbHUX 3HaHb.

Jlokas3u MaroTh KpUTepii HaJIEKHOCTI, SKi JIS)KaTh B OCHOBI
JIOBEJICHHSI TIPAaBUJIa BiTHOCHOCTI 1 BUIUIMBAIOTH 13 3arajbHO-
IO JIOTIYHOTrO TIpoliecy 30upanHs Ta ouiHku. KoxeH dakT mae
BiJTHOIICHHS /10 iHIIOr0. BoHM 00yMOBIIIOIOTH HMOBIPHICTB I10-
SIBH IHIIKX (DAKTIB, IO Y CBOIO YEPry € 3MICTOM BiJJHOCHOCTI.

JLI. Merpaxunpkuii, M.B. XKorin, B.I'. Tanacesuu, A.P. Pa-
TrHOB, M.M. IloNstHCBKME MigKpecIIoBaly, M0 HAJEKHICTh
JI0Ka3iB BU3Hauae ix gomycrumicts [11, c. 11; 15, ¢. 233].

A.Sl. BUIIMHCHKUH TIHCaB, 110 HAJICKHICTh BUCTYIAE SIK
3BOPOTHA CTOPOHA JONYCTHMOCTI. Biiblie Toro, HajexHicTh
€ TIOYaTKOM, Ha SIKOMY 3HaXOIMThCS JoKa3-(akt. Bractusicth
BiJTHOCHOCTI JIOKa3iB 3yMOBIIIO€ SIK TEPILIi LiJeCcpsIMOBaHi il
YYaCHUKA KPUMIHAIBHOTO MPOBAJKSHHS 3 BUSIBICHHS CIIJIiB
KPHMiHAJIBHOTO MPABONOPYIIEHHS, TaK 1 TOJAJIbIIE TX BUKOPH-
CTaHHs y JOBEJICHHI SIK JoKa3iB [3, c. 187].

[IpaBmiio TpoIECyaNlbHOTO JIOKa3yBaHHS IIOJIATaE B
TOMY, 1110 JOKa3H JIOMYCKAITh Oyab-saKi (hakKTHUHI JaHi, 110
3/IaTHI BCTAHOBUTHU OOCTaBHHH, SIKI MIJISATAIOTh JIOKa3yBaH-
HIO y KpUMiHanbHOMY IpoBajpkeHHi. 1[0 moka3aHHs cTano
(dakToM, HEOOXiqHO, MO0 CyJ MEpeBipUB HOTO Ta MOBIPHB
y Hboro. JlocToBipHicTh Oy/b-SKOTO TOKa3aHHS CBiJKa €
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YMOBHA, OCKIJIbKM BOHO BijJloOpakae NMpuBaTHE 3HAHHS. Y
cyal oxkpeMui n0Ka3 Moxe OyTu He MigTBEpIKEHUiH, Horo
MPaBIOMOAIOHICTh HE CITIBBIIHOCUTHCS 3 1HIIUMH J0Ka3aMH,
a caMe IOKa3aHHSAMH YYaCHUKIB CyAOBOTO PO3IIIALY, TOMY J0-
Ka3 He MOXe OyTH JOMYCTHMUM Ta CTaTh (akToM sl CyAy
[9, c. 104].

CBiJIOK MOBYHTb, MOKH HOMY He Oy1yTh IOCTaBJICHI MU-
TaHHS CTOPOHOK OOBUHYBAauyEHHS, 3aXuUCTy, cyaoM. II[o0
OTpUMATH JIOKa3W Bij CBiZKa B CYJIOBOMY 3acCiJlaHHI 3 IpoO-
TOKOJIy TIPOBEJICHHS CIIII40i pO3IIyKOBOI Ail, TI HEOOXiqHO
IpOIHTEpIPEeTyBaTH, BUABUTH (GaKTH, [Ki HiATBEPIKYIOTh
BHHY OOBHHYBa4YECHOTO.

CynoBuii (akT Bigpi3HAETBCS BiA CIIAYOTO THM, IO
BiH Ma€ PE4yOBE MiJTBEPIKEHHS Y HNPUCYTHOCTI Y4aCHHKIB
KPUMIiHAJIBHOTO TIPOBAKEHHS B CyIOBOMY 3aCiJaHHi.

Sk CBIAUMTH INpakTHKA Ta aHaji3 CyJOBOTO PO3IIISIY
KpUMiHAJIBHUX IpOBaJkeHb, ¥ 30 % CBiIOK BiAMOBISETHCS
BiJl CBOIX ITOKa3aHb, IIOCHJIAIOYHICH HA T€, IO CIIJYUIN HE TaK
HOT0 3pO3yMIB MiJl Yac MPOBEJACHHS CJIII40i PO3IIYKOBOT Jii,
25 % BKa3ylOTh, 10 HE MOXYTb ITiJl Yac CYIOBOTO 3aCiJaHHs
3raJIaTi Ipo 0OCTaBHHYU KPUMIHAIBHOTO PaBONOPYIIEHHS, 5
% He 3’SIBIAIOTHCA 10 Cyny, 1100 He AaBaTH MOKa3aHHA, 00 He
BIIEBHEHI, 1110 MOXYTb iX HE 3MIHUTH, 1 TUIbKHU 40 % HamawoTh
(bakTH KpEMIHAJIFHOTO MPABOIOPYIICHHS, SKi BOHU 3MOTIIA
BiZ3HAYMTH MiJ] yac HOTO BUMHEHHS.

BucnoBok. Ilozis KpUMIHAIBHOTO MPABOMOPYIICHHS
CKJIazae mpenMer aokadyBaHHA. Komu BHM3HauaroTh oOcCTa-
BUHU TPABOIOPYIICHHS, & caMe Micle, 4ac, Crocid BuYH-
HEHHS TPaBOMOPYIIEHHS, MAa€ThCs HA YBa3i PEasbHICTb,
HE3aJIeXKHICTh, MOBHE Ta HEYyNepeKEeHe TOCIIKeHHS BCIiX
oOcraBuH. Ilix yac cymoBOro 3aciiiaHHsi Cy/ LIKaBUThb FOPHU-
JUYHA CTOpOHA 00’ €KTUBHOI peanbHOCTI, 00 BOHA BiioOpaxkae
00’€KT Mi3HAHHS, HOTO MPaBoBi eieMeHTH. FOpuanyauii pakt
BKIIIOYA€ HE 00CTaBUHH, a 00’ €KTHUBHY pEalIbHICTh, KA Mala
MICIIe MiJl YaC BYMHEHHS KPUMIHAIBHOTO MPABOMOPYIICHHS.
VY cyni peyoBi 10Ka3u, sIKi Ha/la€e CBIZIOK, MOTEPIUINAN Ta 1HIII
YYaCHHKHU CYIOBOTO PO3IVISIY, AJISl CYAy CTaroTh nopiero. Ha-
MPUKIAJ, CKJIaJ KPUMIHATHHOTO MPAaBOMOPYIICHHS, PO3Mip
[IKO/IM, IHII EJIEMEHTH HOPUANYHOI MOJENI B pPeajbHOCTI
y Cy/JIOBOMY 3acCiJlaHHI HAJarTbCs SIK HOBE ysBJICHHS. Ta-
KMM YHHOM, OOCTaBHHH, SIKI HiJJSITAIOTh JOKA3yBaHHIO Y

KpUMIHAIBHOMY MpPOBAJDKEHHI, — M€ sBHINA 00’ €KTUBHOI
PeanbHOCTI, /10 IKUX MMOBUHEH OyTH BiJIHECCHUU OPHINYHUN
(akrop.

IIpomnonyemo Baectu 3minu 10 cT. 85 KITK Ykpaiuu nomo-
BHUTH ii, BKa3aBIIX, IO JOKAa3yBaHHIO MiAJIATa€ IOPUANIHAN
(akT, IKMH BCTAHOBICHHUH y pa3l BUMHEHHS KPUMIHAJIBHOTO
IIPaBOIIOPYIICHHS.
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YIK 343.11

BUAIJIEHHS MATEPIAJIIB 1OCYAOBOI'O PO3CJ/IIAYBAHHSA
AK 3AXIT 3ABE3IIEYEHHS BE3ITEKU INI/I0O3PIOBAHOI'O
B KPUMIHAJIBHOMY ITPOBA /I?’KEHHI

Bacuias KO3IH,
JIOLIEHT KadepH MiATPUMaHHS JIep)KaBHOTO OOBHHYBAa4YCHHS
HamionansHo1 akaiemii npokyparypu Ykpainu

SUMMARY

The articles considers the issues of severance of materials of pre-trial investigation in relation to suspected as to the means
of providing of safety. The selection of materials of pre-trial investigation, it is related to the necessity of providing of additional
judicial guarantees of person, if takes place at presence of connection between persons and perfect by them crimes. Without regard
to that it is not envisaged a penal judicial law such founding of selection of materials of pre-trial investigation, these actions not
conflicting with the requirements of law. In the article such expediency is reasonable and the features of possible application are
indicated.

Key words: criminal proceedings, joinder and severance of materials of a prejudiciary inquiry, joinder and severance of
criminal proceedings.

AHOTALISA
CraTTio IPUCBSYCHO MUTAHHSAM BHIUICHHS MarepiajiB JOCYJI0BOIO PO3CIiyBaHHS LIO/O0 MiO3PIOBAHOTO SIK 3aX0/1y 3a0e3-
neyeHHs Oesnexu. BujineHHs marepiaiiB JOCYIOBOrO pO3CIigyBaHHs MOB’S3aHO 3 HEOOXIAHICTIO 3a0e3MeyYeHHs 0JaTKOBUX
MpoIeCyalbHUX TapaHTiii 0COOM 3a HAsBHOCTI 3B’ 3Ky MK 0COOaMH Ta BUNHCHUMH HUMH 370unHamMu. He3Bakaroun Ha Te, 110
KpPUMiHAJIbHUM IIPOLECYaIbHUM 3aKOHOM HE IepeadaueHo Takoi MiJCTaBU BUIUICHHS MaTepialiB JOCYJOBOIO PO3CIIiTyBaHHS,
SK 3aXi] 3a0e3reueHHs] Oe3Meky, Take BUAUICHHS He CYNepeuuTh BUMOTaM KPHMIHAJIBHOTO MPOIECYALHOTO 3aKOHY. Y CTarTi

00IpyHTOBaHO HOTO JOLIBHICTD 1 BKA3aHO 0COOIMBOCTI MOXKIIMBOTO 3aCTOCYBaHHSI.
Ku1ro40Bi cji0Ba: kpuMiHaabHE OIPOBAJIXKEHHs, 00’ €IHAHHA I BUIIJIEHHS MaTepialiB JOCYA0BOIO PO3CIiLyBaHH:, 00’ €IHAHHS

W BUIIIJICHHS] KpUMIHATIBHUX [TPOBAIKEHb.

HOCTaHOBKa npooJjieMu. Y KpUMiHaJIbHIH TpoLecyaib-
Hill JIOKTpUHI MmiJACTaBU Jyis 00’ €THAHHS U BUAIJICHHS
MarepiajgiB JOCYIOBOTO pO3CITiyBaHHS Ta KPUMIHAIBHHX
MPOBAJKEHb OB’ s3aH1 3 HASIBHICTIO 3B’s13Ky Mk 0co0amMu Ta
3704MHAMH. | X04a BUAUICHHS KPUMIHAJIBHOTO MPOBAKSHHS
OB’ A3y€ThCSI TAKOXK 13 HEOOXIMHICTIO 3a0e3MedeHHs J0jaT-
KOBUX MNPOLECYaJbHUX TapaHTil MiO3PIOBAHOTO W OOBHHY-
BAYECHOTr0 (BUIUICHHS KPUMIHAJIBHOTO MPOBADKEHHS IIOI0
HETOBHOIITHROTO i/l Yac YKJIAJCHHS yroj), BHIUICHHS MPO-
BaJUKEHb HE PO3MISIAEThCA SIK 3axXi] 3a0e3meueHHs Oe3MeKu.

ITpote BuniIeHHs MaTepialiB JOCYA0BOIO PO3CIIiyBaHHs Ta
KpPHUMiHAJIBHUX TPOBAKEHb TAKOK MOKe OyTH 3aCTOCOBAHO SIK
3axij 3a0e3nedeH s 0e3MeKn B KpUMiHAIbHOMY TPOBAIXKESHHI.

MeTo10 cTaTTi € JOCIHIIKSHHS BUJIJICHHS MarepiaiiB J0-
CYJIOBOTO PO3CITiTyBaHHSI SIK 3aX0/Ty 3a0e3MeueHHs Oe3IeKH.

Buknax ocHoBHoro marepiagay. BiamosizHo no cr. 20
3akony VYkpainu «IIpo 3abesneuenHs Oesnexu ocid, siki Oe-
PYTh Yy4acTh Y KPUMIiHAJILHOMY CYITOYMHCTBI» (am — 3aKoH)
IMIICTABOIO TS BXKUTTS 3aXOZiB 3a0€3MeueHHss Oe3MmeKku ocio,
3a3HAYCHHUX y CT. 2 I[bOTO 3aKOHY, € JaHi, IO CBiI4aTh Mpo
HAsIBHICTh pEaJIbHOI 3arpo3u 1X JKUTTIO, 3I0POB’I0, KHUTIY U
MaiHy.

[IpuBogOM a1 BKUTTS 3aXO[iB 3a0e3redeHHs Oe3neKu
YYaCHHKIB KPUMIHAIBHOTO CYJIOYMHCTBA, WICHIB iX ciMel Ta
OIM3bKUX POANYIB MOXKE OyTH:

a) 3asBa yYaCHUKAa KPUMIHAJIBHOTO CYTOYMHCTBA, YJICHA
fioro ciM’1 ab0o OJIM3BKOTO pOIHYA;

0) 3BepHEHHS KEPiBHUKA BiMOBIAHOIO IEP>KaBHOTO OpPraHy;

B) OTpUMAaHHS omeparuBHOi H iHIIOI iH(opMmalii mpo
HAsIBHICTB 3arpO3H KHTTIO, 37I0POB’ 0, JKUTIY W MaiiHy 3a3Ha-
4yeHux ocio [5].

MARTIE 2015

[IpaBo Ha 3a0e3nedeHHs Oe3MeKH, BiAMOBIIHO /10 CT. 2 BKa-
3aHOTO 3aKOHY, 32 HAsBHOCTI BiIMOBITHKX ITiJICTaB MAIOTh:

— oco0a, sika 3asBUJIa A0 MPAaBOOXOPOHHOTO OpraHy Mpo
KpUMiHaJbHE IPAaBONOPYLIEHHs abo B iHWIH ¢opmi Opana
y4acTh UM CHPHsIIa BUSBJICHHIO, TIOTIEPEIHKEHHIO, TIPHITHHEH-
HIO 200 PO3KPUTTIO KPUMiHAIBHUX MIPABONOPYIICHB;

— norepninuit 1 Horo mpeiacTaBHUK Yy KpPUMiHAJILHOMY
MIPOBAJKEHHI,

— Mif03pIoBaHMi, OOBHHYBAUCHUH, 3aXMCHUKN W 3aKOHHI
HpEICTaBHUKY;

— [MBUJIBHUE 1MO3MBAY, IMBIUIBHUEN BiNOBIAAY Ta iX mpej-
CTaBHUKHM B CIpPaBi NPO BIAIIKOAYBAHHS ILIKOAH, 3aBAAHOT
KPUMIiHAJIBHUM MPaBONOPYIICHHSIM;

—PEJICTaBHUK FOPUIUIHOT 0COOH, IIIO/T0 SIKOT 3MIHCHIOETHCS
IIPOBAIKCHHS;

— CBIJIOK;

— eKCIIEPT, CIEIiaicT, epeKIiaaad i MoHsITHH;

— 4JeHu ciMell 1 Onm3bki poauui ocid, mepepaxoBaHUX Y
HONEPeHIX IIyHKTaX Li€l cTarTi, KO LIIIXOM HOrpo3 abo
IHIIUX TPOTUIIPABHUX il 010 HUX POONIATHCS CIIPOOH BILIH-
HYTH Ha yYaCHHMKIB KPUMIHAIBEHOIO CYIOYHHCTBA.

Opranuy, siKi 3a0e31e4ytoTb Oe31eKy 0Ci0 Y KpUMiHAILHOMY
MPOBA/DKCHHI, MOMUISIOTBCS HA JIBI TPYNH: OpraHu, SIKi IpH-
HMalOTh pIllIeHHs NP0 3aCTOCYBAHHS 3aXOAiB Oe3MeKH, Ta opra-
HH, SIK1 3IHACHIOIOTH 3axomu Oesneku (cT. 3 3axony). Jlo nmeprmx
BIIHOCSATBCS  CIITUHMM, MPOKYpOp, Cyd, opraH (Miapo3ain), o
37IHCHIOE OMEePaTHBHO-PO3LIYKOBY JISUTBHICTb, 1 CITITUHI CYIIS; 10
JIPYTUX — CeLiaIbHI MAPO3/ILUIN OpraHiB CTy>k0u Oe3meku, OpraHis
BHYTPIIIHIX crpaB abo HarioHaIbHOTO aHTHKOPYTIIIHHOTO OFOpO
VYkpaiHu, KOMaHIMpY BIICHKOBHX YaCTHH, BIAMOBIAHI MiPO3ILIN
YCTaHOB BUKOHAHHSI ITOKAPaHb Ta CIJIIMUUX 130J14TOPIB.
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3axou 3a0e3neueHHs Oe3MeKH YYaCHUKIB KPUMIHATBLHOTO
MPOBaKEHHs BH3HA4YCHI B CT. 7 3akoHy. JI0 HUX BiJHECEHO
Taki: a) 0COOMCTa OXOpPOHA, OXOPOHA XHTIA W MaiiHa; 0) BH-
Jada CreliaJbHUX 3aco0iB  1HIWBIIYadbHOTO 3aXHCTy Ta
CHOBIMIEHHS MPO HeOe3NeKy; B) BUKOPUCTAHHS TEXHIYHHMX
3ac00iB KOHTPONIIO Ta TPOCIYyXOByBaHHS Tele()OHHHX Ta
IHIIUX TIEPEroBOpIB, Bi3yallbHE CIIOCTEPEIKEHHS; T') 3aMiHa
JIOKYMEHTIB 1 3MiHa 30BHIIIHOCTI; ) 3MiHa MicIsl poboTH abo
HaBYAHHS; €) TEePeCceJICHHs] B IHIIE Miclle NPOKUBAaHHS; €)
MTOMIIIEHHS /IO JIOLIKIIBHOT BUXOBHOT YCTAaHOBH 200 yCTaHOBU
OpraHiB COLIAJILHOTO 3aXWUCTy HACEJICHHS; ) 3a0e3le4eHHs
KOH(DIICHIIIHHOCTI BilOMOCTE# Tpo 0co0y; 3) 3aKpUTHI CYII0-
BUH PO3IISL.

3 ypaxyBaHHSIM XapakTepy Ta CTyIeHs HeOe3MeKd JUis
JKUTTS, 30POB’SI, )KUTIIA i MaliHa 0Ci0, B3STHUX il 3aXHCT, MO-
JKYTh 3/IIHCHIOBATHCS 1 1HII 3aX0/1 OC3MEKH.

VYei BkazaHi B CT. 7 3aKOHY 3aX0u O€3MeKH, 3a BUHSATKOM 3a-
KPHUTOTO CYIOBOTO PO3IVISY, HE € MPOLECYaTbHUMH, OCKUIBKA
HE CTOCYIOThCSI 0COOIMBOT MPOLIEAYPH W MOPSIIKY 31HCHEHHS
KPUMIHATBHOTO MTPOBAKSHHSL.

HenomikoM 3akoHOIABYOI periaMeHTalii 3acTOoCyBaHHS
3axo/liB OE3MEKU € Te, M0 BOHH PEryJIOIThCS OKPEMUM 3a-
KOHOM, 1 HOpMH, fIKi IX CTOCYIOTbCS, BiACYTHI B UMHHOMY
KpuMminansHOMY TpoliecyaabHOMY Konekci Ykpainu (mami —
KIIK Ykpaiun).

KIIK Vkpainu 1960 p., Ha BiIMiHYy BiJ UMHHOIO, MICTUB
HOPMH, SIKI perflaMeHTyBau 3a0e3neucHHs O0e3nekn ocio, siKi
OepyTh y4acTh Yy KpUMIHAJIbHOMY CYJOYMHCTBI. Tak. 4. 1 cT.
52-1 micTrina nosoXeHHs 1po Te, 0 0colu, sKi 6epyTh y4acTh
Yy KpUMIHAJIBHOMY CY/IOYHHCTRBI, y Pa3i HAsIBHOCTI peaibHOT 3a-
TPO3H iX KHUTTIO, 30POB’I0, KHUTIY Y1 MAalfHy MalOTh MPaBO Ha
3abe3neueHHs Oe3neku [4].

Crarti 52-2-52-5 KIIK Vkpainu 1960 p. pernameHTyBaiu
rnpaBa i 00OB’SI3KM 0Ci0, MIOMO SKUX 3AIHCHIOIOTHCS 3aX0Au
Oesmex, nependadal HEpO3TroNOLEHHS BiIoMOCTEN PO 0Co-
Oy, OO SIKOT 3IMIMCHIOIOTBCS 3aX0au Oe3MeKH, MOPSIOK CKa-
CYBaHHS 3aX0/IiB O€3MEeKH, OCKAP)KEHHS PIllICHb TIPO BiZIMOBY B
3aCTOCYBaHHI 3aX0liB Oe31eKu abo Mpo IX CKacyBaHHS.

V¥ 3B’s13Ky 3 BijcyTHicTiO B unHHOMY KITK Vkpainu Takux
HOPM HayKOBISIMH BUCJIOBJIFOIOTHCSI TyMKH 11010 HEOOX1THOCTI
JIOTIOBHEHHSI HUIMHU OCTaHHBOTO.

Tak, Ha nymky O.B. 3axapuenko, KpumiHanbHUii iporiecy-
aJbHUMA KOAEKC YKpaiHH BapTO JOTMOBHUTH OKPEMOIO INIABOIO,
sika Oysa O mpucBsiueHa mpoOieMi 3abe3neueHHs 6e3neku ocio,
sIKi OepyTh y4acTh y KpUMIHAJIBHOMY CymOuMHCTBI. Lls riaBa
[IOBUHHA MICTUTH TaKi JaHi:

— KOJIO 0Ci0, SIKI HLUIAraloTh 3aXUCTY BiJ MPOTUIIPABHOIO
BILTUBY;

— MiJICTaBH 3aCTOCYBaHHSI 3aXO0/[iB OC3IECKH;

— BU3HAYEHHS, SIKi CTOCYIOTHCS [[bOTO TIHTAHHST,

— IpoLeCcyaJbHUN MOPSIOK 3aCTOCYBaHHS 3aXOAiB 0e3-
IIeKH;

— mpaBa i 0OOB’SI3KM OprauiB, siki 3a0e3nedyroTh Oe€3-
MeKy, TiJ 4ac opraHizaiii Ta 3[ilCHEHHS 3aXHUCTy 0ci0, 10
O0epyTh y4acTb y KPUMIHAJILHOMY CYJIOYHHCTBI, a TaKOXK ix
BIiJIMOBITAJTbHICTh 32 HEHAJIS)KHE BUKOHAHHS Y HEBHKOHAHHS
000B’s13kiB 3axucrty [1, c. 217].

Paszom i3 Tum unHHuM KIIK Ykpainu nependaveHo 3Hau-
HYy KUIBKICTb IPOLECYaJbHUX 3aXO[iB O€3leKU YyYacHUKIB
KPUMIHAJIBHOTO MTPOBAKEHHSL.

Tak, B.B. Kaceko Ta A.M. Opriean 10 3axofiB Oe3neku i
THIIHUX MPOLECYATbHUX MOKIIUBOCTEH BiJHOCIThH TAKOK:

— JIOTIAT CBIiJIKA/TIOTEPIIIJIOr0 W OIHOYACHHIA JOTHUT JBOX 1
OisbllIe BXKE JIOMUTAHUX OCIO y CyJOBOMY 3acCiJJaHHI CJIiJTUUM
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CYIICIO MiJI 4ac TOCYAOBOIO PO3CIiTyBaHHs, Y TOMY YHCIi
JqucTaHiino (4. 1 cr. 225, 4. 2 ct. 232 KIIK Ykpainn);

— BITII3HAHHS 1103a BI3yaJbHUM 1 ayliOCIOCTEPEIKECHHIM
ocobu, SIKy mpea’ sBISoTh st BrisHaHHs (4. 4 ct. 228 KIIK
VYkpainn);

— JIOTWT/BII3HAHHS B PEXHMi Bijeo-koH(pepeHIi B
xoni nocynoBoro posciimysanHs (ct. 232 KIIK VYkpainu) Ta
IpoLecyallbHi JIii B pexKHMi BiZIcOKOH(DEPEHLIT i)l Yac CyI0BO-
ro ipoBapkeHHs (cT. 336 KIIK VYkpainn);

— JIONUT y CyAi CBijKa, MOTEPIJIOro, 0OBUHYBAaYCHOTO 3
BUKOPHCTaHHSAM TEXHIYHUX 3aCO01B 3 1HIIOrO NPUMIIEHHS YU
B IHIIHKI croci0, 1110 BUKIIOYAE ineHTHDIKaIii0 0co0H, Y pasi
noTpedu — 31 CTBOPEHHSAM aKyCTHYHUX neperko (4. 9 ct. 352,
4. 2 ¢t. 353, u. 3 ct. 351 KIIK Vkpainm);

— JIOITUT CBiJIKa 3@ BIZICYyTHOCTI MIEBHOTO JOMMTAHOTO CBi/IKa
(1. 3 c1. 352 KIIK Vkpainn);

— JIOIUT ocobH, sika nepedyBae 3a KOpPAOHOM, 3a JIOIOMO-
ro1o BijicokoH(pepeHIIii a60 TeneoHHOT KOHpEpEeHIIii B MOpsi-
Ky MiXHapojHoi mpaBoBoi nornomoru (ct. 567 KIIK Ykpainn);

— BIJICTOPOHEHHS BijJ mocajau Ciy>k00Boi ocoOu, sika B
CHIIy CITy)KOOBOTO CTAQHOBHIIA MOKE€ YMHHTH THUCK Ha 0COO0Y,
B3aTy mija 3axuct (nojoxeHHs cr. 154 KIIK Vkpainu mono
i103pIOBAHOr0 UM OOBHHYBAYEHOI'0);

— 3anmo0iKHI 3aX0U y BUIVISII JIOMAIIHLOTO aperiTy abo
TPUMaHHs i BapTOrO (monokeHHs ctT. 176, n. 3 u. 1 ct. 177
KIIK Ykpainu o0 nijo3pioBaHOro 4d 0OBHHYBAuUCHOIO);

— MOKJIAICHHSI CIT1 TIMM CYIIEI0, CYJIOM ITEBHUX 000B’I3KiB HA
0coOy mij yac 0OpaHHs Tif 3ar001KHOTO 3aX0/1y, HE OB’ SI3aHOTO
3 TPUMAHHSIM IIiJ] BapTOIO (HE BIUTy4aTHCs 3 IEBHOIO HACEIICHO-
TO MYHKTY, YTPUMYBATHUCS BiJI CIIUIKYBaHHS 3 KOHKPETHOIO 0CO-
0010, HE Bi/IBIyBaTH TIEBHI MICIIsl, HOCUTH €JICKTPOHHUH 3aci0
KOHTPOJIIO TOWO (4. 4. 5, 6 cT. 194 KIIK Vkpaiun);

— ay/io- 1 BiICOKOHTPOJIb OCOOM, MiCIisl, CIOCTEPEIKECHHSI 32
0c00010 200 MicleM, apelT, OIS 1 BUIMKa KOPECIIOH/ICHIIIT,
3HATTS iHPOpMaLil 3 TPAaHCIIOPTHUX TEIEKOMYHIKAIlIHHUX Me-
pPeK Ta EICKTPOHHUX 1H(OPMALIHHUX CHUCTEM, OOCTEKCHHS
myOIIYHO HEJOCTYITHUX MICIb, )KUTJIA, 1HIIIOTO BOJIOAIHHS 0CO-
Ou, YCTaHOBIICHHS MiCIIE3HAXO/PKEHHS PaJi0€IeKTPOHHOTIO 3a-
co0y oo (cT. ct. 258, 267-270 KIIK VYkpaiuu) [2, c. 18—19].

TakuMm 4YMHOM, KPUMiHAJBHUM IMPOLECYAJbHUM 3aKOHOM
nependayeHo 3HaYHy KUIBKICTh IpOlecyalbHUX rapaHTiil 3a-
Oe3reveHHs 3aX0/(iB OE3MEeKH YYaCHUKIB KPUMIHAJIBHOTO MPO-
BaJUKCHHS.

Jlo iHmmx 3axoziB 3a0e3neyeHHs Oe3neKu, ki 3a KOHKpPeT-
HUX OOCTaBMH HaWKpalldM YHHOM BiJIIOBIalOTh 1HTEpEcam
3a0e3neyeHHs] Oe3MeKH YYaCHUKIB KPUMIHAJIBHOTO TMPOBAJI-
xeHHs, B.B. Kacbko Ta A.M. OprneaH BiiHOCATb TaKi:

— o(imiiHe NHUCHMOBE TONEPEHKEHHS 0co0H, sKa
MOXE TOTEHIIMHO 3arpokKyBaTH 0cCo00i, B3ATIH TiJl 3aXHCT,
PO KpHUMIHAJbHY BiANOBIAANbHICTH, 3rifHO 31 cT. 386
Kpuminansaoro koxekcy Ykpainu (nani — KK Vkpainu), 3a ne-
PeUIKO/IKaHHS 3’ SIBIICHHIO CBiJIKa, OTEpIiiioro abo ekcrepra
JI0 CYIy, OpPTaHiB JOCY0BOTO CI/ICTBA, IPUMYIIYBaHHS 1X 10
BiJIMOBH YH JaBaHHSI [TOKa3aHb Y BUCHOBKY, & TAKOX 32 JaBaH-
HI 3aB1IOMO HETIPABANBUX MOKa3aHb Y BUCHOBKY LIJISIXOM I10-
Ipo3u BOMBCTBOM, HACHJILCTBOM, 3HUIICHHSAM MaifHa IIUX 0Ci0
4H X OJU3BKUX POIUUIB 200 PO3rOJIOMICHHS BIJIOMOCTEH, 110
X raHbOJISATh, 200 MMiJKYIl CBiJKa, MOTEPIIJIOr0 Y1 eKCIepTa 3
TIEI0 CAMOIO METOI0, 8 TAKOXK [TOrPO3y BUMHUTH 3a3HAUCHI il 3
ITOMCTH 3a paHilie JaHi MOKa3aHHs a00 BUCHOBOK;

— OTOJIOLICHHSI 0COOM, B3SITOI Mijl 3aXHCT, MOMEPJIOK YU
0€e3BICHO BiJICYTHBOIO;

— YCHHOBJIEHHSI HETIOBHOJIITHBOT 0COOM, B3STOT i ]| 3aXHCT,
sIKa BTpaTuia 0aThKiB BHACHIIOK BANHEHHS 3JI04HHY;
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— 3MiHa JOMANIHbOrO W MOOLIBHOTO HOMEpIB Tenedo-
Hy Ha HOMEpH, sIKi He OyayTb BimoOpakaTucs B Teae(OHHHX
JIOBITHMKAX Ta iH(OpMALlis MO0 SKAX He Oy/le HaaaBaTHUCS
oreparopaMu 0e3 CreliajibHOrO JI03BOIY;

—3BEJICHHS JI0 MiHIMYMY BIIKDUTUX KOHTAKTiB 13 IPeJICTaB-
HUKaMH MUTIIHT y OpMi i BAKOPUCTAHHS TAEMHUX ITPUMIIICHB
JUISL KOHTAKTIB 3 0c00010 Too [2, ¢. 19-20].

ITpoTe mepeBakHa YaCTHHA TAKUX MPOIECYaTbHUX 3aX0JIIB
CTOCYETBCS caMe 3a0e3IeueHHs Oe3IeKH CBiIKIB Ta MOTEPITITHX
i He MOke OyTH 3aCTOCOBaHa JIO ITiI03PIOBAHOTO UM OOBHHYBA-
YEHOIo 3 METOI0 HOro 3aXHCTy Bij 1HIIUX Mif03pIOBaHUX (00-
BHHYBAUEHUX).

[Ipote y Bumaakax, KO OJHOMY 3 Mi03proBaHUX (0OBHU-
HYBa4€HUX) YU 0CO01, II[0/10 SKOI BUPILIyBATUMYThCS IIUTAHHS
PO 3aCTOCYBAaHHS MPHUMYCOBHX 3aXOIiB MEIMYHOTO YU BH-
XOBHOT'O XapaKTepy, y BUMAKY CIIUIBHOTO BUMHEHHS 3JI0YHMHIB
(cycrinpHO-HEOE3MEUHUX [IiIHb) 3arpoxye HeOe3leka Bif
IHIIKX T11103prOBaHKX a00 0Ci0, sKi it0Th y 1X iHTEpecax (0co-
OJIMBO B KPUMIHAJIBHUX MPOBAKEHHSAX PO 3JI0YMHH, BUMHCHI
OpraHi30BaHUMU IpyHaMU YU 3JIOYMHHUMH OpraHizalisMu),
3aCTOCYBaHHs BHIUICHHS KPHMIHAJBHOTO TPOBA/DKEHHS B
okpeme. 3axin 3a0e3neueHHs 0e3MeKn MOKe OyTH YHMHHHKOM,
SKUH y CYKYITHOCTI 3 IHIIMMHJ TaKUM 3aX0OZaMH MOXXE JI03BOJIHU-
TH JOCSTHYTH METH iX 3aCTOCYBaHHSI.

Tax, y Bumnazky BHJIIICHHS KPHMIHAIBHOTO MPOBAKEH-
Hsl IO/ TaKoi ocobH B OKpeme iHuI mizospioBaHi GyayTh
n0306aBIICH] BITOMOCTEHi K PO 1Ty, Yac i Micue TPOBC/ICHHS
cmiguux (pO3LIYKOBUX) JiH, Tak 1 K MpO 4ac, Jatry i micue
PO3IISTY CYAOM BHJIUICHOTO KPHMIHAIBHOTO HPOBAKECHHS, a
TaKoXK 3MICT HaJaHUX TaKOK 0CcOo0OI0 MOKa3aHb. BiamosimHoO,
TaKe BUJICHHS CIIPUSTHME YHEMOXKITMBIICHHIO peaizallii 3710-
YUHHUX HaMipiB M0J0 (i3MYHOIO 3HUIIEHHS 0COOH, 3aBJlaH-
HS IIKOAW HOTO 310pOB’I0, BUYMHEHHS HA HHOTO THUCKY. Kpim
TOTO, TaKe BUJIJICHHS JTO3BOJINTh YOE3MEUUTH MiI03PHOBAHOTO
BiJl HEraTMBHOIO BIUIMBY IHIIMX MiJJO3PIOBAHUX 1 CIIPUSATH-
Me 3a HasSBHOCTI MiJCTaB YKIJIAJCHHIO YrOOW IPO BH3HAH-
HSl BUHYBATOCTi 3 TPOKYpOpOM abo Tija 4ac NMPUMHUPCHHS 3
HOTEPHiIUM.

BonHowac ykirageHHs yroau sk Ipo BU3HAHHS BUHYBATOCTI,
Tak 1 MPO NPUMHUPEHHS 3 TOTEPIUINM, BIAMNOBIAHO 10 BH-
MOT KPHMIHAJIBHOTO MPOIECYaJbHOTO 3aKOHY, € IiJICTaBOIO
JUIT  BHIUIGHHS ~ KPUMIHAaJbHOTO  NPOBADKEHHS  HIOJO
Mi103pr0BaHOr0 (OOBMHYBAYE€HOT0) B OKpPEME IPOBA/KCHHS
(. 8 ct. 469 KIIK Ykpaiun).

OTxe, Take BUIUICHHST MOXKHA PO3IIISLAATH SIK IPOLIECyab-
HUI1 3axia 3a0e3nedeHHs Oe3MeKH, aJKe SKII0, HAPUKIAI, B
YTOZli IPO BU3HAHHS BUHYBATOCTI MiJJO3pIOBaHUI Ui 0OBUHYBa-
YEeHUH 3000B’SI3y€ThCS CIIBIPAIIOBATH 3 OPTaHOM JIOCYIOBOTO
PO3CIilyBaHHSI YM MPOKYPOPOM Y BHUKPHUTTI KPHUMiHAJIBHOTO
MPaBOIOPYIICHHS, BYNHEHOTO HIIOK 0CO00I0, y TOMY YHCII
HAJIaTH BiIOBI/IHI MOKAa3aHHs, TO TaKa CIIBIpaIls Hece B co0i
JIOZIATKOBI PU3UKHU 1 3arpo3u JUIs Mi03pHOBaHOTO (OOBUHYBa-
4EHOro) 3 00Ky 0ci0, SIKMX BiH 3000B’S13y€ThCSI BUKPUTH.

KpiM TOro, MOXXYTh MaTH MiCLle TaKOX BHUIIAIKH, KOJIU
MiI03PIOBaHUI Oakae CIIBIPALIOBATH 31 CIIIYUM, MPOKYPO-
POM 1[I0 BUKPUTTS HIIHMX MiI03PIOBAHUX y BUMHEHHI HUMHU
CIUIBHUX 3JI0YMHIB 4M iX pOJi Yy BUMHCHHI 3JI0YMHIB, HAJaH-
HSl JIOTIOMOTH B TIOLIYKY PEYOBHX JOKa3iB UM MaTepialbHHX
[IHHOCTe, 3100y THX 3JT0YMHHUM IULIXOM. [IpoTe, He3Baxkaro-
YH Ha TaKe CIPHUSHHS, SKIIO HE JOCSITHYTO 3T0/IN Ha YKJIAJICHHS
YTOZIW, HANIPHKIIAZ, y 3B’A3KY 3 HE3TOIOK0 Mi03PIOBAHOTO Ha
BHJL i pO3MI IIOKapaHHs, ke 00yMOBIIIO€ IPOKYPOP, BUALICHHS
MarepiajiB 10CyIOBOTO pOSCHl,I[yBaHHH MOke OyTH OIHI€IO 3
JIOIATKOBUX MPOLIECYAIbHUX TapaHTil Mig03pIOBaHOTO.
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MOXIHBUM 1 AOLIIEHUM, Ha HAITy TYMKY, € 32CTOCYBaHHS
BUJIJICHHSI MaTepialliB JIOCYJIOBOTO PO3CIiyBaHHS pa3oM i3
TaKUM 3aX0JI0M 3a0e3TeUeHHsI 0e3MeKH, K KOHIICHIIIHHICTh
JIaHUX PO 0Cco0y, y BUMAJIKAX, KOJIM Mi103pIOBaHi He3HaoMi
OJIMH 3 OHUM (HAIPHUKIIA, KOJIU MA€ MiCIie CIIOHTAHHE JIOTY-
YCHHSI 0COOM JI0 3JI0YMHHOT JiSUTBHOCTI 1HIIOTI 0COOM) 1 OINH
i3 HAX HE BHU3HAE€ BUHU I MOXKE MPEJICTaBIATH 3arpo3y AJsL
IHIIOTO, SIKUH 3TOJHUIA CHIBIIPALIOBATH 31 CIIITYUM, IIPOKYPO-
pom.

Hanpuknan, pociiicekuii HaykoBenr O.B. IlputkoBa
0 3aco0iB TakTH4HOI omnepamnii «3a0e3rnedeHHs Oe3neKu
Ii103pIOBaHOrO  (OOBMHYBAYE€HOTO), KUK YKIAB JOCYIO-
By YIoiy IIpO CHiBpOOITHUIITBOY» BIIHOCHUThH CIiJ4i, IHIII
poLecyalibHi, OepPaTUBHO-PO3IIYKOBI Ta iHIIN Aii, a TaKoX
TakTU4HI npuiiomu [7, c. 88].

[leBHMM aHaMOrOM BHIUICHHS MarepialiB JOCYI0BOTO
po3ciiyBaHHs (KpUMIHAJIBHOTO MPOBA/PKEHHS) B OKpeMe, Ha
Hally DyMKy, MO)KHA BBa)KaTH TaKi 3aXoIy 3a0e3reueHHs 0e3-
NIeKH 3aCyDKCHUX, SIK 130JbOBaHE TPHMAaHHS, EPEBEJCHHS B
iHIIIy YCTaHOBY BUKOHAHHS TIOKapaHb i MePEeBEICHH B Oe3med-
He Micre, siki nependaueri ct. 10 KpumiHaabHO-BUKOHABUOTO
Konekcy Ykpainu [3].

AHaJOTiYHO Ha CTajil OCYIOBOrO pO3CIiayBaHHS il Cy-
JIOBOTO PO3MIISLY, BIAMOBIIHO 10 cT. 8 3akoHy Ykpainu «IIpo
MOTIEPEIHE yB’ﬂ3HeHHﬂ» OGBHHyBa‘IeHI/IX abo nino3pfoBaan
B OJIHOMY # TOMYy CaMOMy KpPHMiHAJILHOMY MNpPOBaUKCHHI
3a HasBHOCTI BIAMOBIJHOTO pilIeHHS OcoOM abo opramy,
SKI 3OIMCHIOIOTh KPUMIHQJIBHE MPOBAKECHHSA, TPUMAIOTh
pozainbHo [4].

Hes3Baxkaroun Ha Te, IO KPUMIHAJIBHAM MpPOLECYalb-
HUM 3aKOHOM HE Tepea0aueHO Takoi MiJCTaBH BUJIJICHHS
MarepialliB JI0CyI0BOIO PO3CIiLyBaHHS, K 3aCTOCYBAaHHS 3a-
X0y 3a0e3reueHHs Oe3MeKH, Take BHIUICHHS HE CYNepeYuTh
BUMOTaM KPHMiHAJIBHOTO IIPOLECYaTbHOTO 3aKOHY.

Tak, 3a HasBHOCTI 3B’S3Ky MDX 0CO0aMM Ta BUMHEHU-
MU HHMH 3JI0YMHAMH, €IMHUM 3aKOHOIABYMM OOMEKEHHSIM
LI0J0 BUJIIEHHS IIPOBAIKEHHS B OKPEME € MOJIOKEHHS 4. 4
ct. 217 KIIK VYkpainu, BIANOBIIHO 10 SIKOT Marepianu J0cy-
JIOBOTO PO3CIIiIyBaHHS HE MOXYTh OyTH BHUJIJICHI B OKpeMe
IIPOBAKEHHS, SIKIIO I1€ MOXKE HEraTMBHO BIUIMHYTH Ha IO-
BHOTY JIOCYyAOBOTO PO3CIiIyBaHHS Ta CYyIOBOIO PO3MIIALY.
[IpoTe BUIIIEHHS MarepiajiB JOCYIOBOrO PO3CIiyBaHHS Ta
KPUMIHAJBHOTO TPOBA/PKEHHS SIK 3aCTOCYBaHHS 3ax0ny 0e3-
MEeKH MOTEHI[IHO MOXKe BHIUIMHYTH Ha MOBHOTY JIOCYIOBOTO
PO3CIiIyBaHHS i CYI0BOTO pO3IIISY HE OiJIbIlIe, HiYK BUIIJICHHS
3 iHmwMX mijactaB. Kpim Toro, Oyab-ski pU3uKH Takoi HEMOBHO-
TH 32 HaJEXKHOTO 3/IIHCHEHHS JOCYIOBOrO PO3CIiAyBaHHS Ta
MIPOLECYalIbHOTO KEPIBHUIITBA BHAAIOTHCS HEMOKIMBHUMHU B
MeXax BUIICHOTO 00CSTY MPOBaIKCHHS.

3nilicHEHHsT BHMIUICHHS KPUMIHAJIBHOIO IIPOBAKEHHS
SIK 3aX0/ly 3a0e3reyceHHs: Oe3rnekn MoTpedye BUPIIICHHS J10-
JIaTKOBHMX MHUTaHb, 30KpeMa L1010 0COOH, YIOBHOBaXXEHOI Ha
MPUIHATTS TAKOTO PIllICHHS, YaCOBUX MapaMeTpiB JIii TaKoro
pilIeHHS I MOXKITMBOCTI HOTO OCKap>KeHHSI.

Tak, BianoBigHO a0 4. 5 ct. 217 KIIK VYkpainu eguHum
Ccy0’€KTOM, YIOBHOBWKEHUM 00’ €IHYBaTH YU BHUAUIATH
Marepiaii JOCYAOBOTO PO3CITiAyBaHHS, € TPOKypop. Pazom
i3 TUM 3rigHo i3 4. 2 cT. 3 3akony Ykpainu «IIpo 3abe3ne-
4yeHHs Oe3leku ocid, sKi OepyTh y4dacTb y KpUMiHAIbHOMY
CY/IOYMHCTRBI» PIIICHHS MPO 3aCTOCYBaHHS 3aXOiB OC3MeKU
MPUAMAETBCS CIIYUM, MPOKYPOPOM, CYJIOM, Y MPOBAKCHHI
SKUX ~ 3HAaXOMATbCS KPUMIHAJIBHI  MPOBA/DKEHHS OO
KPHMiHAJBHUX MPAaBONOPYIIEHB, Y PO3CIIAYBaHHI YU CYJOBO-
My pO3IVIsilii SIKUX Opasin abo 6epyTh ydacTb 0COOM, BU3HAYCHI

141



JURNALUL JURIDIC NATIONAL: TEORIE $1 PRACTICA * HALIMOHAJIBHBIA FOPHTAYECKHUIT KYPHAJL: TEOPHSA 1 ITPAKTHKA » NATIONAL LAW JOURNAL: TEORY AND PRACTICE

B CT. 2 LIbOTO 3aKOHY, a TaKO)X OpraHom (MiZpO3ioM), IO
3IIHICHIOE OIIEPaTHBHO-PO3LIYKOBY JiSUIBHICTD, 1100 OCi0, SKi
Opainu y4acTb a00 CIPHSIIH BHSBICHHIO, IONIEPEKEHHIO, TIPH-
IIMHEHHIO 3JI0YHHIB.

Ha wamy nymKky, y IUlaHi TakTHKA W MeETOIU-
KM  DPO3CIIAyBaHHS  3JI0YHHIB  3IIHCHCHHS  BHJUICHHS
KPUMIHAJIBHOTO TPOBA/DKEHHS SIK 3aXofy 3al0esreucHHs 0e3-
HEKH NPOLeCyabHO AOLIIBHUM € caMe Ha CTafii 10Cy10BOro
PO3CITiTyBaHHs, a OTKE, EXTUHAM CY0’ €KTOM MPUHHATTS TAKOTO
pilIeHHs Ha Wi cTaaii Mae OyTH JIHIIe TIPOKYPOP sIK 0c00a, 110
BH3Hauae 00CAT JOCYI0BOTO PO3CIIiIyBaHHs, 1 BIAMOBIIHO, 00-
BHUHYBAUCHHSI, SIKE MOTIM MiTPUMYE B CyJIi TIEPIIOT iHCTAHIIII.

TakuM YWHOM, CIIYMA, OJEpPXKABIIM 3asBy IpO 3a-
rpo3y Oesmewi MHil03PIOBAHOrO, B 00OB’S3KOBOMY HOPSIKY
TaKy 3asBy HEBIIKIATHO Mac MepelaTH NPOKYpopy, SKHH
3IIHCHIOE TIpollecyajibHe KEPIBHMILTBO BiJIIOBITHUM JOCY-
JIOBUM PO3CHIiJyBaHHIM, 100 y CTPOK Oinblie TPhOX IiB (a B
HEBIJKJIAIHUX BUIMAKaX 1 HEraifHO) Oy/i0 MPUAHSTO PillICHHS
PO 3aCTOCYBaHHs a00 BiJMOBY B 3aCTOCYBaHHI TaKOTO 3aXOy
0e3meKH, Mpo 10 MOBHHHA OyTH BUHECCHA MOTHBOBAHA TIOCTA-
HOBA MPOKYpOpa.

KpiMm Toro, HeoOXiAHICTh BUAIICHHS KPUMIHAIBHOTO ITPO-
BaJKEHHS SIK 3aCTOCYBAaHHS 3aXOfly 3a0e3leueHHs Oe3leKu
MOJKE MaTH MICIE TaKOX y Cy/i, Y TOMY YHCII B CYKyITHOCTI
3 IHIIUMH TPOLECYyaTbHUMH 3aX0aMu 3a0e3neucHHs 0e3-
neKu (HampuKiIaj, i3 3aKpUTHM CyHLOBHUM 3acilaHHAM). Y Ta-
KOMY BHNAJKy €IHHUM Cy0’€KTOM 3aCTOCYBaHHS BUJIIJICHHS
KPUMIHAJIBHOTO MPOBAKCHHS K 3aX0[y Oe3leku Mae OyTu
Ccya.

Takoxx moTpeOye BHpIIICHHS TPUBAIICTh BHJIIICHHS
MarepialiB JI0OCY0BOTO pO3CIijyBaHHs (KPUMIHAJIBHOTO HPO-
Ba/DKEHHS) B OKpEMe SIK 3aCTOCYBaHHS 3aX0y OS3MeKH.

Y uacoBux mapamerpax o00’€IHaHHS W BHJIIICHHS
KPUMiHaJbHUX MPOBAIKEHb HE MA€ YiTKOTO BH3HAYCHHS,
1 y BUMNAJKy MNPUUAHITTS TAKOTO MPOIECYaTbHOTO PIIlICHHS
mojaiplle JOCYIOBE PO3CITIAYBaHHS ¥ CyIOBHH pO3IVIST
KPUMiHAJIBHOTO NTPOBAKEHHS MOXKYTh 3/[IICHIOBATHCS B TOMY
00cs31, IKU Ma€e Miclie Imiciis 00’ €JHaHHs Yu BUALIeHHS. Bo-
JTHOYAC 3aXO0Au OE3MEeKH, 3TiHO 31 3MIiCTOM 4. 5 CT. 22 3aKoHy
VYkpainu «IIpo 3abe3nedyenns 6e3nexu ocid, ki 6epyTh yyacThb
y KPUMIHAIGHOMY CYJOYHHCTBI», 3aCTOCOBYIOTHCSI Ha MEBHUI
CTPOK, 1 32 HASIBHOCTI MiJICTaB IS X CKaCyBaHHSI BiJITIOBIAHUI
cy0’€eKT, sIKuii iX 3acTOCyBaB, BHHOCHTH MOTUBOBAHY IIOCTaHO-
BY UM yXBaJy MpO iX CKACYBaHHS, sIKa TTMChMOBO JIOBOAUTHCS
110 BioMa 0co0H, JI0 SIKOT iX 3aCTOCOBAHO.

TaknM 4MHOM, BUHHKA€E MMUTAHHS 3BOPOTHOTO 00’ €HAHHS
BUJIJICHUX MarepiaiiB  JIOCYJOBOTO PO3CIiTyBaHHS 4H
KPUMIHAJBHOTO NPOBA/DKEHHS Y BHIAIKY, KOJU 3arposa
JUIS TI1JI03PIOBAHOTO TepecTana icHyBaTu. Ha Hamry QymKky,
BUPIIICHHS BKa3aHOTO MUTAHHS MOTPe0ye THYYKOTO MiAXOIY
SIK 13 OOKy TIPOKYpopa, Tak i 3 OOKy Cyay, i TIpH [boMY Tpebda
BpaxoByBaru 0araro YMHHHUKIB. 30KpeMa, pIlICHHS PO 3BO-
poTHE 00’€THAHHS KPUMiHATBHUX MPOBA/DKEHb Mae MpHUiiMa-
THUCS 3 YpaxyBaHHSAM 00CATY HEOOXiTHUX CIIAYUX (PO3IIYKO-
BUX) Ta MpOIECyaJbHUX [ii, SKi HEOOXiTHO BUKOHATH B XOJ1
JIOCY/I0BOTO PO3CIIiTyBaHHSI, & TAKOXK 00CATY JI0KAa3iB, SIKi 3aJIH-
LIAIOCS TOCIIINTH B CY[I, SIKIIO POBAJUKEHHS PO3IIISIA€THCS
CYJIOM; BIJIMOBITHOCTI TAKOrO pIllICHHs 3arajlbHUM 3acajiam
KPUMiHAJIBHOTO IPOBAJUKEHHS. BiANOBiIHO, CKacyBaHHS 3a-
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CTOCYBaHHs TAaKOTO 3aXofy Oe3NeKH He IOBMHHO O3HA4aTh
AaBTOMaTHMYHOTO 3BOPOTHOTO 00’€JIHAHHS MaTepialliB J0CYI0-
BOTO PO3CIiTyBaHHS UM KPUMIHAJIBHOTO MPOBaKeHHs. Take
00’ eIHAaHHS MOKE MaTH MICIIE JUIIIEC Ha 3arajJbHUX IT1CTaBax,
sk 1e nepenbadeHo ct. 217 KIIK Ykpainu.

3rigHo 13 3araJlbHUM MPaBWJIOM Ha CTaIil JOCYIOBOTO
po3ciimgyBanHs, BianoBimHo a0 4. 6 cT. 217 KIIK Vkpainu,
pilieHHS Npo 00’€qHAHHA U BUIUICHHS MarepialiB J0CYHO-
BOTO PO3CIiIyBaHHS HE MOXKe OyTH OCKap»KeHO. AHAJIOT1YHO
3 ypaxyBaHHsAM mnoJyioxkeHb cT. 392 KIIK Ykpainu He mimsirae
OCKap)KEHHIO yXBaja cyay INpo o0’e€THaHHS U BHIUICHHS
KPUMIHAJILHOTO MTPOBAKEHHS.

BonHovac KprMiHAJIBHUM MPOLECYATLHUM 3aKOHOM (1. 6
4. 1 c1. 303 KIIK Ykpainu) nepenoaueHo MOMXIUBICTH OCKap-
JKCHHSI PILlICHHS, JTii 4i Oe3isSUTbHOCTI CIJTIiJ90ro abo MpoKypo-
pa mij 4ac 3aCTOCYBaHHs 3aX0j1iB O€3leKHu 0codaMu, 10 KX
MOXYTb OyTH 3aCTOCOBaHI 3axoqu Oe3leKku, nependaucHi 3a-
KOHOM.

Ha wnHamy aymKy, BHpINIyFOYM THUTaHHS MOXIHBOCTI
OCKap> KeHHsI PIlICHHS PO BUAUICHHS MaTepialiB JOCyI0BOrO
po3ciiiyBaHHsS sIK 3aXony 3a0e3rnedeHHsi Oesreku Tpeba BH-
XOIIUTH 3 TOTO, IO BiJMOBIAHE BUIIICHHS MEPEAYCIM € TAKUM
3aX0I0M, a OTXeE, 3BAKAIOYM HA 1€, OCTAHHE MA€E ITiISraTh
OCKapXEHHIO B Mopsiaky, nependadenomy KIIK Vkpainu, st
OCKap KEHHsI 3aX0/IiB 3a0e3eueHHs OC3MeKH.

BucHoBku. TakuM YHHOM, 3aCTOCYBaHHS BUJIIICHHS
MarepiajiiB JI0CY/lIOBOrO PO3CIiAyBaHHS Ta KPHUMiHAIBHOTO
MPOBA/UKEHHSI IIO/I0 IMiJI03PIOBAHOTO W  OOBHHYBa4€HOTO
MOXKHA PO3IVISAIATH K 3axin 3a0e3nedeHHs Oe3MeKH, SKOMY
BJIACTHBI TEeBHI ocoOnmBocTi. Pazom i3 THUM BKa3aHi MHTaH-
HS € JUCKYCIMHMMM Ta MOTpeOyIOTh MOAANBIINX HAayKOBHX
JIOCIIKEHD.
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YI'OJIA ITPO BUSHAHHSI BUHYBATOCTI B YKPAIHI TA YI'OJIA
PO BUSHAHHSA BUHHU B PECITYBJIIII MOJIIOBA: IIOPIBHSIUIBHUAM AHAJII3

Cepriii TACJIABCbKHIA,
3100yBa4 Kadepy KPIMiHAIBHOTO TIPOLIECY Ta KPUMIHATICTUKHU (PaKyIbTETy 3 MiArOTOBKU (axiBIiB sl MiAPO3ILIIB CIIiJICTBA
JIbBIBCHKOTO JIepyKaBHOTO YHIBEPCUTETY BHYTPILIIHIX CIIPaB

SUMMARY

This paper presents comparative analysis of two legal institutions: agreement on admission of guilt prescribed by the Code of
Criminal Procedure of the Republic of Moldova, and agreement on guilt recognition foreseen by the Code of Criminal Procedure
of Ukraine. The author examines the nature of legal regulation of the agreement on admission of guilt (Code of Criminal Procedure
of Moldova) and agreement on guilt recognition (Code of Criminal Procedure of Ukraine). Special attention is paid for conditions
and grounds for application of discussed institutions, as well as the procedural status of the parties, and court’s role in this process.
Furthermore, the paper outlines common and distinctive features between these institutions.

Key words: Republic of Moldova, Ukraine, agreement on admission of guilt, agreement on guilt recognition, prosecutor,
defense counsel, defendant, court.

AHOTALIS
VY crarTi mpeAcTaBICHUI TOPIBHSUIBHUEI aHali3 IBOX TPABOBUX IHCTUTYTIB: YrOIW MpPO BU3HAHHSA BHHHU, NependadeHol
KpumiHajgbpHO-IIpolieCyallbHUM  KofiekcoM PecryOmiku MongoBa, Ta yrogu HpO BH3HAHHS BHHYBATOCTI, Iepea0dadcHoi
KpuminanpHUM mponecyansHuM Yipainu. JJoCHiKy€eTbesl MUTaHHS CYTHOCTI TPABOBOTO PETYIIOBAHHS YTOAW MPO BH3HAHHS
BuHU (KpuMminanbHO-poniecyansHuii kogeke Pecry6mikun Mongosa) Ta yroau npo BuzHaHHsS BUHyBatocTi (KpuminansHui npo-
necyajgbHUI Koneke Ykpainu). Oco0irBa yBara NpUIUIIETHCSl yMOBaM 1 MiJICTaBaM YKJIaJeHHs BKa3aHUX YTroJl, IPOLEeCyaTbHOMY
CTaTycy CTOPiH, PO CyIly B IIbOMY TIpolieci. Takok OKpecIrThCS CIIbHI Ta BIJIMIHHI 03HAKHM MK BKa3aHUMHM IHCTUTYTaMH.

Kurouosi coBa: PecnyOiika MonnoBa, Ykpaina, yroga nIpo BU3HAHHS BUHH, yrojia IIpO BU3HAHHS BUHYBAaTOCTI, IPOKYpPOpP,

3aXMCHUK, OOBUHYBauCHHH, IMiICYHUH, CYI.

Hocranomca npodjaemu. HeBnuHHMH  pPO3BUTOK
CYCHUIbHUX BIIHOCHH Oy/b-SKOi JIEpP)KaBH HEMHUHY-
4ye MPUBOAUTHL 10 peopMyBaHHs ii 3akoHomaBcTBa. Ilix vac
CBOJIIOLT B3a€MUH MDK CYCIIUIBHUMH TPyIaMH Ta KJIacaMu
Ha TEBHUX eTamax BiJAOyBaeThCs IMEPEOCMHUCICHHS CTapHX
CTEPEOTHIIIB 1 MOYMHAETHCS AKTUBHHUHN MOLIYK YOTOCh HOBOTO,
JIOCKOHAJIIIIOT0, paHillle HEeBIIOMOTr0 HaIllOHAJIbHIN IpaBOBIl
cucreMi. Hacamrepes 1e cTocyeThCs TUX JIepiKaB, sIKi 3000yl
CBOIO HE3aJIXKHICTh BIJIHOCHO HepaBHO. Came 710 Takux Jep-
*aB MOXkHa BigHecTH PecnyOniky MonioBa ta Ykpainy.

[Mpuiinstrs BepxosHoto Pagoro Yipainu KpuminaisHOro
nporiecyanbHoro kozaekcy Ykpainu [1] (mani — KITK Vkpainu),
sikuid HabpaB unHHOCTI 20 ucronana 2012 poky, 03HaMeHyBa-
JI0 3aBEePIICHHS HABAXKIIUBIIIOTO eTary peOpMH YKpaiHCHKOT
CHCTEeMH KpHUMIHaNIbHOro cynounHcTBa. CuHcrema 3a3Hana
SIKICHUX 3MiH HacaMIIepes 4epe3 3aKOHOJaBuy perlaMeHTaLlilo
B KIIK VYkpainu paniiie HEBiJOMHX MPABOBUX IHCTHTYTIB.
OpHi€r0 3 ICTOTHUX HOBEJ YKPaiHCHKOTO 3aKOHOJIABCTBA CTalla
yroga mpo BHU3HAHHS BHHYBaTtocTi. Takuil pisHOBUI 0coOIH-
BOTO TIOPS/IKY KPUMiHAJIBHOTO MPOBA/KEHHS yBiOpaB y cede
iICF0 KOMIIPOMICHOTO BHUPIIICHHS KOH(IIKTY MK JIEpKaBOIO
Ta MPaBONOPYIIHHKOM.

Cx0Xi TOPSIKH KPUMIHAJIBHOTO IPOBAKCHHS ICHYIOTh
MPaKTUYHO B Yycix KpaiHax €Bpomelickkoro Cor3y Ta B
nepeBaxkHill OULIBIIOCTI KpaiH HOCTPAJSHCBKOTO IPOCTODY.
CJiy HaroJOCHUTH, IO KOXKHA Jep)KaBa 3aCTOCOBYE Ha3BaHMI
IHCTHUTYT 3 YpaxyBaHHSM CBOIX MPABOBUX TPAIMIIIH.

3-noMix ykazaHUX (OpPM JOLUIBHO BUAIIMTH YrOLY
Npo BHU3HAHHSA BHHH, sKa IependaueHa 3aKOHOIABCTBOM
Pecny6iikn MosnoBa. Takuit iHCTUTYT OyB 3aKOHOJABYO pe-
DIaMeHTOBaHMH y KpHMiHaJIBHO-IIPOLECYyaIbBHOMY —KOZACKCI
Pecny6iiku Mososa [2] (gani — KTIK Pecnyomniku Momniosa),
sikuii HaOpaB ynMHHOCTI 12 yepBHs 2003 poky. OnHUM 13 Bax-
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JIMBUX aCHEKTIiB YOIy PO BU3HAHHS BUHHM 33 3aKOHOIABCTBOM
Pecny6miku Mosiosa € Te, 110 ii 3aKOHOIaB4O0 3aKPIiTHIN Maii-
e Ha JIeCATh POKIB paHille, HiK B YkpaiHi. SIk HacnIinok, cy-
JoBa Ipaktuka PecmyOniku MoigoBa BUpoOwIIa €IMHI TiIX0AN
110710 3aCTOCYBAaHHS LILOTO MPAaBOBOTO iHCTUTYTY.

Baromuii BHECOK y HOCIIXKEHHS IHCTUTYTY Yrog IIPO
Bu3HaHHsS BuHH 3poOmnu FO.B. Baymin, B.M. Bepemak,
IO.M. I'pomeBuii, B.I. l'onuapenko, A.B. Kypnosa, B.T. Ma-
nspenko, B.H. Maxos, B.B. Monnosan, JI.JI. HeckopomkeHa,
LJI. Tlerpyxin, M.A. IlemkoB, A.A. ITnscynosa, I1.B. ITyru-
kap, B.M. Teprumuuk, [.O. Ycaruii. CtaHOM Ha ChOTOAHI
OKpeMi IPOoOIEMHI aCleKTU NPOBALKEHHS Ha IMiJCTaBl yroau
IpO BM3HAHHA BMHYBATOCTI B YKpaiHi Takox JOCIIKyBalH
B.I. Bosipo, M.U. Binerymmuncekuii, O.I. J[0OpoBOIbCH-
ka, B.M. Kpapuyk, A.B. Jlankin, M.B. JloToupbkuii,
M.B. Ciporkina, /I.B. ®inin, M.I. XaBpoHOK Ta iHIII.

3a3HaueHl HayKOBIIl 3/1€01IBIIOTO JIETAIBHO aHATi3yBalll
«KJTACUYHY YTrOAy TpO BHU3HAHHS BHHHU», sKa TPHUTa-
MaHHa CHCTEMaM KPHMIHAJIBHOTO Tpouecy AHDII Ta
CIIIA. JlocmikeHHS TPOBOIMIIMCS 3a3BHYail 4epe3 MpH-
3My JOLINBHOCTI 3aCTOCYBAaHHS LbOIO iHCTUTYTY MiJ 4ac
BHPIIICHHST KPUMIHAJIbHO-IIPABOBOTO KOHQIIKTY MIiX Jep-
’KaBOIO Ta MPABOMOPYIIHUKOM. JJOCHTh 4acTo aHai3yBalnuch
CTaTUCTUYHI JaHI I[0JI0 3aCTOCYBAaHHS YrOAU IPO BU3HAHHS
BuHu B CLIA. IlpoBommioch BHBYEHHSI MUTaHb, SKi CTO-
CYBaJINCh NPABOBOI NMPHUPOAM YTFOAM PO BHU3HAHHS BUHH.
OxkpeMa yBara MpUAUIANACh MPOLECYaTbHOMY CTaTycy
I1103PIOBAHOTO Y1 OOBHHYBAYE€HOTO IIiJ1 Yac YKIaIeHHS yro-
nu. [IpoBonuBCs TOPIBHSUIBHO-TIPABOBHIA aHAli3 yroJu IMpo
BU3HAHHA BUHY, 10 IPUTaMaHHA KpaiHaM aHIVIOCAKCOHCBHKOT
paBoBOI CiM’1, 3 yrolo NpO BU3HAHHS BUHH, SIKa peria-
MEHTOBaHAa Ha 3aKOHOJABUYOMY pIiBHI B KpaiHaX pOMaHO-
repMaHCbKOi IPaBOBOI CiM 1.
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CyuacHi JIOCII/DKEHHS YTO/IM NP0 BU3HAHHS BHHYBATOCTI,
repeadadeHol B yKpaiHCHKOMY 3aKOHOIABCTBI, CTOCYIOTHCH,
30KpeMa, ITUTaHb AOIILHOCTI IMIUIEMEHTAIIIT I[bOTO IHCTUTYTY
B KIIK Vkpaiuu. Okpema yBara mpuauIsiiack polii poKypo-
pa B mpoleci NOCSITHEHHs KOMIIPOMiCY MDK IpPUBATHUMH H
nyOniyHUME iHTepecaMu. JlocmipKyBaiach TakoXK MpooieMa
IIPABOBOT'O CTAaTyCy 3aXMCHHUKA B KPUMIHAIEHOMY IIPOBAPKCHH1
Ha MiJcTaBl YroAu Ipo BU3HAHHS BUHYyBaTocTi. Husky pobirt
MIPUCBSYEHO TIPOOIEeMaM  YIOCKOHAJIEHHS —IPOIeCyalbHOT
¢dopmu wiei yrogu. Ilpore Ha (hoHI MpoaHaTi30BaHOTO Ha-
YKOBOTO IOPOOKY HIKHM 3 IPEJCTaBHUKIB HAYKOBOI CIIJIBHOTH
HE TIPOBOJAWBCS TMOPIBHSUIBHUN aHAaTi3 YrOAW NMPO BH3HAHHS
BuHYyBarocti, nependaueHoi KITK Ykpainu, 3 yrojor npo Bu3-
HaHHs BUHH, nependadenoi KIIK Pecny0niku Moinosa.

Meta cTaTTi — IPOBEICHHS MOPIBHSUIBHOTO aHAIII3Y YTOAN
PO BU3HAHHS BHHHU 32 3aKOHOAABCTBOM PecryOmiku Modio-
Ba 3 YroJO0 PO BU3HAHHS BHHYBATOCTI 32 3aKOHOJABCTBOM
Vkpaiau. [Ijisi OCSTHEHHS IMOCTaBJICHOT METH HEOOXiTHO
PO3IAHYTH creludiky MpaBOBOrO PEryarOBaHHS YTOAM IPO
BU3HaHHA BHHHU, nependadeHoi KIIK PecmyOniku Momnosa;
PO3KPHUTH CYTHICTH Ta OCOOJIMBOCTI NPAaBOBOTO PETyJIIOBaH-
Hs Yrojd TpO BHU3HaHHsS BHHYyBaTOCTi, nepeabadenoi KIIK
YkpaiHu; BUSBUTH CHIIBHI 1 BIIMIHHI O3HaKH MK BKa3aHHUMU
IHCTUTYTaMH.

Bukiaan ocHoBHOoro marepianay. CyuacHe KpHMiHaJIbHE
rporecyajibHe MpaBo HEe MOXKHa co0i ysSBUTH 0€3 MpaBOBHX
MEXaHI3MiB, 10 MepeadayaroTh BPETYIIOBAHHS CIOPY MiX
CTOPOHAMH KPUMIHAJIBHOTO ITPOBAIKEHHSI IUISIXOM JOCSATHEH-
HSl KOMIIpOMicCy. Y BCiX KpaiHaX MOCTPaisHCHKOTO MPOCTOPY
BiI0yBa€ThCs CBOEpiHA yHi(iKallis KPUMiHAIBHUX MPOIIECY-
QIBHUX HOPM 13 IPUBEACHHAM HalliOHAJIBHOTO 3aKOHOABCTBA
Y BIJIIOBIIHICTb 13 3aKOHOJIAaBCTBOM MiKHapoaHuM. Came ToMy
B Pecny6Gmini MosoBa Bke OuibIe JECSTH POKIB YCIIIIHO
3aCTOCOBYETHCS TaKa KPUMiHAJIbHA TIpoliecyanbHa Gopma, siK
yroJa rmpo BU3HAHHS BUHU.

OcHOBHI 3aca/ii Ta MOPSJIOK 3aCTOCYBAaHHS Ii€1 yTOAN BH3-
HauaroTbes nonoxkeHHssmu miasu 11 KTIK Pecniy6miku Moso-
Ba, sSIKa HOCUThH Ha3By «IIpOBa/DKEHHS Ha MiJCTaBi YrOAU MPo
BU3HAHHS BUHM» 1 CKIIAAEThCS 3 MECTH crareid (cT. cT. 504—
509 KIIK Pecny6niku Momnosa).

3araJbHi ITOJIOKEHHS 3raJJaHOT0 IHCTUTYTY perllaMeHTOBaH1
ct. 504 KIIK PecnyOmiku MommoBa. BixnmoigHo mo 11 mo-
JIOKCHb «Yroia MpO BHM3HAHHSA BHHU — L€ YroAa MDK IIpo-
KypopoM 1 OOBUHyBaueHUM a0o0, 3aJIe)KHO BiJ 0OCTaBUH,
MICYTHAM, SIKUI J1aB 3roy BU3HATH CBOIO NPOBUHY B OOMiH
Ha CKOPOYEHHS TOKAapaHHs». 3a3HAYeHUN JOKYMEHT MOXKe
OyTH YKJIQJEHHH IMOJO 3JIOYMHIB HEBEIMKOI UM CEpeIHbOT
TSDKKOCTI, TSDKKHX 3JI0YMHIB 3 00OOB’SI3KOBOIO yYaCTIO 3aXHC-
HUKa Ta 00BHHYBaueHOTO (TiacyaHoro). OOOB’A3KOBHM € JI0-
TPUMAaHHsI TUCHMOBOT (POPMH YTO/IH PO BU3HAHHS BHHU. Cy1y
3a00pOHSETHCS OpaTH y4acTh y MEPeroBOpax MiXK CTOPOHAMH
KPUMiHaJIBHOTO [IPOBAKEHHS 100 YKIaaeHHs yroau. OxHak
Cyl 3000B’si3aHUI BCTAaHOBUTH, M YKJI3JIEHA Yroja Ipo BU3-
HaHHS BUHU BiINOBiIa€ BUMOTaM 3aKOHY, UM 11 YKJIaJeHHs OyJI0
JOOPOBUIEHUM, y IPUCYTHOCTI 3aXMCHHUKA Ta YK € JIOCTATHI J10-
Ka3su, 110 MiJATBeP/IKYIOTh BUCYHYTE OOBHHYBAYCHHSI. 3aIeKHO
BiJl MX OOCTABUH CyJl MOX€ 3aTBEPAMTH a00 BIIXMIIMTH yro-
Jly TIpO BU3HAHHS BUHMU. [i yKiiajieHHs Moxke OyTH iHiliiioBaHe
SIK IPOKYPOPOM, TakK i OOBHHYBAYECHUM, IiJCYJIHUM, HOTO 3a-
XHCHHKOM y OyIb-sSIKUii MOMEHT IIiCJIsl TIpe] sIBICHHSI OOBH-
HYBa4YeHHsI JI0 TMOYaTKy CyAOBOTO PO3CIigyBaHHS. SIKIIO 3710-
YMH CKOEHUH y CHiByuacTi, MaTepialud CHpaBH IOAO OCOOH,
sIKa yKJIaJla 3aTBEpKEHY CYIOM YroAy IpO BU3HAHHS BHHH,
BUJIUIAIOTHCS] B OKPEME MTPOBAKEHHSL.
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YMOBH iHILIFOBaHHS Ta YKJIAJCHHS YTOIU MPO BU3HAHHS
BuHU Bu3HaueHi B cT. 505 KIIK Pecrny6niku Momnnosa. Bax-
JHMBA POJb y Wil HpOUERypi BiBOIUTHCS NPOKYPOPY, SIKHI
MOBMHEH BPaxXOBYBaTH Taki oOcTaBuHM: 1) GaskaHHS OOBHHY-
BA4YCHOT0, MiJCYHOTO CHPHSITH 3IIHCHEHHIO KPHUMiHATHHOTO
TepecsIilyBaHHs Y OOBUHYBaUCHHS 1HIINX OCi0; 2) CTaBICHHS
00BHHYBAYCHOTO, MiJICY/THOTO JI0 CBOET 3JIOYMHHOI AisUTBHOCTI
Ta J0 MHHYIMX CyluMocTeil; 3) Xxapakrep 1 TSKKICTh
pes’ sSIBICHOTO OOBUHYBAueHHS; 4) MIUPOCEPIEUHE BH3HAHHS
00BHHYBAYCHOTO, MIJICYTHOTO Ta HOro Oa)kaHHS B3sTH Ha ceOe
BIJIIIOBIIAJIbHICTD 32 BUMHEHE; 5) miupe i 100pOBLIbHE BUSB-
JIeHHsI OOBMHYBAUeHUM, MIJCYAHUM OaKaHHS SKHAHIIBUIIIEC
BU3HATH CBOIO BUHY Ta JaTH 3TOY Ha CKOPOYEHE NPOBaKCH-
Hs B CIIPaBi; 6) BIPOTiAHICTH 3aCy/KEHHS 0COOH y BiJIOBIAHIN
cripasi; 7) cycnuibHHN iHTEpec y 3a0e3neyeHHi Ol onepa-
THUBHOTO PO3IVISLY CIIPABH 3 MiHIMAJILHUMHM 3aTpaTaMu.

Slkmo npokypop iHILiIOBaB TPOBAPKEHHS Ha IifCTaBi
Yromy MpO BU3HAHHS BHHU OOBHHYBadeHUM, IiJICYIHUM, BiH
3BEpPTAETHCS JI0 3aXHMCHHKA W OOBHMHYBAa4Y€HOIO, IMiJACYAHOTO
3 L€ TPOIO3MLI€I0. Y TAaKOMy BHUIAJKy 3aXHCHHUK i3 JI0-
TPUMaHHSIM YMOB, M0 3a0e3MeuyroTh KOH(IICHIIIHHICTD,
00roBopro€ 3 OOBHHYBau€HHM, MiJCYJHUM TaKi HHUTaHHS:
1) yci mpouecyaibHi IpaBa, sIKi Mae OOBHHYBadeHHIA,
MiJCYAHAH, y TOMY YHCIi MpaBO Ha IMOBHUM, MIBHIKUH 1
BIJIKPUTHI PO3IIISA] CIIPAaBHU, 1 TOH (PAKT, 110 BIPOJOBXK I[HOTO
PO3MISAY BiH KOPHCTYETHCS MPE3YMIIII€I0 HEBUHYBATOCTI 10
THUX Tip, MOKH HOro BHHA HEe Oyle IOBeleHa y BH3HAYEHOMY
3aKOHOM TOPSIKY 31 30epeKEHHAM yCiX HEOOXIIHUX rapaHTii
HOT0 3aXUCTY; TPABO MOAABATH J0KAa3H Ha CBOIO KOPUCTD; Mpa-
BO BHMarari, 1o0 CBiJKH OOBHHYBauCHHs Oy/IM JOTUTaHI Ha
THX K€ YMOBax, IO I CBIKM 3aXMCTYy; IPaBO MOBYATU Ta HE
OyTH 3MYIICHUM JI0 CAMOBHKPHBAHHS; MIPABO CBiTYNTH, YKJIa-
CTH yromy Nnpo BU3HAHHS BHHU I BIZIMOBUTHUCS BiJ CBITYECHHS
PO BU3HAHHS BUHU; 2) YCi aCNIEKTH CIPaBH, Y TOMY YHCII MO-
CTaHOBY IPO MPUTITHEHHs sIK 0OBUHYBAYEHOTO 200 (3aJIeKHO
Bil 00CTaBWH) OOBHMHYBAJbHUII BHCHOBOK; 3) yCi MOMJIHBI
Croco0u 3axXuCTy, sIKi MOXKYTh OyTH BUKOPHUCTaHI B 111l CIIpaBi;
4) MmakcuMaJsbHE i MiHIMaJIbHE TOKApaHHS, Ke MOXKe OyTH 3a-
CTOCOBaHE B pa3i BU3HAHHS BUHU; 5) 000B’s30K 0OBHHYBade-
HOTO, MiZICYTHOTO B pa3i YKJIaAEeHHS YTOAU PO BU3HAHHS BUHU
MIPUCSITHYTH TIEPEJT CYAOM, IO BiH HaaCTh MPABIUBI MOKA3aH-
HSI OIOJI0 IHKPUMIHOBAHOTO HOMY 3JI0YHMHY Ta IO i MOKA3aHHS
MOXYTh OyTH BUKOPHCTaHI B IHIIOMY IPOIIECi TPOTH HHOTO 3a
HAJIAaHHS HETPABJMBUX TOKa3aHb; 6) TOW (aKT, M0 BU3HAHHS
BHHHM HE € HACJIiJIKOM 3aCTOCYBAaHHS HACHJILCTBA 200 MOTPO3.

HeoO0xiHOH YMOBO HaJIEKHOTO OPOPMIICHHS YTOH PO
BU3HAHHS BUHH € OOOB’SI30K MPOKYpOpa, OOBHHYBAa4EHOTO,
MiJICYAHOTO ¥ 3aXMCHHKA MiAMUCATH ii TEKCT JJISl TOTO, 1100
IXHI MiJIUCH CTOSJIM HAa KOXXHOMY apKyiii yroau. Kpim Toro,
3aXUCHUK IIOBUHEH OKPEMO B NUCBMOBIH (hOpMi 3aCBLIUUTH,
0 yroja Mpo BH3HAHHS BUHU OOBHHYBaYE€HHM, IiJACYTHHM
Oysia po3mIsIHyTa HUM OCOOMCTO, L0 TIepen0aYeHUI MOPsII0K
JUISL YKJIAJICHHST BKa3aHOi yrofau OyB JOTPUMAHHMA 1 BU3HAHHS
O0OBHHYBAYCHUM, TIJCYIHUM CBOE1 BHHM € HACIIJKOM iXHIX
MOTIEPE/IHIX TIEPEMOBUH B yMOBaX KOH(igeHLiHHOCTI. Y 10-
JIANbIIOMY Tepe]] HAMPAaBICHHSM JI0 CyIy CIPaBH 3 YrOJOI0
PO BHM3HAHHS BHHU OOBHMHYBAaY€HOMY Ta HOTO 3aXHUCHHUKY
HaJaloThCsA Marepiaiy CHpaBH Uil O3HAWOMJICHHS, a TaKOXK
BPYy4aeThCsl 0OBUHYBAJIbHUIT BUCHOBOK.

Iopsinok po3mIsigy CyAOM YroAWd TNpO BHU3HAHHS BUHH
pernamentoBaHo cr. 506 KIIK Pecny6niku Mongosa. 3a-
JIOKHO BiJi OOCTaBHH CIpPaBH YroJa MOXe PO3IISIATHCh Cy-
JIOM Y BIJKPUTOMY Yd 3aKpPUTOMY CYAOBOMY 3acimanHi. [Tif
yac il po3misay Cy/l MOBMHEH BCTAaHOBUTH TakKi OOCTaBHHU:
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1) HasIBHICTB y MaTepianax CpaBu MMCbMOBOTO ITiITBEPIKCHHS
3aXHMCHHKA PO Oa)kaHHs 0OBHHYBAYCHOTO, MiJICYTHOTO yKIa-
CTH Yrojly PO BU3HAHHS BHHU; 2) (HaKT BIAMOBITHOCTI MO3MUIIIT
3axXMCHUKA MO3MLIT OOBHHYBau€HOro, MiJACYAHOT0; 3) (akT
HONEPEHbOr0 BiiOpaHHS CyIOM y HiJICYJHOTO MHCbMOBOIO
MATBEPIDKEHHS PO Te, IO BiH MOTOKYETHCS IaTH MOKa3aHHS
i IPUCSATO0; 4) micis TPHUCATH CYZl yTOUYHIOE B MiJCYAHOTO
Taki 0OCTaBUHM: YU PO3yMIi€ BiH, IO JaB MPHUCATY IEpel Cy-
JOM i 10 B pasi HAJaHHs 3aBiJOMO HENPABIMBHX IIOKA3aHb
BOHHU B IOJAJBIIOMY MOXYTb OyTH BHUKOPHCTaHi IIPOTH HBO-
rO B iHIIOMY TIPOIIECi 32 HA/IaHHS 3aBiJIOMO HEIPaBIHBUX I10-
Ka3aHb; aHKETHI JaHi MiJCYTHOTO; YH MPOXOJMB BiH OCTAHHIM
YacoM JIIKyBaHHs uepe3 NMCUXivHi po3Jiaan a00 HApKOTHYHY YU
AJIKOTOJIbHY 3JICXKHICTh; YW 3HAXOJUTHCS BiH Hapasi Iif Ji€ro
HApKOTUYHHUX PEYOBHH, JIIKIB UM aJIKOTOJILHUX HAIOIB; YH OT-
PHMaB BiH IIOCTAHOBY NP0 MPHUTATHEHHS HOTO K OOBHHYBaye-
HOTO i 0OBHHYBAJILHHI BUCHOBOK Ta YM OOTOBOPIOBAB IX pa3oM
31 CBOIM 3aXMCHHKOM; Y 3aJ[0BOJICHUH BiH SIKICTIO TPaBOBOT
JIOTIOMOTH, 1110 HaJlae HOMY HOTO 3aXMCHHUK; YK Oaxkae BiH MiCIIs
MPOBE/ICHHST KOHCYJBTAIlH 31 CBOIM 3aXMCHHKOM, 100 yroma
Npo BHU3HAHHS BHHH Oyna 3aTBep/KEHa CyAOM; 5) mmig dvac
PO3INISAY YroAu MPO BU3HAHHS BUHU CyJ TaKOX BCTaHOBIIOE
Taki (akTH: 4u MaB OOBUHYBAauCHUH, MiICYAHUN MOXIUBICTH
03HAOMHUTHCH 3 YrOJ0K0 Ta 0OOrOBOPUTH ii 3MICT 31 CBOIM 3a-
XHCHUKOM; 9H € Taka yroja NOBHUM BHPa3OM JOMOBJICHOCTEH
MK IIACYHHUM Ta AEPIKABOIO; Ui 3pO3YMiIi MiACYHOMY yMO-
BU YTOIM Ta SK BOHM CHIBBIIHOCSTBHCS 3 MO3UIIEI0 OCTaHHBO-
r0; YM J1aBaB XTO-HEOyab OOBMHYBaueHOMY, MiACYJHOMY iHIII
00i1gHKY a0 iHIIOTO PoAy TapaHTii 3 METOIO BILIMBY Ha HOro
BOJICBUSIBIICHHSI CTOCOBHO HOTO MO3HMIIIT 010 BU3HAHHS BHHU
B Il CrpaBi; YM HamaraBcs XTO-HEOyIb y Oyab-sikiid Qopmi
3MyCUTH OOBHHYBAUSHOTO, MMiJICYJHOTO 3aMHATH MO3HUILIO PO
BU3HAHHSI BUHHM B il CIpaBi; Yy BU3HAHHS MiJICYIHUM BUHH €
HOTro BiJIbHUM BOJICBHSIBIICHHSIM, OCKUIBKU BiH BHHYBATHIi] Y
pasi, SIKIIO YKJIaJICHHS YT/ CTOCYEThCS TAKKOIO 3I0YHHY, Ui
PO3yMi€ MiJICY/HHA, 110 BiH BU3HAE CeOe BUHYBATHM y BANHEHH]
TSDKKOTO 3JIOYMHY; UM O3HaOMHBCS BiH i3 MaTepiazamu Ta
3i0paHMMH 3a CHpPaBOIO JOKazaMH; 6) Cyl TaKoX IOBHHEH
npoiH(pOPMYBaTH MiJACYIHOTO IPO MOXIJIMBE MaKCHMajbHE
MOKapaHHs, TepeadadyeHe 3aKOHOM, W 00O0B’s3KOBE Oy/b-siKe
MiHIMalIbHE TOKapaHHs 3a BIAMOBIIHUI 3J704WH; TPO Te, L0
B pa3i MpU3HAYEHHS ITiACYTHOMY YMOBHOTO MOKapaHHS Ta I0-
PYLICHHS HUM Y MOJIAJIBIIIOMY YMOB HOTO BiJiOyBaHHsI, BiH Oy/ie
BiI0yBaTH peajbHe MOKapaHHs; PO Te, IO Cy/ Ma€ MPaBO yX-
BaJIUTH PIIICHHS, SKMM 3000B’I3aTH ITi/ICY/THOTO BiJIIIIKO/yBaTH
MOTEPIIIIOMY IIIKO/AY, & TAKOXK CYJIOBI BUTPATH; MPO TeE, IO B
pa3i 3aTBepIKEHHST YOIy MiJICYyIHUH Ma€ MPaBO OCKApKUTH
BUPOK JIMIIE 3 MiJCTaB NMPU3HAYCHHs [TOKapaHHS Ta MOPYIISH-
HS TIPOLIECyaNbHUX HOPM; IPO T€, IO BHACTILOK YKJIaICHHS
YIOMM PO BU3HAHHS BHHU YHEMOXIUBIIOETHCS peati3arlis
HAJISKHOTO HOMY TIpaBa Ha PO3IIIS CIIPaBU B 3araJibHOMY I10-
PAIKY 3 TOTPUMAHHSM Mpe3yMITLii HeBHHyBaTOCTi

Jlumie miciisi BUKOHAHHS NEPENiYCHHUX BHUILE BUMOT CYJ
3’5ICOBy€ B IIJCYIHOTO, YM IIATPHUMYE BiH CBOIO IO3HIIIO
100 YrOAW NPO BHU3HAHHS BHHH. Y pasi, SKIIO MiACYIHHI
MiATPUMY€E Yrojy TpO BH3HAHHS BUHHM, BiH Ja€ MOKA3aHHSI
MO CyTi Mpex sIBICHOT0 HOMY OOBHHYBAUSHHS Ta BUCIIOBIIIOE
CBOIO JIyMKY IIIOJI0 HAasiBHOI B CIIpaBi JI0Ka30BoOi 0asu. SIkio
MiICYIHUE HE TATPUMY€E YrOAM MpPO BU3HAHHS BHHH, BiH
Mae MpaBO BIIMOBHTHCH BiJl CBOiX IIOKa3aHb CTOCOBHO
IHKPUMIHOBAHOTO HOMY 3JI0YHMHY. Y TaKOMY pasi CyJl yXBaJIO€
PILICHHS PO PO3IIISL CIIPABH B 3aTalbHOMY MOPSIIKY.

ITig wac po3rsiay yroau npo Bu3HauHs BuHH (cT. 507 KITK
PecnyOitikn MonioBa) cyi yXBallO€ BIAMOBIIHE pILICHHS.
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VY pasi, SKIIO Cy/ NEPEKOHAETHCSI B JOCTOBIPHOCTI MOKa3aHb,
Ha/IaHUX MIJICYTHUM IIiJ] Yac Cy/I0OBOTO 3aciJjaHHs, 1 Jiiine BuC-
HOBKY, 110 BU3HAHHS OCTAaHHIM BHHH 3pOOJIEHO HE3aJeXkKHO,
JI0OOPOBLIBLHO, CBiZIOMO, 0€3 TIPUMYCY YM THCKY, BIH YXBaJIIO€
pilIeHHS TPO NPUHHATHICTH YroIW IpO BH3HAHHS BHHH.
B iHIIIOMY BUMAJKY CY[l YXBAIIOE PIIICHHS PO 11 BIAXHICHHS.
Vka3aHe pilIeHHS CTOPOHH YrOIM MAloTh NPABO OCKAPKH-
TH 10 BHUIIOI Cy0BO1 iHCTaHMLIl mpoTarom 24 rofuH, Ipo 10
BOHM IIOBHMHHI 3asBUTH BiIpa3y Micis HOrO IMPOTOJIONICHHS.
VY pasi, SKIIO CTOPOHM HE OakalTh OCKAp)KyBaTW DIllICHHS
PO BIAXWJICHHS YTOAM MPO BU3HAHHS BUHM, IIONIEPEIHBO 3pPO-
OMBIIN PO 1€ BiATIOBIAHY 3asIBY, CYIl IEPEXOIUTH IO PO3IIISIAY
CIPaBHU B 3arajibHOMY IOPSAKY.

[Ticns yxBaJieHHs pillIeHHS PO MPUHHATHICTH YTOAM MPO
BU3HAHHS BUHM CyJ TEPEXOAUTH JIO CTalii CyIoBHX NebariB
(ct. 508 KIIK Pecry0Omniku Mososa), mijJ 4ac SKHX i3 MpoMO-
BAMH BUCTYIAIOTh NPOKYPOP, 3aXMUCHHK 1 miacynuuii. Bapro
BiZI3HAYUTH, IO BKa3aHI YUYaCHUKH MPOLECY IIiJ Yac BUIOJIO-
LIEHHS CBOiX MPOMOB MOXKYTh BHCJIOBIIIOBATHCS JIMILIE IIOAO
Mipu MaiiOyTHBOIO IIOKapaHHSL.

I3 3aBepuIeHHSM CymOBHX Ae0aTiB Cy[ BUAAISETHCS B Ha-
pamdy KIMHATy Juis TOCTaHOBIeHHs BUpOKy (cT. 509 KIIK
Pecny6niku Monnosa). Bupok Ha mifcTaBi yroau npo BU3HaH-
HSl BUHHU TIPOTOJIOIIYETHCS 3 YPaxyBaHHSAM 3aralbHUX BHMOT,
nependadennx KIIK PecryOmiku MonjoBa, ofiHaK 3 ypaxy-
BaHHsIM ocoOnuBocted masu Il nporo komexcy. Kpim Toro,
BCTYyITHA YaCTHHA BUPOKY NMOBHHHA MICTUTH BKa3iBKy IO T€,
IO CIpaBa PO3MISNAETHCA HA MiJCTaBi yroau MpO BH3HAHHS
BUHU. Y TakoMy pasi CyJ IpU3HAYa€ IiJCyAHOMY IOKApaHHS,
BUXOJSTYM 3 BEPXHBOT MeXi HaHOLIBII CyBOPOTO BHUIY ITOKa-
paHHs, nepen0auyeHoro 3a KOHKPETHUH 3JI0YMH, CKOPOUEHOTO
Ha OJIHY TpeTHHY. BapTo 3BepHyTH yBary i Ha Ty 0COOIUBICTS,
IO IIOTO POIY BUPOK MOXKe OyTH OCKAap)KEHO B KacalliiHOMY
MOPSJKY BUKJIIOYHO 3 JBOX IIJCTaB: MOPYIIEHHS IPOLeCyab-
HUX HOPM Ta IIPU3HAYEHHS HEOOYMOBIIEHOIO YIOJ00 PO3MIpY
MIOKapaHHSI.

3aBepIIyroun aHaili3 IIPAaBOBOIO PETYIIOBAHHS YTOAU IPO
BHU3HAHHS BUHH, 32 3aKOHOJABCTBOM PecryOniku Mosnosa,
CJIiJI HATOJIOCUTH Ha TOMY, IO el IHCTUTYT OyB HaJIeXKHO TPO-
JlyMaHHW 3aKOHOJABIICM, a/IKE 3@ BECh 4ac HOTr0 iCHYBaHHS, a
ne Maibke 12 pokis, no rasu III KIIK Pecny6niku Momno-
Ba Oysi0 BHeceHo Jiuie oaHy 3MiHy [3]. Tak, 3i ct. 505 KIIK
PecnyGHiKH MomnoBa Oyno BHKIIOUEHO YaCTHHY YETBEPTY,
3MICT SIKOT 3BOJIMBCS 10 TAKOTO: «YKIIa[ieHa MPOKyPOPOM yro-
Jla TIOBUHHA 6yT1/1 3aTBEP/UKEHA IPOKYPOPOM BHIIO iHCTaHMIT,
SKHH TepeBipse MOTPUMAHHS 3aKOHy MiA 4ac ii ykiaaeH-
Hs». Y Takuil cnoci® 3akoHonaBelb yOe3leuuB YYacHUKIB
KPHMiHAJIBHOTO MPOBA/KEHHS BiJl 3aiBOT OIOPOKPATHYHOT T~
TaHUHHU, OJHOYACHO PO3LIMPHBIIN HOBHOBAXKEHHS IIPOKYpPOpa,
SIKMH € CTOPOHOIO YTOJIU NP0 BU3HAHHS BUHH.

VY  HaliOHaJbHOMY 3aKOHOJABCTBI  YKpaiHM  TakoX
nepeﬂ6aqui cxopoqui doopMH KpI/IMiHaHbHOFO CY/IO4HH-
CTBA HA ITiICTaBi YTOA. Ix iMmIemenTanis npoxoauia B 4iTKiit
BIZMOBITHOCTI 3 MKHAPOIHUMH MPUHIUIIAMH Ta CTaHIapTa-
MH, a TaKO’)K 00YMOBJIFOBAJIaCh MPAKTHYHOK HEOOXIJIHICTIO Ta
peanbHUM CTAaHOM CYCHIJIbHUX BITHOCHH Y JIEpKaBi.

Tak, omHielo 3 yroi, ska Moxe OyTH YKiIageHa B
KpUMIiHaJbHOMY MPOBA/UKECHHI 32 3aKOHOJIABCTBOM YKpaiHH, €
yrojia Mixk IpOKypOpOM Ta IiI03pIOBAHUM Yl 00BHHYBAauYeHUM
po Bu3HaHHs BUHYBarocTi (1. 2 4. 1 ct. 468 KIIK Vkpainwu).
Taxoro pomy yroma Moxe OyTH yKJIaJeHa sK 3a IHIIIaTHBOIO
MIPOKYpOpa, TaK i 3a iHILIATHBOIO ITi03PIOBAHOrO YU OOBH-
HyBadeHoro (4. 2 ct. 469 KIIK VYkpainu). Yroay npo Bu3HaH-
HSl BHUHYBATOCTI CTOPOHM MOXYTb YKJIAcTH B INPOBAPKCHHI
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1I0/I0 KPUMIHAJIBHUX MPOCTYIKIB, 3JIOYMHIB HEBEIMKOI YU
CepeHbOT TSHKKOCTI, TSDKKUX 37I0YHMHIB, YHACTIJIOK SKUX IIKO-
Ja 3aBlaHa JIMIIE JEP)KaBHUM YH CYCHUIBHHM iHTEpecam.
Skmo B KpUMIHQJILHOMY IIPOBAJDKEHHI Oepe  ydacTthb
MOTEPHIIN, YKIaIeHHS YTOAU PO BU3HAHHS BHHYBAaTOCTI HE
JOIYCKAEThCS. YKIIAaICHHsS BKa3aHOI YroAM HE JOIMYCKAETHCS
TaKOX MIOJI0 YIOBHOBAKEHOT 0COOM HOPUANYHOI 0COOH, siKa
BUMHMIA KPUMIHANBHE MPABOMOPYIICHHS, Y 3B’S3KY 3 SKUM
3IIHCHIOETHCS TIPOBADKEHHS MO0 FOPUINIHOT 0co0H (4. 4 CT.
469 KIIK VYkpainn).

IporecyanbHUI 3aKOH JOITYCKA€ YKJIAJCHHS YTOAW IIPO
BU3HAHHS BHHYBaTOCTI 3 MOMEHTY IIOBiIOMIIEHHS 0c001
PO MiJO3py A0 BUXOAY CYAY B Hapaady KIMHATy AT yX-
BajieHHs1 BUPOKYy (4. 5 cr. 469 KIIK VYkpaium). Takum ym-
HOM, IHII[ifOBaTH ii YKJIAJCHHS MOXKHA 13 4Yacy TIOSIBM B
KpUMIHAJIbHOMY TPOBAKEHHI MMiJI03PIOBAHOTO — OCOOH, SIKil
MOBIZIOMJIEHO PO Mif03py abo0 SIKY 3aTpUMAaHO 3a MiJJ03pO0 Y
BYMHEHHI KPUMiHaJBHOTO IPABOMOPYILECHHS. 3aKOHOM TaKOXK
nepeadadyeHo 00OB’S3KOBE BHICHHS KPUMIHAJIBHOTO MPO-
BaJDKEHHS 1110710 0co0u (0ci0), 3 AKUMH YKIAJEHO YTroay Mpo
BHM3HAHHS BHHYBATOCTI B OKpeme MmpoBa/pkeHHs (4. 8 cT. 469
KIIK Ykpaiun).

[lo crocyeTbcss HACHiAKIB, SKi HAcTalOTh A CTOPIH
KPUMIHAJIBHOTO TIPOBA/DKEHHS B Pa3i HEYKIIAQJCHHS YTOIH IIPO
BHU3HAHHS BI/IHyBaTOCTi 10 B 4. 6 cT. 469 KIIK VYkpainu nepen-
0a4eHO, 110 B pasi HEJOCATHEHHS 3TO/U LIOJI0 YKIIAJICHHS YTo-
M (I)aKT i iHiLIIOBAHHS T TBEPIUKCHHSL, 10 Oyiu 3poGieHi 3
METOI0 ii JOCSTHEHHS, He MOKYTh PO3IVISIAaTHCS SIK BiIMOBa BiJ
00BHHYyBa4YeHHs 200 SIK BU3HAHHS BHHYBaTocTi. Take 3aKOHO-
JlaBYe IMOJOXKEHHSI TIOBHICTIO Y3TOIDKYETHCS 3 TAKOKO 3aCal0l0
KPUMiHaJIbHOTO IPOBAJIXKEHHS, K CBOOO/IA Bijl CAMOBUKPUTTS.
I cyTh mosirae B TOMy, 110 %0/IHa 0c00a He MOXKe OyTH IIPUMY-
[IeHa BH3HATH CBOIO BHHYBAaTiCTh Y BUMHEHHI KPHMiHAJIBHOTO
[IPaBONOpPYLICHHs 200 MPUMYIIEHA JaBaTy MOSCHEHHs, IOKa-
3aHHA, SKI MOXYTb CTaTW MiJCTABOIO Ul Mif03pU, OOBHHY-
BayeHHsS y BUYMHEHHI HEI0 KPUMIHAJIBHOTO TPABOMOPYILEHHS
(u. 1 cr. 18 KIIK VYkpainm).

Crarrs 470 KIIK Vkpainu nepenbadae o0OB’sI30K IPOKY-
popa mij yac iHII[iFOBaHHS Ta YKJIAJCHHS YTOId MPO BU3HAH-
Hs BUHYBAaroCTi OpaTu J0 yBaru NeBHI OOCTaBHHHU: CTYIIiHb
Ta XapakTep CIPUSHHS IIiO3PIOBAHOTO YM OOBHHYBa4eHO-
ro B MPOBEIEHHI KPUMIHAIBHOTO MPOBA/KEHHS LIONO HBO-
ro abo iHIHUX OCIiO; XapakTep I TSOKKICTh OOBHHYBa4YCHHS
(Tmizo3pu); Xapakrep 1 TSOKKICTh OOBHHYBaueHHs (I1i103pH);
HASBHICTb CYCIIILHOTO iHTEpeCy B 3a0E3MEYCHHI LIBHJIKO-
r0 JIOCYAOBOTO DPO3CIiAyBaHHS Ta CYZOBOTO IIPOBAIKCHHS,
BUKPUTTI OLIbIIO] KiABKOCTI KPUMIHAIBHUX NIPABONOPYILECHD;
HAsBHICTh CYCIJIBHOTO 1HTEpEeCy B 3amo0iraHHi, BHSIBICHHI
Y MPUITUHEHH] OLIBIIOI KIIBKOCTI KPUMiHAJIBHUX MPABOIIO-
pylieHb ab0 IHIIMX OLIbII TSXKKUX KPUMIHAJIBHUX IPABOIO-
pYILIEHb.

VYroma npo BU3HAHHS BUHYBATOCTI IIOBHMHHA MICTHTH IEB-
Huil o6car iHdopMaii, sxa BIANOBIIHO 1O MOJIOXKEHb CT. 472
KIIK Ykpaiau cTaHOBHUTSH ii 3MicT. Tak, B yroji npo BU3HaH-
Hs BHUHYBAaTOCTI 3a3HaYalOThcs ii CTOPOHH, (HOPMYJFOBAHHS
Iif03pu YU OOBHMHYBadeHHs Ta Horo npaBoBa KBalidikailis
13 3a3HaYEHHSAM CTaTTi (YACTHHU CTaTTi) 3aKOHY YKpaiHH Mpo
KpUMIHAJIbHY BIJIMOBIJAIBHICTh, ICTOTHI JUIS BIAMOBIAHOTO
KPUMIHAJIBHOTO IPOBaJXKEHHS OOCTaBUHU, 0e33acTepex-
HE BHU3HAHHSA IiJ03PIOBAaHUM YU OOBHHYBAaYEeHHM CBOET
BUHYBaTOCTI y BYHMHEHHI KPHUMIHAJIBHOTO MpPaBOMOPYIICH-
HS, OOOB’SI3KM MiZ03PIOBAHOIO YU OOBUHYBAUEHOIO IOIO
CHIBIIpAIll y BUKPUTTI KPUMIHAILHOTO [TPABOTIOPYIICHHS, Y4H-
HEHOTO 1HIII0I0 0CO00K0 (SKIIIO BiAMOBIAHI JOMOBICHOCTI MaJIH
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MiCII€), y3TOPKeHE MOKapaHHs Ta 3rojia MiJl03pIBAHOT0, 00BU-
HYBa4YeHOT0 Ha HOro MpH3HAYCHHS a00 Ha MPU3HAYCHHS ITOKa-
paHHs Ta 3BUTLHEHHS Bijl OTO BiOyBaHHS 3 BUITPOOYBaHHSIM,
HACIII/IKH YKJIQJICHHSI Ta 3aTBEPPKCHHS YTO/IH, TIepe10adeHi CT.
473 1poro KoJCKCY, HaCIiIKK HeBUKOHAHHSI yroau. B yromi, mo
CKPIIUTIOETHCSI TIITMCAMH CTOPiH, 3a3HaYa€ThCs JaTa i ykia-
JICHHSL.

VYV u. 2 cr. 473 KIIK VYkpainu 3a3Ha4yeHO, 110 HACIIJIKOM
YKIIQJICHHS Ta 3aTBEPIKSHHsI yTOIU ITPO BU3HAHHS BUHYBATOCTI
JUIS TIPOKYpOpa, MiI03pI0BaHOr0 Yi 0OBHHYBAauEHOTo € 0OMe-
JKeHHsI 1X TpaBa OCKAp)KeHHS BUPOKY 3TiIHO 3 MOJOKESHHIMHU
CT. cT. 394 Ta 424 1BOrO KOJEKCY, a ISl IMiJ03PIOBAHOTO YU
00BHHYBaYCHOTO — TAKOX HOro BiZIMOBA BiJ| 3/1iiCHEHHS TIPaB,
nependaueHux a63. 1 Ta4 n. 1 4. 4 ct. 474 1boro KoAeKcy.

Hacninkamun yknageHHs Ta 3aTBEPIKEHHS YTOIH PO BHU3-
HaHHS BUHYBATOCTI JJISi CTOPOHH 3aXHCTy, TOOTO sl 0OBH-
HYBA4YeHOT0, 3aXMCHUKA (32 YMOBH, SIKIIIO OCTAHHIN 31HCHIOE
3aXHCT y IbOMY KpUMIHAJIBHOMY IIpOBaKeHHi) abo 3a-
KOHHOTO IPEJCTaBHUKA € IIIJIKOM 3aKOHHA iXHs Bi]MOBa BiJ
OKpEeMHUX MPOIECYAIbHUX TpaB, 3BaXKAOUH Ha OCOOIMBOCTI
TaKOro KPUMIHAJIBHOTO MPOBaKeHHs. [IpH HbOMy 3aKkoH
BU3HAYaE JICSKI MMiJICTaBU, KOJIM BUPOK Cyy MepIoi iHCTaHIIii,
SIKUM 3aTBEPIDKEHO YOIy PO BU3HAHHS BHHYBATOCTi, MOXE
Oytu ockapkeHui. Takuii BUPOK MOKHA OCKApIKUTH B CYII
amensmiiHol 1HCcTaHWil B pa3i NpPU3HAYECHHS CYJIOM I[OKa-
paHHS CyBOpILIOro, HiXK Te, sike nependadeHe CTOPOHAMHU B
camiii yromi. HactymHa mizcraBa — yxBaJIeHHS BHPOKY 0e3
3ronqy OOBHMHYBAYE€HOTO Ha MpH3HA4deHHs mokapaHHs. Lle
OJIHIEIO MIJICTABOIO JUIS OCKAPIKEHHSI € HEBUKOHAHHS CYIOM
okpemux BuUMOT 4. 4. 4, 6, 7 cT. 474 KIIK VYkpainu, a Takox
HEpO3’ACHCHHs OOBMHYBAYCHOMY HACJIJIKIB YKIIQJCHHS i€l
yromu. Bupok cyy nepuioi iHcTaHIlii, IKUM OyJio 3aTBEpKEHO
yromy Mpo BU3HAHHS BUHYBATOCTI, TAKOX MOXKe OyTH OCKapiKe-
HUI 13 HaBeJICHHX IMiZICTaB JI0 CyAy KacalliifHoi iHCTaHIIi1, ane
32 YMOBH HOT0 TOMEPEIHBOT0 NEePErISIY alesiiHAM CY/IOM.

HaromicTs IpOKypop Ma€e MpaBO OCKAPIKUTH TaKUH BHPOK
BUKJIIOUHO y IBOX BUIAIKaX: 1) KOJIU 32 pe3yabTaTaMy po3IvIs-
JIy YTOIH PO BU3HAHHS BHHYBATOCTI OOBHHYBAYE€HOMY IIpH-
3HAYEHO ITOKapaHHs MEHII CYBOpe, HiX Te, sIKe Iependadano-
Csl B yrofi; 2) KOJH CyJ 3aTBEPJUB yrojay B KpUMIHAJIbHOMY
MIPOBAJKECHHI, Y SIKOMY TaKa yrojia He MOXy OyTH YKJIaJieHa.

3aranbHUI TOPSIOK CYIOBOTO MPOBAKEHHS Ha MiICTaBi
Yro¥ TpO BU3HAHHS BUHYBATOCTI BH3HAa4YeHU y cT. 474
KIIK VYkpainu. 3Hatouu, 110 NpaBOCYIAs 31IHCHIOETHCS BH-
KIIFOYHO CYAaMH, 3aKOHO/ABElb BUXOAUTH i3 TOTO, IO MPaBO-
BUH cTaTyc cyay, HOro (yHKIII Ta CyBOpO BH3HAu€HHH MO-
PSLIOK JisIBHOCTI CTBOPIOIOTH TakKi IepeBaru B 3a0€3IE€UEHHI
MIPaBUJIBHOTO 3aCTOCYBAaHHS NPABOBHX HOPM 1 3aKpIilUICHHS
3aKOHHOCTI B KpaiHi, sIKi HE MOXE MaTH >KOJHa Qopma
JepkaBHOI JisUIBHOCTI [4, c. 462]. Cyz € ro10BHUM Ccy0’ €KTOM
KPUMIiHaJIBHOI MPOIIeCyabHOT AisUTBHOCTI, SKAH BH3HAYa€ pe-
3yJIbTaT KpI/IMiHaHbHOFO MPOBAHKEHHS [5 c. 28]. Tomy nume
CYA MOXE BHPILIyBATH IIUTAHHSI [0 CYTi BUCYHYTOro OOBHHY-
BayeHHsI, y TOMY YHMCIIi ITiJ] 9ac MpoBaKeHHs Ha MiJICTaBi yro-
I IPO BU3HAHHS BUHYBATOCTI.

Tak, y BHIAIKy YKIAQICHHS YroAd TMpO BHU3HAHHS
BHHYBATOCTI IIiJ] Yac JOCYIOBOTO PO3CIiTyBaHHS INPOKYPOp
3000B’s13aHUI 3aTBEPIUTH OOBUHYBAIBHUI KT, SIKUIT pa3oM i3
MIIMUCAHOK0 CTOPOHAMH YTOIOI0 HEBIIKIAIHO HAJICHIAETHCS
1o cyny. Bomnouac y 4. 1 ct. 474 KIIK Ykpainu Bu3HaueHO,
IO TMPOKYPOp Mae€ IpPaBO BiJKJIACTH HANPaBICHHS A0 Cymy
OOBHHYBAJIFHOTO aKTa 3 IIIIHCAHOI0 CTOPOHAMH YTOJOI0 110
OTPUMaHHS BUCHOBKY €KcIlepTa a0 3aBEepIICHHS MPOBEICHHS
IHIINUX CIITYMX i, HEOOXiMHUX s 30upaHHs Ta (ikcarii
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JIOKa3iB, sIKi 13 4aCOM MOXYTh OyTH BTpaucHi, a00 sKi HEMOX-
IMBO Oyne NMpoBeCTH Mi3Hille 0e3 icTOTHOI MmKoAu Ui iX pe-
3yNbTaTy B pa3i BIIMOBH CyIy B 3aTBepipKeHHI yromu. IIpaBo
MIPOKYpOpa Ha BiTEPMiHYBaHHS HAIpaBJICHHS 70 CyAy OOBH-
HYBaJIBHOTO aKTa pa3oM 3 YTOfIOI0 PO BU3HAHHS BHHYBAaTOCTI
MOKJIMKaHe HacaMIlepe]] TapaHTyBaTH CTOPOHI OOBHHYBaueHHS
MOXITUBICTB 3[J00yTTSl JOCTaTHHOTO OOCATY J0Ka3iB, IKOTO, Ha
JIYMKY IIPOKYpOpa, Y pa3i BiIMOBH CY/Iy B 3aTBEp/IKECHHI YTOAU
Oyzie TOCTaTHBO JUIS IOBEACHHS BUHYBATOCTI OCOOM B 3arajb-
HOMY TOPSIZIKY.

Po3misi yromd mpo BH3HAHHS BHUHYBATOCTi, SIKY OyI0
YKIJIQJICHO i 9ac JOCYJOBOTO PO3CIiTyBaHHs, 3MIHCHIOETHCS
B MIJITOTOBUOMY CYJIOBOMY 3aCiZlaHHI CYJJICI0 OJHOOCOOORBO.
Ipore i3 1IBOTO MpaBWJIAa € BUHITOK, KOJIM KPUMiHAIbHE MPO-
BaJUKEHHSI CTOCOBHO 0CIi0, TEpeiK SKUX MICTUTBhCS B 4. 9 CT.
31 KIIK Ykpainu, 301 CHIOEThCS KOJIETIAIbHO CYAOM Y CKJIaJi
TpbOX NpodeciiHUX CyAiB, IKi MAIOTh CTaXk POOOTH Ha IOcal
cynui He MeHIIe st pokiB. [Ipo mary Ta yac mpoBeneHHs
IMiATOTOBYOTO CYIOBOTO 3aCiJJaHHs MOBIIOMIISIFOTBCSI CTOPOHHU
YTOZIM PO BU3HAHHS BUHYBATOCTI, SIBKA SIKMX € 000B’SI3KOBOIO.
Cyn TakoX IOBIIOMIISIE IHIIMX YYaCHUKIB CyZOBOTO IPOBa-
KEHHS, IPOTe IXHS HESBKAa HE € IMEPELIKOAOI0 Ul PO3NIAY
YTOZU 10 CYTi.

3i 3micty 4. 3 cr. 474 KIIK Vkpainu BOayaeThcs, 110 yro-
Jly TIPO BU3HAHHSI BUHYBATOCTI MOJKe OyTH YKJIJCHO SIK ITiJ] Yac
JIOCYOBOTO PO3CIIilyBaHHsI, TaK 1 B XOJli CyZ0BOr0 po3nuiy. I3
[IOTO TIPUBOJY ABTOPH HAyKOBO-IIPAKTUYHOTO KOMEHTaps IO
KIIK Vkpainu HarojouryroTh, 0 JOCUTh SIBHOIO 3 TOUKH 30pY
MPOIIECYaTbHOT €KOHOMIT Ta BU3HAYCHOCTI PE3yIIBTATIB IIPOBaI-
JKeHHs1 JUTsl OOBHHYBA4YEHOTO € IepeBara B YKIAJICHH] yroau Ha
cTajil OCY/I0BOTO MPOBA/UKEHHS, OCKUIBKM caMe Taka yroja
3MCHIINTE HAaBAaHTAXKCHHS Ha CYJ, 3HAYHO CKOPOTHUTB CJIIJICTBO Ta
JIOCYIOBE TIPOBAKEHHS B KPUMiHAIBHIN CIIpaBi NIIIXOM YKJIa-
JICHHS 200 TIOCATHEHHS TaK 3BaHOT «paHHBOI yroam» [6, c. 978].
OnHak y pasi yKJIaJeHHs YTOIH PO BH3HAHHS BUHYBATOCTI i
4ac CyJOBOTO PO3IISTY KPHMiHAIBHOTO MPOBALKEHHS CyJ T10-
BUHEH 3yIMHUTU NPOBEICHHS OyIb-sIKMX IIPOLIECYaNbHUX il Ta
HepeiTH 10 6e3M0CepeHBOT0 PO3IISAY YTO/H.

Ilepen TuM, sSK yXBaJUTH PIMIEHHS INPO 3aTBEPIHKEHHS
YroJy MpO BU3HAHHS BHUHYBATOCTI a0  MpO BiIMOBY B ii
3aTBEPKEHHI, Cyly CJiJ 3’sCyBaTH B OOBHHYBaY€HOTO HH3-
Ky 00CTaBHH, HasBHICTh a00 BiJICYTHICTh SKUX CBIIUUTH MPO
ICTHHHICTh MOTO MO3MIIIK 00 3MICTY yKIaieHoi yroau. Tak,
3 METOI0 IIEPEeBIpKU JOOPOBLILHOCTI Ta YCBiIOMIIEHOCTI 00-
BUHYBA4YCHUM YKJIAQJIEHHSI YTOAM Cy/I 3000B’sSI3aHUMI 3’ICyBaTH
B OOBHMHYBau€HOT0, YM PO3yMi€ BiH, IO KPUMiHAJILHE TPO-
Ba/DKCHHS II0JI0 HBOTO MOXE OyTH PO3INISTHYTO B CYZOBOMY
3acifiaHHi, Jie BiH Oyge Maru Bech oOcCsT mpaB (30Kpema, J10-
MUTYBATH I1iJ] Yac CyJI0BOTO O3S/ CBiJIKiB OOBUHYBAuCHHSI,
TMO/IaBATH KJIOMOTAHHS PO BUKJIUK CBIIKIB 1 MOJIaBaTH J0Ka3H,
0 CBIJYaTh HAa HOTO KOPHUCTH) [7, ¢. 342]. Takox 000B’s13KOM
Cylly € po3’sICHEHHsI OOBUHYBaYCHOMY HACII/IKIB YKIIAJICHHS Ta
3aTBEP/DKEHHS Yroau, siki nepeadadeni ct. 473 KIIK Ykpainu.
VY oMy BHUITaJKy MOBa i/ie Ipo BiZIMOBY OOBHHYBau€HOTO BiJ|
IPOLIECYalbHOTO NpaBa Ha OCKapKEHHS BHPOKY CYAy ILOAO
TUX O0OCTaBHH, sIKi HUM HE OCHOPIOBAIIUCH MiJl Yac PO3IISIY
yrozau cynoM. KpiM Toro, cyn oBUHEH NepeKOHATHCH (TIeperu-
TaTH, YTOUHUTH) NP0 (PaKT YCBIIIOMIICHHS 0COOOI0 XapakTepy
KOJKHOTO OOBHHYBA4CHHS, 100 IKOTO BOHA BU3HAE ce0e BUHY-
Baroto. Tak caMo 0OBHHYBa4e€HOMY pO3’SICHIOETHCS BH] TIOKa-
paHHs, IKUH Tiepe10adueH i B yro/li PO BU3HAHHS BUHYBATOCTI
Ta SKUH I0JJ0 HBOTO Oy/ie 3aCTOCOBAHUH.

Bianosina#o 10 4. 6 ct. 474 KITK Vkpainu cyi 30008’ s3aHuit
MIepeKOHATUCSA B CyZOBOMY 3acCiflaHHi, IO YKJIAaJCHHS yroxu
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CTOpPOHAMH € JJOOPOBUTLHUM, TOOTO HE € HACIHIJKOM 3aCTOCY-
BaHHS HACHJIbCTBA, PUMYCY, TOrPO3 a00 HACITIKOM OOIITHOK
uu J1ii Oy/b-SIKMX IHIIMX OOCTAaBWH, HIK Ti, IO mependaveHi
B yroxi. s 3’scyBaHHs JOOPOBUILHOCTI YKJIAJCHHS YIOJAH B
pa3i HEeoOXiZHOCTI CyJ Mae€ MpaBO BUTPEOOBYBATH JIOKyMEH-
TH, Y TOMY YHCIIi CKapry IIiJO3pPIOBAHOTO UM OOBHHYBaye-
HOTO, TIO/IaHI HUM IIijl 4aC KPUMIHAJILHOTO TPOBAKCHHS, Ta
PILICHHS 32 HACIIIKAMH 1X PO3IVIS/Y, & TAKOXK BUKJIUKATH B CY-
JIOBE 3acilaHHsI 0Ci0 Ta OMUTYBATH IX.

Y BuUNaAKy HEBIAMOBIIHOCTI yroAW TMPO BH3HAHHS
BuHyBarocTi Bumoram KIIK Ykpainu ta/a0o iHIIOro 3aKOHY 3a-
KOHOJIaBeIlb 3000B’ I3y € Cyl IOCTAHOBUTH YXBaIy PO BiIMOBY
B ii 3aTBepmkenHi. CyJ MOJKE BIZIMOBHTH B 3aTBEP/UKCHHI yro-
I B pasi, SKIIO ii YMOBH Cylepedarh 3aKoHy (y TOMY YHCIIi,
KOJIM JIOMYIICHA HeTpaBHIbHA KBai(ikallis TisSHHS 0CO0H);
HE BIJIMOBIJIAIOTH IHTEpecaM CYCHUIBCTBA; MOPYLIYIOTh MpaBa
4y iHTepecu Oy[b-KOTo 31 CTOpiH Li€l yroau 4y iHIMX OcCi0;
SKIOIO B Cyly € JOCTaTHI MiJCTaBU BBaKaTH, IO YKIJIAJICH-
Hsl yroau BifOyBaJoCh i3 3aCTOCYBaHHSM IPUMYCY, MOTPO3
a00 0OILSHOK; CyOM BCTaHOBJICHA OYEBH/IHA HEMOXJIMBICTH
BUKOHAaHHS OOBHHYBaYeHHM Y3iTHX Ha ceOe 3000B’s3aHb;
BiJICYTHI (DaKTH4HI MiJICTaBU JIJIsi BU3HAHHS OOBHHYBAaYCHUM
CBOET BUHYBATOCT] B IHKPMMIHOBAaHOMY HOMY KpPUMiHAJIBHOMY
MIPaBONOPYIIECHHI.

Tomy B pa3i BCTAHOBIICHHS X04a O OJIHI€T 3 mepepaxoBaHUX
TizcTaB cy/ 3000B’13aHNI TOCTAHOBUTH YXBaly IPO BiJIMOBY
B 3aTBEP/DKEHHI YTOJM PO BH3HAHHS BHHYBATOCTI Ta MOBEP-
HYTH KpUMiHaJIbHE IIPOBAIKECHHS MIPOKYPOPY, SKIIO YTOIY J10-
CSITHYTO MiJI 9ac JOCYI0BOTO PO3CIiyBaHHS, ISl HOTO MPOJI0-
BXKeHHs; a00 NMPU3HAYUTH CYJOBUH PO3IIIS ULl TIPOBEICHHS
CYIOBOTO IIPOBAKEHHS B 3arajIbHOMY IOPSAKY, SIKIIO 10 CYAY
HaIIIOB 0OBHHYBAILHHH aKT, 8 yrofy OyJo YKJIaJeHO ITiJT 4ac
iITOTOBYOTO TIPOBADKEHHS; a00 MPOIOBXUTU CYJOBHH PO3-
VA7 Y 3arajibHOMY TOPSIZIKY, SKIIO YroAgy Oyino yKIaAeHO MifJ
4ac ioro 3xaidcHeHHs [8].

BukoHaBIIM BCi BUMOTH, HEOOXIiIHI Uil MEPEBIPKHU yro-
I TIPO BHM3HAHHS BWHYBATOCTI Ha BIAMOBIJIHICTE 3aKOHY,
CYIl YXBAJIIOE BHUPOK, SKUM 3aTBEPJDKY€E YKIAICHY Yromy Ta
NpU3HAYAE y3TOJDKEHY CTOPOHAMHU Mipy IOKapaHHs. Takuit
BUPOK IIOBHHEH BIJIIOBifaTH 3araJbHUM BHMOIaM 10 OOBH-
HyBaJIbHUX BUpOKiB (cT. 374 KIIK Vkpainu) i3 BpaxyBaHHSIM
OKpeMHUX 0COOIMBOCTEH, Iepe0aueHnX 3aKOHOM.

[Ticnst mporonomeHHs CyIoM BHUPOKY PO 3aTBEPIUKEH-
HSl BKa3aHOI YTOAM JJIsl CTOPIH KPUMIHAIBHOTO MPOBAKCH-
HSl HACTAIOTHh FOPHIMYHI HACIIIKH, OI0 MOXYTh Iependadaru
BHUKOHAHHS TEBHUX 3000B’si3aHb. MoBa iiie mpo 000B’SI3KU
[iZI03pIOBAHOr0 4YM OOBMHYBAUEHOrO MLIOAO CHiBIpami y
BUKPUTTI KPUMIHAJBHOTO TIPABONOPYIICHHS, YYHHEHOTO
IHIIOI 0CO0OI, BUKOHAHHS SKHX € YMOBOI 3aTBEPKCHOT
YTOIH.

V 3aKkoHi BU3HAYEHO, 10 B pa3i HEBUKOHAHHS 3aCy/IKEHHM
YMOB YrOIM IPO BU3HAHHS BUHYBATOCTI IPOKYPOP Ma€ MpaBo
3BEPHYTHCS JI0 CYAY, SIKHH 3aTBEpAUB TaKy Yrofy, 3 KIIOIO-
TaHHAM TIPO ckacyBaHHS BUPOKY (4. 1 cT. 476 KIIK VYkpainn).
Take 3aKOHOAABUE MOJOKEHHS Ma€ Ha METi 3a0e3MeuuTn Ha-
JIOKHY MOBEIHKY 3aCy/PKEHOTO ITiJl 4aC BUKOHAHHS HUM YTO-
M TIPO BH3HAHHS BHHYBATOCTi. 3 BKa3aHWUM KIIOMOTAHHIM
MPOKYPOP MOXE 3BEPHYTHUCH MPOTSITOM BCTAaHOBJIEHUX CT. 49
KpuMmiHagbHOTO KOAEKCY YKpaiHH CTPOKIB JaBHOCTI MpH-
TATHEHHSI JI0 KPUMIHAJIBHOI BIiJMOBiAadbHOCTI. B iHIIOMY
BHIIAJIKy 0co0a MijuIsiraTUMe 3BUIBHEHHIO BiJl KPUMIHAJIBHOT
BiZMOBigambHOCTI. KIIOMOTaHHS TPO CKACYBaHHS BHPOKY
TIO/IAETHCS IO TOTO CyAY, IO TIOCTaHOBIISIB BUPOK TIPO 3aTBEp-
JOKEHHS YTOZIW NP0 BU3HAHHS BUHYBATOCTI.
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Cyn, BianoBigHo 10 4. 4 ct. 476 KIIK Ykpainu, moxe 1o-
CTAQHOBHTH YXBaJTy PO CKaCyBaHHs BHPOKY, SKHUM OyJ1a 3aTBep-
JDKeHa yrojia Tpo BU3HAHHS BHHYBATOCTi, a00 TPO BiMOBY
B CKAaCyBaHHI Takoro BHPOKY. bypb-sike 3 BKa3aHHX CYyIOBHX
PIIICHb CTOPOHH MOXKYTB OCKAPIKUTH B alleIITHOMY ITOPSIKY.

3 ypaxyBaHHSM BHUKJIAJCHOTO, BHUIUIMMO CIIJIBHI Ta
BiJIMiHHI O3HAaKH MIX YTOJIOI0 NPO BHU3HAHHS BMHYBATOCTI 3a
3aKOHOIAaBCTBOM YKpAaiHM Ta YrofOI0 NPO BH3HAHHS BHHU 32
3akoHOzaBcTBOM Peciry6miku Momnosa.

CrinpHi 03HAKH:

1. 3akoHOzaBeLb NOKIAJa€E Ha MPOKypopa 00OB’SI30K Iie-
pen yKIIQJIeHHSM Yroid BpaxOBYBaTH CYCHUIBHHH iHTEpec Y
3a0e3MeYeHHI IBUAKOTO PO3IIIsAy KOHKPETHOT CIIPaBH.

2. Cyn He € CTOpPOHOIO YTOfiM, WOTo pojb 3BOJUTHCS BH-
KITFOYHO JI0 MEPEBIPKU YOI MI0J0 3aKOHHOCTI.

3. MOXIIUBICTh BUJUICHHS MaTepialliB CIpaBH B OKpEME
IPOBa/KCHHS, SKIIO 3JI0YUH OYJI0 BYMHEHO B CITIBYYACTI.

4. IMucemoBa (hopma Ta 000B’SI3KOBI PEKBI3UTH.

BigminHi 03HaKu:

1. ns yropu npo BuzHanus BuHu (KIIK Pecry6miku Moi-
JI0Ba) XapaKTepHUM € Te, IO 11 YKIaJeHHS MOXIUBE TUIbKU
32 YMOBH CKOPOUYCHHSI TIOKapaHHs 0c00i, sKa MPUTATAETHCS
JI0 KpUMiHaJIBHOI BinnoBiganeHOCTI. HaTtomicTs 3rinHo i3 3a-
KOHO/IAaBCTBOM YKpaiHU JIOMOBIIEHOCTI CTOpIH YrOAM MiJ 4ac
Y3TOKEHHS TOKapaHHs HE MAalOTh BUXOJUTH 32 MEXIi 3arajib-
HUX 3aca]] IIPU3HAYCHHS MOKapaHHs, BCTAHOBJICHUX 3aKOHOM
VYkpainu npo KpuMiHAJIbHY BiJIOBIAaIbHICTS [8].

2. IcToTHOKW OCOONMBICTIO Yroiud IMPO BH3HAHHS BHUHU
(KTIK Pecny6Onikun MomnioBa) € 000B’A3KOBa Y4acTh 3aXHC-
HUKa I Jac ii yknaneHHs. OCTaHHIH SIK yYaCHUK YTOIH IPO
BU3HAHHS BUHU [TOBUHEH HE JIMIIE IiIHUCaTH TEeKCT yroay, a i
3000B’s13aHUI TMCHMOBO 3aCBIIYUTH TOH (KT, 10 11 yKIaIeH-
Hs1 BiI0YBaJOCh i3 TOTPUMaHHSIM IepeadadyeHol 3aKOHOM TIPO-
uexypu. HaromicTs min yac ykiaageHHs yrogy Mpo BH3HAHHS
BunyBatocTi (KIIK Ykpainn) 060B’s3K0Ba y4acTh 3aXHCHUKA
He mepenOadeHa. Takuii cTaH pedei, Ha Halle ITEePEKOHAHHS,
B OKPEMHX KaTEropisix CIpaB MOKE MOCTABUTH IiJ| CyMHIB
00’€KTUBHICTb Ta JOOPOCOBICHICTH IPOKYPOPA.

3. Tlig wac posmisimy yroau mpo BusHaHHs BuHE (KITK
PecnyOniku  MonjoBa) Ha Cyld MOKJIAHAa€Thes 00OB’S30K
3’sicyBaTH B IiJICYAHOTO IIUTAHHS, YM 33aJ0BOJICHHUI OCTaHHIH
SIKICTIO TIPABOBOI JIOMIOMOTH, II0 HaJae HOMY HOTO 3aXHCHHK.
Taka BUMOTa 3aKOHY, Ha Hally TyMKY, OKJIMKAaHA JOJaTKOBO
3aXUCTUTH IIpaBa Ta CBOOOIM OCOOM, SIKa MPUTITaeTbhes 10
KPUMIHAJIBHOT BiMOBIAANBHOCTI. Y 3aKOHOMABCTBI YKpaiHu
YOTOCh CXOKOTO HE Iepe10aueHo.

4. Vxnaznenss yroau npo susHanHs BuHu (KIIK PecryGmiku
MounioBa) TOIYCKa€ThCS HABITH Y TOMY BUITAIKY, KOJIU B CIIPaBi
Oepe yyacTb MOTEPIIMHA. YKIAAEHHS yromd HPO BHU3HAHHS
sunyBarocTi (KIIK Ykpainu) y kpuMiHaJIbHOMY IPOBaJIXKEHHI,
y SIKOMY Oepe yJacTb TIOTEpPIIUINIA, He TOMYCKaeThCS.

5. PimeHHs cyny mpo BiAXWJICHHS yroay MpO BH3HAHHS
BunHM (KIIK Pecny6miku MonnoBa) MOXKHA OCKap>KUTU IPOTA-
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rom 24-0X rofivH. YXBaja Ipo BiIMOBY B 3aTBEpPKCHHI yroan
npo BusHaHHA BuHyBarocTi (KIIK Ykpainu) ockapskeHHIO He
mijsrae.

BucHoBku. Y 11iif cTarTi NpoBeieHO NOPIBHAIBHUN aHaI3
JIBOX TPABOBUX IHCTHUTYTIB, SIKi € NMPHUKIJIAJAOM IudepeHmiamii
KPUMIHaJILHOTO Mpolecy B OiK HOro CIpoIeHHs Ta MPHIIBUI-
HICHHS. Byno neTanbHO pO3MISIHYTO CHenudiKy MpaBoOBOrO
PETYIIOBAHHS yIrofu NP0 BU3HAHHS BUHH 32 3aKOHOJABCTBOM
PecmyGniku MonoBa Ta yroau npo BU3HaHHSI BUHYBATOCTI 32
3aKOHOJIABCTBOM YKpaiHH, BUSIBIICHO TXHi CIIUIBHI 1 BIIMIHHI 03-
HakH. Y MiICYMKY MOKHA KOHCTaTyBaTH TOH (aKT, 110 00’ €KTU
HAIIOTO JOCIIDKEHHS 32 CBOEIO CYTTIO Ta 3MICTOM MPAKTH4-
HO HIYMM HE BIJIPI3HSIOTHCS MK co00r0. Jleski BiAMIHHOCTI
Mix yrogoro npo BuzHaHHS BuHM (KIIK Pecny6niku Momno-
Ba) Ta yrojorw npo usHaHHs BUHYyBaroctTi (KITK Vkpainu)
3yMOBJIEHI HacaMIepes yCTaJCHUMH IPaBOBUMH TPAAULISIMU
000x nepkas. OfHaK NPU3HAUEHHS LUX IPaBOBUX 1HCTUTYTIB
ofHe — audepeHiialis KpUMiHAIBHOI poliecyaabHOT GOopMHU
Ta TiJBUIICHHS e(pEeKTUBHOCTI B OOpOTHOI 3 PI3HOMAHITHUMU
MPOsIBAMU TPYIIOBO{ 37I0YMHHOCTI.
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IHHEPEBUXOBAHHA HEITOBHOJIITHBOT O ITPABOIIOPYHIHUKA
YEPE3 3ACTOCYBAHHS 3AITOBI’)KHOTI'O 3AXO0Y
Y BUIUIAAI TPUMAHHSA 11 BAPTOIO

Oxcana CIBAK,
a/l’IOHKT Kadepu KPUMIHAJIBHOTO IIPOLECY
HauionanpHOT akaieMii BHYTPIIIHIX CIIpaB

SUMMARY

The article is dedicated to implement the function of education and rehabilitation of juvenile offenders by applying the
preventive measures such as detention. Some theoretical issues have been considered according to the concerning peculiarities of
detention to minors suspected using the modern conditions of formation of Ukrainian legislation, that is due to socio-psychological
characteristics of individuals and the need to ensure the realization of their rights and protection of legal interests. The shortcomings
of the criminal procedure of legislation have been identified and analyzed regarding the preventive measures such as detention to
minors, and the solutions have been proposed.

Key words: criminal proceedings, precautions, detention, juvenile offenders, rehabilitation.

AHOTALIS
CrarTs npucBsueHa peanizamii QyHKIT BUXOBaHHS Ta MEPEBUXOBAHHS HEIMIOBHOJITHIX PABOMOPYIIHHUKIB Yepe3 3aCTOCYBaH-
HS1 IIOJI0 HUX 3ar00KHOTO 3aX0/y y BHIVISII TPUMAHHS I1iJ] BAPTOIO. PO3MIISIHYTO OKpeMi TEOpPETHYHI MUTAHHS 11100 0COOIMBO-
CTell 3aCTOCYBAHHS TPUMAHHSI ITiJT BAPTOIO JI0 HETMOBHOJITHIX MiJJO3PIOBAHUX Y CYYaCHUX YMOBAaX CTAHOBICHHS yKPATHCHKOTO 3a-
KOHOJIABCTBA, 1110 3yMOBIICHO COIIaIbHO-TICUXOJIOTIYHUMH XapaKTePUCTHKAMU IUX 0Ci0 1 HEOOXiHICTIO 3a0€3MeUnTH peati3ailito
{XHIX MpaB 1 3aXKMCT 3aKOHHUX 1HTEpeciB. BUSABICHO Ta MpOaHaIi30BaHO HENOIIKH HOPM KPUMIHAJILHOTO MPOIIECYaTbHOTO 3aKOHO-
JIABCTBA I[0/I0 3aIT001KHOT0 3aX0/1y Y BUIIISII TPUMAHHSI ITiJT BApTOIO O HEMOBHOMITHIX Ta 3aIlIPOIIOHOBAHO MUISXH iX BUPIICHHS.
Ki1o4oBi cjioBa: kpuMiHaibHE TPOBAKEHHS, 3aII001KHI 3aX0/IH, TPUMAHHS I1iJ] BApPTOK, HEMOBHOJITHI MPaBOMOPYIIHUKH,

TMCPCBUXOBAHHA.

Hocranomca npodaemu. Ha choropHimHii 1eHb cy-
yacHa YKpaiHa mepeOyBac Ha IUIIXY CyTTEBUX JEMO-
KpaTU4HUX TepeTBOpeHb. [1oiTHYHI, eKOHOMIYHI, COIiaIbHI
Ta 1paBoBi peOpMH, 110 MPOBOJATHCS B HAILIOMY CYCIIIJIBCTBI,
0e3mocepeIHbO CTOCYIOTBCSI YCIX BEPCTB HACEIEHHS, 30KpeMa
W HEMOBHOJMNITHIX, SIKI CKJIAJal0Th YBEPTH HACEICHHS KpaiHH.
BaxiuBum anI/I6yTOM JICMOKPATH3ALLiT yKPAiHCBKOTO COLiyMy
BUCTYIIA€ BIOCKOHAJICHHS MIJXOMIB JO BUBYCHHS MPOOIeM,
NIPU3HAYEHHS T4 BUKOHAHHS 3aXOMiB KPUMiHAJIBHO-IIPAaBOBOTO
XapakTepy, 30KpeMa CTOCOBHO HEIMOBHOJITHIX. AJpKe
3JI0YMHHICTh HETOBHONITHIX 3aB)KIM BUKIHMKAJA ITiJIBUIICHY
yBary, OCKUIbKM IOPYIICHHS HHUMH KPUMIHAJIBHOIO 3aKo-
HY CBLIYMTH IPO ICHYIOUI HEJOJIKU BUXOBAHHS, BiICYTHICTb
YMOB JUIsl BKIIFOYEHHSI MOJIOZI B HOPMAIIBHY JKHTTEMISIIBHICTD
CYCHUIBCTBA.

Came TOMy mpoOieMa 3ano0iraHHs 3JI0YMHHOCTI, BXKHT-
TS 3axO/iB cTalinizamii 1 CKOpPOYCHHS KPUMIHAJIBHUX IIpa-
BOTIOPYIIICHb, SIKi BYMHSIOTH HEINOBHOJITHI, € 3aBJaHHSAM
BIJIIIOBIAIbHUM 1 Ha HOrO BUKOHAHHS CIPSIMOBAHI 3yCHJUIS
yCix jiepkaBHEX oprasis [1, ¢. 406].

SIK cBiT4aTh Cy4acHi JOCIIPKCHHS, HETIOBHOMITHI € Bpas-
JUBUAMH JI0 HETAaTUBHUX BIUIMBIB, IO YaCTO MPHU3BOIHUTH 0
MICUXOJIOTIYHAX TPaBM, OCKUIBKH Y HHUX e He copMOBaHi
ocobucTicHI siKOCTI, siKi O X cTpumyBanm Bijg HeoOmayma-
HUX BYMHKIB. Haiiuacriiie BOHHM BYMHSIOTH 3JIOYHHH IMPOTH
BIIACHOCTI (KpaJikKH, rpabexi Ta 1H) a TaKoXX YacTo SIBIISI-
IOThCS YIACHUKAMH XYTIraHCBKHX JIii. T0My Oinpmr edex-
TUBHUAM KPHUTEPIEM BHUPIIICHHS MOCTABICHOI MPOOIEMH € He
JIUIIIE TIOCUJICHUI BUXOBHUH BIUTUB 3 OOKY 0aThKiB (OIIKYHIB,
MIKJTYBAJIBHUKIB), @ W MpaBHIbHE 3aCTOCYBaHHS 3alO01KHUX
3aX0/iB MiJ 4ac PO3CIiLyBaHHS KPUMIHAJIBLHOIO IIPABOIO-
PYIICHHS, BANHEHOTO HemoBHOMITHIMU. Ha mpomy erarmi mu
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posrisiHeMo came crieiudiky Ta e(heKTHBHICTh 3aCTOCYBAHHS
HalCyBOPILIOTro 3am001KHOTO 3aX0/1y — TPUMAHHSI I1i]] BAPTOIO
y KpUMiHaJIbHOMY IIPOBaPKEHHI 1110710 HEMOBHOJMITHIX (CT. 183,
4. 2 ct. 492 KIIK VYkpaian).

[TuTanHs 3a1001XKHOTO0 3aX0/Ty Y BUIJISA1 TPUMaHHS i1 Bap-
TOIO OyJIO 1 3AJIMIIAETHCS AKTYAIBHUM SIK JIJIsl HIMPOKOTO KoJia
HAyKOBIIIB, TaK 1 JJIsl IPAKTHYHKUX TpaliBHUKIB. [Ipobiemaru-
Ka Ta aKTyaJbHICTb HOTO 3aCTOCYBAaHHS Oy/IM MPEIMETOM YHC-
JICHHUX HAyKOBHUX JIOCIi/KeHb. BoHM BHCBiTIIIOBasMCs B po0o-
TaxX YKpaiHCBKHX Ta POCIMCBKUX BYEHHX, 30KpeMa TaKHUX, SIK:
I0.I1. Anenina, T.B. Bapdonomeepoi, .M. I'ytkina, JL.M. [a-
BuzeHka, B.A. Jlaunosa, B.C. 3eneneuskoro, 3.3. 3inaryiina,
0O.B. Kongparbesa, ®.M. Kyzina, FO.J1. Jlimmuig, B.T. Mans-
penka, B.O. Muxaiinosa, B.T. Hopa, [JI. [Terpyxina, IT.IT. [Tu-
mnuyka, C.M. Craxiscebkoro, 1JI. Tpynosa, JLK. TpyHoBoi,
O.T". llluno, M.€. [llymuna ta in. OueBUIHO, IO CITTBHI 3y CHII-
JISl BACHUX MPHU3BEIH A0 MOIMHONEHHS TEOPETHUHUX YSBICHD 3
HA3BAHOI NPOOIEMH, POLWIMPHIIH C(epy BILIUBY FOPHIIMIHOT
HayKH Ha MPaBOTBOPYY Ta PABO3aCTOCOBHY NisSUTbHICTh HALIOT
nepxkaBy. [IpoOnemMHi TUTaHHS IOAO 3aCTOCYBAHHS TPUMAHHS
IIi/l BApTOIO JJO HEMOBHOJIITHIX NIPABONOPYIIHUKIB PO3IIISLIAIN
y cBoix HaykoBux mpausx €.M. [igynsHosa, . MakapeHko,
I.€. Omensuenko, C.B. Ilactymenxo, I'.B. [Tomos, O.}0. Xa-
XylsK Ta iH. OfgHaK OLIbLIICTB 13 10CIiIKeHb Oy POBECHH]
no mpuitHaTTs BepxoBHoto Pamoro VYkpainm wHoBoro KIIK
VYkpaiHu i, BIAMOBIIHO, HE MICTATh KOHKPETHOTO aHAi3y Mpo-
LeCyaIbHUX OCOONIUBOCTEN 3aCTOCYBAHHS 3al001KHOIO 3aX0-
NIy y BHIVISIJI TPEMaHHS 1]l BAPTOO 38 HOBUM KPUMiHAIEHHM
IIpoLeCyalIbHUM 3aKOHOAABCTBOM. 1I[0 % CTOCYEThCS MUTaHb
Ta IpoOJIeM 3aCTOCYBAaHHS JJAaHOTO 3al001KHOIO 3aX04y 1100
HETOBHOJITHIX, WOro edekTUBHOCTI Ta peamizarii QyHKIT
MEepPeBUXOBAaHHs MpaBonopymHuka B ymoBax HoBoro KIIK
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VYKpaiHu, TO BOHM TEOPETUYHO HAJIEKHO Ta KOHKPETHO HE PO3-
DISIAINACS, 0 W CHPUYMHIIO HEOOXiJHICTh CaMOCTIHHOTO
JIOCIIIJIPKEHHS.

Metoro crarTi € BU3HAYCHHS (QYHKIII MEepeBUXOBaH-
HSl HEMOBHONITHBOTO MPABOMOPYIIHUKA Yepe3 3acTOCYBaH-
HS 3aM00DKHOTO 3aXOIy y BUINISII TPUMAaHHS i BapTOIO B
ACIIEeKTI MPAKTHKK HOTO 3aCTOCYBAHHS 11[0I0 HETTOBHOJIITHIX.

Bukiaan ocaoBHoro wmarepiany. OpHielo 3 yMOB
npuenHaHHs Ykpainu 1o Paam €Bporm Oyno 3000B’si3aHHS
IOA0 HPHUHHATTA HOBOro KpuMiHAIBHOTO MpOLECyaabHOTO
xozekey (nani — KIIK), skuil rapanTyBaTuMe KpUMiHaJIbHE CY-
JOYMHCTBO, IO TPYHTYEThCS, TIEPII 3a Bce, Ha 3a0e3NeueHH]
HEYXHJIBHOTO JIOTPUMAHHS MPaB 0COOM B MPOLEC] TisSUIBHOCTI
OpraHiB JIOCYZOBOTO pO3CIiJlyBaHHS Ta CYyHiB BiJIIOBIIHO
no Bumor KoHcrutynii YikpalHu Ta MDKHapOIHUX JOTOBOPIB
LIOJ0 MPAaB JIIOAWHY, 30KkpeMa KoHBeHIii mpo 3aXucT npas j1to-
JIMHY 1 OCHOBOIIOJIOKHHUX CBOOOI 3 YpaxyBaHHSM ii TIyMaueH-
Hs1 €BPONEHCHKHUM CY/IOM 3 ITPaB JIFOIHHH.

BinnosigHo no cr. 3 Koncrurynii Vkpainu cepen ycix
KaTeropiii oci6, uui mpasa i cBoOOAM 3000B’s3a1acsl yTBEp-
JUKyBaTd 1 3a0e3neyyBaTH Halla JepskaBa, CIiJ BUAUISTH
OKpeMy TIpyIly — HEMOBHOJITHIX, SIKUM OpPraHd 3aKOHOAaB4Ol
Ta BUKOHABYOi BIIAJU MOBUHHI MPUIULSITH OCOONUBY yBary
B IUTaHI BUXOBHOTo mporecy. Ha BUKOHAHHS MiKHapOIHUX
HOpPMATHBHO-TIPABOBUX AaKTIB, a TaKoK 3akoHy YKpaiHu
«IIpo oxopoHy AuTHHCTBa», Yy 4. 2 cT. 484 KIIK VYkpaiuu [2,
c. 376] nependaveHo, IO IMiJ Yac KPHUMIiHAIBHOTO IMPOBAJI-
JKCHHS [I0JI0 HETIOBHOIIITHBOTO CIIIYHA, TPOKYPOP, CIITYUN
CyIJs Ta BCl iHINI y4acHUKH, 1O OepyTh Yy HbOMY Y4acTb,
3000B’s13aHi 31IHCHUTH TIPOIIECYasIbHi JIii B TOPS/IKY, [0 HaWi-
MEHIIIEe NOPYLIye 3BUYaHUI YKJIaJ XKUTTS HEIIOBHOMITHBOTO 1
BIJIITOBITa€ HOro BIKOBHUM Ta IICHXOJOIIYHUM OCOOJIMBOCTSIM,
PO3’SICHIOBATH CYTb NPOILECyaIbHHUX Hild, pillieHb Ta iX 3Ha4YeH-
HSl, BUCITYXOBYBAaTH HOT0 apryMEeHTH IIPpU IPUHUHATTI IpoLecy-
QJIbHUX pillIeHb Ta BXKUBATH YCIX 1HIIUX 3aXO/iB, CIIPSIMOBAaHUX
Ha YHUKHEHHSI HETaTHBHOTO BIUTUBY HA HETIOBHOIITHBOTO.

VY ropuauuHiil JiTeparypi 4acTo 3a3HAYAETHCS, IO OC-
HOBHOIO METOIO 3aCTOCYBAaHHS JI0 HEMOBHOJIITHHOTO MPaBO-
MOPYIIHHKA 3al00DKHOTO 3aXOly € HOro BHIIPABIEHHS Ta
[IePeBUXOBAHHA. 3BUYAHO, EPEBUXOBAHHS Ta BHUIIPABICHHS
HENOBHOMITHIX y Micisx nos6asnenss Boii (CI30, ITT) mae
NeBHy crenudiky MOPIiBHSIHO 3 TAaKOK K METOH MOKapaHHS
JOPOCIMX 3JI0YMHINB. HErmoBHOMITHIM, sIKi BUMHWIM 3JI0YHH,
y MICISIX 11030aBJICHHS BOJII HEOOXiTHO CTBOPIOBATH BC1 yMO-
BM JUISI TIIBUIIICHHS X PIBHS OCBITH, IO TaKOX CJiJl BMiJIO
MOEIHYBATH 3 HAYKOBO OOIPYHTOBAHOK CHCTEMOIO IHIIUX BH-
XOBHHX 3ax0/1iB. Hi /st KOTO He CeKpeT, 10 MPOoIeC BUXOBaH-
Hsl caM 10 co0l € CKJIaJHUM 3aBJaHHSM, & TUM OlJIbIIIe, SKIIO0
LI€ CTOCYETHCSI BUXOBAHHS Ta NEPEBUXOBAHHS HETOBHOMITHIX
3JI0YMHIIB Y MiCLSIX [1030aBJICHHS BOJII.

Bunukae HEOOXiIHICTh ISl CTBOPEHHS HOBOTO ITiJIXO/Y
MpU 3aCTOCYBAaHHI 3amMO0DKHUX 3aXOJiB /0O HEIOBHOIITHIX
[IpaBONOPYLIHUKIB, Aka 0 mependavana B Ieplly i OCHOB-
HYy Yepry NepeBHXOBaHHS HEMOBHOJITHIX 3JOYMHIIB Ta iX
BUIIPABJICHHS, TOOTO BUXOBHHWI mponec. BuxoBHUil mpo-
lec — Le OpraHiyHe NO€JHAHHS BUXOBHOI, COLialbHOI
I mcuxoJjoriyHoi poOOTH, sIKa BIUIMBAE€ HA JAYXOBHHH 1
(Gi3UYHMI  PO3BUTOK HEMOBHOJIITHBOI'O I1iJI03PIOBAHOTO,
KOperye Horo moBeiHKY 3 METOO JIOCATHEHHS MO3UTHBHHUX
3MiH OCOOMCTOCTI, 3HWKEHHSI MCUXOTPABMYIOUOTO BILIHBY
YMOB 130JIsi11i1, J0ToMarae y BHPIMICHHI COLIaJIbHHUX IPO-
O1eM, CIpHs€e MOHOBICHHIO i PO3BUTKY COIIabHO KOPHC-
HHUX 3B’SI3KIB, IIJTOTOBIN O KUTTS ITiCJIS 3BIILHEHHS Ta
BiI0yBaHHS OCHOBHOT'O TIOKapaHHS.
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IIpaBunbHuM, Ha Hamy AOymKy, € OadeHHs X.B. Bomxo-
eBa [3, c. 11] npo Te, 1110 B IPaBOBii JepkaBl NpUMYC HE €
caMouiIII0 200 OCHOBHHM 3aCO00M BIUTHBY Ha HEMTOBHOMITHIX
Mi103pIOBaHUX, 0OBUHYBaUCHHX, a 3aCTOCOBYETHLCS K KpaiHii
3axiJ, JI0 SIKOTO BJIaJia BAAETHCS 3 METOI 3aroOiraHHs Iie
O1ITBIIIOT IIKOMH, SIKa MOYKE OYTH 3aIO/lisHA, SIKIIO BIAMOBHTHUCS
BiJl 3aCTOCYBaHHS NPUMYCY JO HEMOBHOJITHBOTO TIPaBO-
MOpPYIIHMKA, 1 BUCTyIae HE Kapor, a 3aco0OM COIialibHOT
KOPEKIIiT MOBEAIHKK HEMOBHOJIITHIX. Y 1bOMY IUIAHI HIXTO HE
BUKJIFOYA€ TaKWi 3armoODKHUE 3axij, SK TPUMaHHS Mia Bap-
TOI0 y KPHUMIHAJbHUX MPOBAKCHHSX IIOJ0 HEMOBHONITHIX
MIPaBONOPYLIHUKIB 1 1€ €, HA HaIly TYMKY, JIHCHO TpaBHIIb-
HUM Ta JOLIJILHHMM, OCKUIBKH TaKMH 3amOODKHUN 3aXiJ TEXK
BUKOHY€ (DYHKI[FO KOPHTYBaHHS MOBEIIHKH. AJle THTaHHS
MOJISITA€ B HACTYITHOMY: YW JIIHCHO HEMOBHOJITHI B pasi 3a-
CTOCYBaHHSI LII0/I0 HUX TPUMAaHHS i/l BApTOIO SIK 3alI001KHOTO
3aX0ly Y KPUMIHAIBHOMY MPOBAKCHHI MEPEeBHXOBYIOTHCS,
aHAJI3yIOTh 3HAYCHHS CBOIX HEMPaBOMIPHUX Jid 1 poOysiTh
JUis ce0e BUCHOBKH PO 3MiHY CBO€ET MOBEIIHKH J0 CYCHIJIBHO
MpaBUIbHOI Ta TNpaBoMipHOi. UM HaBHNAKM, YCTAHOBH II0-
30asnennst Boai (CI30, ITT) mepeTBOPrOOTH HEMTOBHOJITHIX
MPaBONOPYIIHHUKIB y PELUAMUBICTIB, IO MPOJAOBKYIOTh CBOIO
3JI04MHHY JiSJIbHICTB, SIKA 3 4YacOM CTa€ CHCTEMHOIO Ta
cepiifHOI0, He OaXaloTh IEePEeBUXOBYBATHCS Ta 3MIHIOBaTH
croci0 cBOTO KHUTTA.

Tak, Hopma 4. 2 ct. 492 KIIK Vkpainu MiCTUTB MTOJI0KEHHS
Ipo Te, IO TPUMAHHS ITiJ] BAPTOI0 MOXKe OyTH 3aCTOCOBaHE SIK
3aro0KHUE 3aXi[] JIMIIE 0 TUX HEMOBHOMNITHIX, 5K Mi03pPI0-
I0ThCSI UM OOBHHYBAYYIOTHCS Y BUMHEHH] TSDKKUX YU 0COOITUBO
TSDKKUX 3JI0YHHIB 1 32 YMOBH, IO CJIITYHH, IPOKYPOp AOBEAE,
10 BCTAHOBJICHI ITiJ1 Yac PO3IVISIy KJIOMOTaHHS MPO 3aCTOCY-
BaHHS 3alI001KHOTO 3aX0/ly 00CTaBUHU € docmamHimu JJIs Te-
PCKOHAHHSI, 10 JKOJCH 13 OUIBII M’SIKHX 3amo0IKHUX 3aX0JliB
HE MOJKe 3aro0irTu J0BEICHUM i 4ac pO3MISLY PU3MKY YU
pusukam (4. 3 cr. 176 KIIK Ykpainn) [2, c. 390].

Ipu TmymadeHHi i€l HOPMH BHHUKAE MHTAHHS, IO XK 03-
Ha4yae «0OCMasuHu, SKi € 00CMamHimuy, ajke TXHIH mepesik
y KIIK VkpaiHu 3akoHOaBeLlb HE 3a3HAYUB 1 3aJIUIIUB YU TO
Ha PO3CYyJ CIIIYOr0, YM MPOKYpOpa, a MOXKIMBO H CIIII0rO
cynai. Y Hopmax KIIK Ykpainu 1960 poky, a came y ct. 434
KIIK [4, c. 168] mpo 3acTocyBaHHS 3a001KHOTO 3aX0/y Y BH-
DJISIII B3SITTS TiJI BapTy HEMOBHOJITHROTO MAJio MPaBoO Ha ic-
HYBaHHS HOHSTTS «BUHATKOBOTO BUIIAJIKY», MIOSCHEHHS SIKOTO
3aKOHOJIABIIEM TEXK He BU3Hadanocs. [IpoTe micns mpuiHATTS
nHoBoro KIIK VYkpainu 3akoHoziaBelb, 3pOOMBIIM aHATI3 yCiX
NpoOJIEMHHUX MHUTaHb, 1[0 CTOCYBAJKCS 3a001KHOTO 3aX01y Y
BUIVIS TPUMAHHS I/l BapTOIO, BCE K Taku y 4. 2 cT. 183 KIIK
[5, c. 468] 4iTkO 3a3HAuUMB, 1110 3AMOODKHUN 3aXil y BHIVISII
TPUMAaHHS I1iJ] BAPTO HE MOXe OyTH 3aCTOCOBAHMI, OKPIM SIK
I[IPU HasIBHOCTI TUX YU IHINMX 0OCTaBUH, SIKi BU3HAUEHH1 y 6-TU
miamyHKTax miei crarti. [IpoTe 1me Bce CTOCYEThCS BUKIIIOUHO
JIOPOCIIMX MiJJO3PIOBAaHUX, OOBHUHYBadeHUX. HeBHM3HaueHICTh
CTOCOBHO HEMOBHOJITHIX TPAaBOMOPYIIHUKIB MPU3BOAUTH 0
PI3HOTO PONy PO3’SICHEHHS «BUHAMKOGUX GUNAOKI6» UWM/abo
«obcmasun, SKI € 00CMamuiMuy, HASIBHICTD SIKUX Oy/ie mijacra-
BOIO JIJIsSI 3aCTOCYBaHHSI TPHMAHHS I1iJ] BAPTOIO 10 HEMOBHOIIT-
HIiX [TPABOTOPYIITHHKIB.

3BepHeMO yBary Ha AC(]iHILii MOHATb «DOCMAMHILY Ta
«eunamkoguily. JJocmammuiti — SIKUH 3a70BOJIbHAE 110-HEOYNb
abo BIiMOBiIae SKUM-HEOYIb MOTpedam; OOIPyHTOBAHHI Ha-
JISKHOK MIpOI0, TepeKoHauBuid [0, c. 243], a gunamkosuil —
1) siKuil CTAaHOBUTH BUHSATOK CEPEel 3arajibHUX MPaBUIL; 2) Ta-
KHH, SKAH HEYacTo TPAIUIIEThCS, OCOONMBHIA, HaI3BHYaHHHI
[6, c. 103]. Tox sik 6a4uMO, BIAMOBIHO JI0 TIIyMauHOTO CJIOB-
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HUKa Il TOHATTS € PI3HUMHU Ta He ayOntoroThes. Ha Hamry mym-
Ky, JOLILHO OyI10 O MOBEPHYTH Y KOHCTPYKIIIO JUCHO3ULIT CT.
492 KIIK VYkpaiuu MOHSTTS «BHHSATKOBI BHUIAJKW» Ta 3aKpi-
MUTH 1X TIepeltik B okpeMiii Hopmi HuHI ynHHOTO KIIK VYkpa-
{HM MO0 HETMOBHONITHIX IiJ03PIOBAHNX, OOBHUHYBaYCHHUX.
Ockinbku 3rigHo 3 Hopmamu KIIK mpo 3acrocyBaHHs TpH-
MaHH$ I1iJ] BAPTOIO II0/I0 HEMOBHOJITHIX MEPEJiK BUHATKOBUX
BUIMAJIKIB OOMEXYEThCS JIUILE MOHATTAM PO BYMHEHHS HUMHU
TSDKKUX Ta 0COOITMBO TSDKKHX 3JI0YHMHIB, TO, HA HALTY TYMKY, 10
LBOTO MEPEIKY CIIijl BiTHECTH:

— NOBMOPHICIb GUUHEHHS YMUCHO20 3T0YUHY;

— HaAGHICMb KOHKPEMHUX Md HEeCHPOCMOBHUX OAHUX,
wo ceiduams Npo MONCIUBICIb NPOMUNPABHOI NOBEOIHKU,
CNPAMOBAHOI HA NepeuKOONCAHHS GCIMAHOBNICHHIO ICIUHU
Y KpUMIHAAbHOMY — npo6addcenni  (MOTPiOHO, 100  1X
oOrpyHtyBanHs HanaB BepxoBuuit Cyn VYkpainu y cBOid
OKpeMiil ToCTaHOBI);

—  HAsBHICMb KOHKDEMHUX OQHUX, WO HEeNOSHOMIMH I
ni003PHOBGAHUL NOPYULYE YMOBU, nepedbaderi 0Opanum uooo
Hb020 3aN00IICHUM 3AX000M, He N08 A3AHUM i3 NO30AGNEHHAM
6oi;

— Npo0osdICeHHs HUM (abo y CKIaodi epynu) 3104UHHOL

OISILHOCMI, HE3ANIEHCHO 810 MANCKOCI BUUHEHO20 3N0UUHY .

CyTT€BUM KpOKOM Ha IUIAXY CTAaHOBICHHS JEMOKpa-
TUYHUX 3acaJl KPUMIHAJIBHOTO CYJIOYMHCTBAa B YKpaiHi CTa-
JI0 3aKpiIJICHHS Ha 3aKOHOAABYOMY piBHI HOBOTO, HAOIH-
JKEHOTO 10 MDKHapOIHUX CTaHIApTiB, TOPSAKY OOpaHHS
3armo0KHOTO 3aX0[y Yy BUDISAII TPUMaHHS IIiJl BapToOK Ta
MPOJOBKEHHsI HOro CTPOKiB. BpaxoByrouw, 10 BiH CYTTEBO
00MexXy€e KOHCTUTYIIHE TPaBoO KOXKHOTO Ha CBOOOIY Ta 0CO-
OHMCTY HEOTOPKAHHICTh, aKTYaJbHOI € MpobieMa 00OMEKeH-
HS OTO 3aCTOCYBAHHS BUKIIOYHO BHIIAKAMH, KOJU THITMMHU
3al00DKHUMH 3aX0JaMH JOCSTHYTH 3aBIaHb KPHUMiHAJIBHOTO
CY/IOYMHCTBA B3arajli HEeMOXKJIUBO. BOauaeThcs, 1110 BOHa MOXE
OyTH BUpIIIIEHA SIK IIUITXOM YIOCKOHAICHHS YHHHOTO MTPaBOBO-
TO MEXaHi3My 3aCTOCYBaHHS JaHOTO 3ar001KHOTO 3aX0/y, TaK
i KOPUI'YBaHHSM 3 I[IEI0 METOK Cy4acHOI MpaBO3aCTOCOBHOI
MPAKTHUKH.

Cnin norogurucs i3 aymxoro A.M. TTonoga [7, ¢. 13], mo
Oyy4r OTHUM i3 3aM001KHUX 3aXOJliB, TPUMAHHS I1iJ] BAPTOIO
Hece Ha co01 (yHKIIOHaJIbHE HABAaHTAXXEHHS MOJBIIHOTO Xa-
pakrepy. 3 ogHOro OOKYy, BOHO BHKOHYE NPEBEHTHBHY pOJb,
TOOTO MEPEHIKO/PKAE 3IHCHEHHIO OOBUHYBAaYEHUM HE3aKOHHOT
JUSUTBHOCTI B XOZ1 PO3CHiTyBaHHS, PO3IISALY CIPaBU B Cyai, a
TaKoXK JUIs 3a0e3MeueHHs] BUKOHAHHS BUPOKY, a 3 1HIIOTO OOKY,
HOCHTB 3a0€31euyBaJIbHUI XapakKTep, TOOTO MOKJIMKAHE rapaH-
TYBaTH HOPMaJIbHY, BIIMOBIIHY 3aBIaHHIM KPUMIHAIBHOTO CY-
JIOYMHCTBA, KPUMiHABHO-TIPOLIECYaIbHY HisTbHICTB.

3HayHa YaCTHHA HAyKOBLIB TOBOPUTH IPO T€, 110 TO3UTHB-
HUM 3100yTKOM HOBOro KITK € Te, 1110 TprUMaHHs MiJl BapTOO
MO)KE€ 3aCTOCOBYBATUCS 10 HETIOBHOJITHIX JIMIIE Y pa3i, SKIIO
BiH T1/I03PIO€THCS, OOBUHYBAYYEThCSl Y BUMHEHHI TSIKKOTO 200
0COOJIMBO TSKKOTO 37I0YHHY. Y TaKOMY BHUITAJIKy BBaXKAEMO 32
JIOLTFHE HABECTU CBOI MPUKIIAJN IPAKTUYHOTO 3aCTOCYBAHHS
3aro0KHUX 3aXO[IB JI0 HEMOBHOIITHIX, POOJISYN OCHOBHHUH
aKIEHT Ha ryMaHi3auii HopM HuHI unHHOrO KITK.

75% onuTyBaHMX HaMHM CIITYMX OpPraHiB BHYTPIIIHIX
CIpaB BBAXKAKOTh 3alO0DKHUE 3aXif y BUIVISII TPUMAHHS I1i]|
BapTOIO0 HalOL1bII e(EeKTUBHUM Ta Ji€BUM 3allO0DKHHM 3aX0-
JIOM IIIOZ0 HETIOBHOJNITHIX, a IOSCHIOIOTH 1€ TUM, IO JIHIIe
IICJIsL 3aCTOCYBAHHS 1[LOTO 3ar001KHOTO 3aX0/ly HEMOBHOJIT-
Hiif PaBOMOPYIIHUK TOYMHAE PO3YMITH CYyTHICTH BUMHEHOTO
HUM 3JI0YMHHOTO JisSHHSA Ta TOKAapaHHS, IO B IOABIIOMY
CTa€ BaroMoIO IiJICTaBOIO ATl PUIHMHEHHS 301MCHEHHS KpH-
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MiHAJIBHUX MPABOIIOPYIICHD Yepe3 CTpax IMOTPAMHUTH B MicIt
11030aBJIEHHSI BOJi 3HOBY.

3rigHo i3 4. 2 cr. 492 KIIK VYkpainu TpuMaHHS IIiJ Bap-
TOKO MOE 3aCTOCOBYBATHCS JI0 HEMOBHOMITHBOTO Jiuuie y pasi,
SIKIIO BiH MiJO3PIOETHCS UM OOBUHYBAUYETHCSl Y BUMHEHHI
TSDKKOTO Y OCOOJIMBO TSDKKOTO 3JI0YMHY 332 YMOBH, IO 3aCTO-
CyBaHHSI 1HIIIOTO 3aro0KHOTO 3aX0/ly HE 3a0e3Me4nTh 3amooi-
raHHs pU3UKaM, 3a3HadeHuM y cT. 177 KIIK Vkpainu. 3rinHo 3
KpuminanpHuMm kopekcoM Ykpainu [8, . 9] «msockum 3nouu-
HOM» € 3II0YHH, 32 KU nepeadaueHe MoKapaHHs y BUJI MO3-
6aBJIeHHS BOJII HA CTPOK He OlibllIe JeCATH POKIB, a «0coO1UB0
msCKUMY — 3JI0YUH, 32 SIKUH nependadeHe IoKapaHHs y BHIL
11030aBJICHHS BOJII HA CTPOK TOHA]T IECATh POKIB 200 JI0BIYHO-
ro no36asineHss Boii (4. 41 4. 5 ct. 12 KK Ykpainu). [Ipu npo-
My CJIiJ{ MaTH Ha yBa3i nmosnoxkenHs 4. 3 ¢t. 102 KK Vkpainu [8,
¢. 50], 3a KOO MOKAapaHHs y BU1 N030aBICHHS BOJI MPH3HA-
Ya€ThCsl HEMOBHOMITHBOMY: 32 TSHKKHI 3JI0YMH — HA CTPOK HE
OlIbIIIe CEMH POKIB; 32 0COOJIMBO TSDKKUM 3JI0YMH — HA CTPOK
He OlIbIle JIeCSITH POKIB; 32 0COOJIIMBO TSHKKHIA 3JI0YHH, MOE]I-
HaHUIl 3 YMUCHUM 030aBICHHSM KUTTS JIIONUHU, — HA CTPOK
JI0 T SITHAJIILSITH POKIB.

BpaxoByrouu 11e, BB)KAEMO 3a JIOIUIbHE 3ayBKUTH TOM
¢axt, Oepyuyn 10 yBaru KOMILIEKC OCOOMCTICHMX Ta ICHXO-
JIOTIYHUX 0COOJMBOCTEH HEMOBHOJITHIX, 110 BOHU (HEMOBHO-
JIITHI) € HE JIOCUTh 0013HAHUMH, BOHH, TaK OU MOBUTH, TIIbKU
PO3MOoYANH CBil 3MOYMHHMIT IIUIAX, @ TOMY HE KOKHOMY i3 He-
MTOBHOJIITHIX T/l CHJTy BYMHUTH TSKKHIA YK OCOOIUBO TSHKKUN
37I0YMH. AJK€ BUMHIOIOUM 3JI0YMHM 1i€i Kareropii, Aopocii
3JI04MHL, Y OUIBIIOCTI BUIAJKIB, BEAyThb IOBIOTpUBAIY Ta
MacmTabHy IMiATOTOBKY, CKIaal0Th IUIaHH, MiANIYKYIOTh 3a-
cobu, BepOyIOTh 0Ci0, BCTAHOBIIIOIOTh HEOOX1/IHY iH(pOpMAILLit0
tomo. ToOTo uis IbOro NOTPIOHO BOJIOAITH IEBHUMH HAaBUUKA-
MH, MaTH JIOPOCIHX Mij0yproBauiB abo % 0ci0, sKi HaJIalTh
KOHCYIIBTAIlIT Ta IOpay 3 JaHOT KaTeropii KpUMiHAJIBHUX TPO-
BaKeHb. TOXK cCaMOCTINHO HETTOBHOJIITHIM, 3BUYAiHO, 3MaTHHI
BUYMHHATH KPUMIHAIBHE MPaBOIOPYIICHHS, aie 31e0LIbIIoro
BOHH HEBEJIHMKOT a00 cepeiHbOT TsHKKOCTI. [IpoTe 31maeThes, mio
BEJIUKOT CYCHITHHOI IIKO/W, BUMHSIIOUM 3JI0YMH CEPEIHBOI YU
HEBEJIMKOT TSDKKOCTI, BOHU HE 3aBJAIOTh 1 B TAKOMY pa3i MOXKHA
3aCTOCYBaTH aJIbTCPHATUBHUI Ta OibII M’SIKHI 3amo0iKHUN
3axiJi, HalIPUKIaj, oco0ucTe 30008 sI3aHHS, ajle € Taka KaTe-
TOpisi HEOBHOJIITHIX, SIKI TAKOXX BUMHSIOTH 3JI0OUYMH CEPEIHbOT
YK HEBEJIMKOI TSHKKOCTI, ajie He OJIMH pa3, a JIeKIbKa MOCIIib,
i 1€ iX He 3yIHHSE.

Hasenemo mnpukian. 3rizHo 3 Bupokom cyay y Crpa-
Bi Ne 161/15927/13-k IlpoBamkenns Ne 1-xkn/161/575/13 Bin
11.12.2013 p. [9] Oyno yxBaneHo: 1) HEMOBHOMNITHIII OOBUHY-
BaueHmid 3., 26.05.2013 p., 6mm3bko 18 TOA., 3HAXOASYUCH Y
i 13 Oyauaky Ne S, o no Byt. T. y m. JI., 1uisixom BUTbHOTO
JIOCTYILY i3 IiJJBaJIbHOTO NPUMILIEHHS, BX1Jl JI0 SIKOTO € BUIbHUM,
JUIOYHM 3 KOPHUCIMBUX MOTHBIB Ta KEPYIOUHCh METOI0 TAEMHOTO
BUKpAJCHHS Yy>KOTO0 MaifHa, TAEMHO BHKPAB BEJIOCHIIC]] THUILY
«BMX» mapku «®Dmaii MoHTana», yuM 3aBaas notepriiomy K.
MarepiajibHOT KON Ha 3arajibHy cymy 1 050 rpH.

2) Kpim 11p0r0, HETOBHOITITHI OOBHHYBa4Y€HHIA 3., TOBTOP-
HO, 20.06.2013 p. 6nusbko 01 roa., nepedyBaroun y CTaHi ajlko-
TOJIBHOTO CIT’SIHIHHSI, 3HAXOIYMCh Ha 3yMUHII TPOMaJICBKOrO
TPaAHCIIOPTY, 110 10 BYJ1. B. y M. JI., [1it0O4H YMHUCHO, 3 KOPHCIIH-
BUX MOTHUBIB Ta KEpPYIOUHCh METOI0 BIJIKPHTOTO BHKPaJCHHS
qy)KOTo MaiiHa, 6€3 3aCTOCYBaHH: HACHIBCTBA, IUISIXOM PUBKA,
BIJIKPUTO BHKpaB HaliekHUI notepriiomy C. MOOiLIBHUE Te-
nedon mMapku «Pmaii — 230» imeit sikoro 868 158 XXX XXX
XXX Baprictio 400 rpH., y IKOMY 3HAXOMIUCH: JBI CIM KapTh
oreparopa CTiIbHUKOBOTO 3B’s3Ky «MTC»: 3 aOOHEHTCHKUM
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HoMepoM 095-XXX-XX-XX, BapTicTb k01 cTaHOBUTH 10 TpH.,
Ha PaxyHKy sIKOT 3HaXOAMJIUCH I'POIIOBI KOIITH y cyMi 40 rpH.,
Ta 3 a0oHeHTChKUM HOMepoM 066-XXX-XX-XX, Ha paxyHKY
SIKOT TPOIIOBI KOIITH OyJIM BiJICYTHI Ta siKa MarepiaibHOI IiH-
HOCTI ISl HOTEPIIOro HE CTAHOBUTb; KapTa MaM’sTi EMKICTIO
2 T'6, BapricTh sikoi craHoBUTH 70 TpH., sikuii motepmiauii C.
TPUMaB y Pylli, YAM 3aBJaB OCTAHHBOMY MaTepialbHOI MIKOAU
Ha 3arajibHy cymy 520 rpH.

3) Kpim 115010, BiH K€, IOBTOPHO, 32 MOMEPEAHBOIO 3MO-
Bo0 3 HenoBHOITHIM K. Ta MamomitHiM JK., skuii Ha To# yac
HE JIoCAT BiKy, 3 SIKOrO HACTYIIA€ KpUMiHaJIbHA BiAMOBIaJb-
HicTh, 21.06.2013 p. Gnusbko 03 rom., nmepeOyBaro4yu B CTaHI
QJIKOTOJIBHOTO CIISIHIHHSL, KEPYIOUHCh METOI0 Ta€EMHOTO BH-
KpaJIeHHs 4y»K0ro Maiina, 3Haxojsuuch noonuzy XKIT Ne X,
Oy/IiBJIS IKOTO PO3TaIllOBaHa 3a ajipecoro: M. JI., Byn. B., 398, i3
caJioHy aBToMOO1Ist Mapku «PeHo 19» nepkaBHUN HOMEPHUI
3HaKk XXX-XX BO TaeMHO BUKpalIu HaJ€XHI MOTEPILIOMY
XK. pedi, ynM 3aBHany HOMy MarepiallbHOT IIKOAM Ha 3arallbHy
cymy 1 301 rpn. 25 xorm.

4) BoHu X, IOBTOPHO, 3a IMOINEPEIHHOI0 3MOBOIO MIX CO-
6010, 21.06.2013 p. Gnuseko 04 rox., nepeOyBaroun B cTaHi
QJIKOTOJIBHOTO CII SIHIHHSI, KEPYIOUHCh METOI0 TAEMHOTO BUKPa-
JICHHSI 9y>KOT0 MaiiHa, 3HaXOATIUCh y JBopi OyauHKy Ne 51 1o
By B. y M. JI., 3acToCyBaBIIM 3HAIHICHHUI KaMiHb, SKHM HEIIO0-
BHOJITHIN K. po30MB CKJIO NepeHiX JiBUX JBEpEii aBTOMOOLISA
Mapku «/laiimiep-6eHiy, HomepHuii 3Hak skoro XXX-XX PE,
Ta MPOCYHYBIIH KpPi3b po30HTE CKIO CBOIO PYKY B CaJIOH TPaH-
CIIOPTHOTO 3aco0y, BIAUMHHUB BKa3aHi ABEpl y TOH MOMEHT, SIK
MastoniTHii K. criocrepiras 3a TuM, 11100 iX nIpoTunpasHi aii He
Oyl BUKDUTI, a y pa3i HaOJIMKEHHS CTOPOHHIX 0Ci0 MaB mpo
1Ie TIOBIZIOMHUTH HenoBHOMITHIX 3. Ta K., 1100 He OyTH criiima-
HUMH Ta MaTH MOXJIMBICTb JIOBECTH CBil 3JIOYMHHUI HAMIpP 10
ki, [licns goro yepe3 BiauuHeHi HermoBHOMITHIM K. mBepi
HETOBHOJITHIN 3. MPOHKK y CaJOH aBTOMOOLJIS, 3B1JIKH BUKPaB
pedi moteprninoro B., UM 3aBianu 0OCTAaHHROMY MaTepiaibHOI
IIKOAM Ha 3aranbHy cymy 489 rpH.

ITin yac HOCYIOBOTO PO3CIHiyBaHHS 3a IIMM KPHMiHaJb-
HUM MPOBA/KEHHSM II[0/I0 BUIIEBKA3aHUX HEMOBHOIITHIX 10
KOYKHOTO 13 HUX OyJI0 3aCTOCOBaHO 3arno0ixHi 3axoau. Criouar-
Ky 1ie Oyino ocobucrte 3000B’s13aHHSs, TIOTIM 0COOUCTA TTOpPYKa,
HAaTOMICTh JOMAILHIN apellT i HAIPHKIHI, KOJIH >KOJIeH 13 3a-
CTOCOBAaHUX 3allO0DKHUX 3aXOJIiB HE BHUSBUBCS BIAIUM, TOMY
0 000B’SI3KH, SIKI OyJIHM TIOKJIa/ICHHI Ha HEMOBHOIITHIX BHUIIE
repeTiueHuMHI 3a00KHIMHU 3aX0JJaMH, CBIJIOMO HE BHKOHY-
BaJIMCsl Ta ITHOPYBAJKCS, CICKTPOHHI 3aCO0M KOHTPOJIFO 3Hi-
MAaJIACS 3 TiIa 1 HEMOBHOMITHI MOKHU/IAJIA MICIISI CBOTO TIPOXKH-
BaHHS Ta MPOJOBKYBAJIM BUYMHATH KPUMIHAIBHI MPaBOIOPY-
LICHHS, 710 HUX OYJI0 3aCTOCOBAHO 3armo0KHUAMN 3axXi/1 y BUIVISII
TpuMaHHs 1iJ Bapror. [1ig yac 3acTocyBaHHS HEI30JSIIIHHUX
3aro0KHUX 3aXO/iB 10 HEMOBHOJITHIX BOHM HE BiJBiTyBaiu
HaBYaJbHI 3aKJIaJU, MIOJHS BKUBAJIM AJIKOTONBHI Harmoi Ta
MIPOJOBKYBAJIM BUMHSITH Psi KOPUCIHMBUX 3JIOYHMHIB cepea-
HBOI TSHKKOCTI. OCh TyT BUHUKAE MUTAHHS: YU €(DEKTUBHUMH €
AIBTEPHATHBHI TPUMAHHIO IIi/I BAPTOO 3ar001XKHI 3aX01 1 YU
MO)KHA B TAKHX BUIIQJKaX 3aCTOCYBaTH TPUMAaHHS IijJ BapTOIO,
xonu HopMa cT. 492 KIIK Vkpainu [10, c. 258] Bkasye Ha Te,
IO 3aCTOCYBAaHHS TPUMAaHHS ITiJI BAPTOIO JI0 HEMOBHOIITHBO-
IO JIMIIE Y pa3i, SIKIIO BiH MiI03PIOETHCS Y BYNHEHHI TSHKKOTO
Y 0COONMBOTO TSDKKOTO 37I04MHY. MM BBaXKAEMO, 1110 B TAKUX
BHIIQJIKaX aJIbTEPHATHBHI 3armo0iHI 3aX0/d € Hee(DeKTHBHH-
MH i TOMY 3aKOHO/ABIIFO HEOOX1HO JOTIOBHUTH KPUMIHATLHUN
MpOoLeCYaTbHUI 3aKOH HOPMOIO NP0 BUHATKOBI BUIAIKH IO
3aCTOCYBaHHs TPHMaHHS ITiJT BAPTOIO JI0 HETIOBHOMITHIX. AJDKe
KOJIM HETIOBHOIIITHI, PO3yMilOYH CBOI BYMHKH, & TAKOXK 1 YiT-
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KO PO3yMitouuii Toi (haKT, 0 BOHU SBIISIOTHCS CHEIiaTbHUMU
cy0’exTaMu 1 it BapTy iX HaBPsI UM Bi3bMYTb, IPOIOBXKYIOTh
CBOIO QHTH CYCIIUIbHY, aHTUMOPAJIbHY, a TOJIOBHE — 3JI0YNHHY
MOBE/IIHKY.

Yomych 3aKOHOJABElb «OOIThCA» 3aCTOCOBYBATH IO HE-
MTOBHOJIITHIX TPABOMOPYIIHUKIB 3aMO0DKHUI 3axXia y BHIVISII
TpUMaHHs M7 BapToto. [IpoBiiHI HAYKOBII B OAMH TOJOC TO-
BOPSITH MO Te, 1[0 HEOIILHO 3aCTOCOBYBATH TPUMAHHS ITiJ|
BapTOIO Ta 0OMEXYIOTHCSI AJIETEPHATHBHUMHE 3aX0JaMH IIPHMY-
Cy, SKi Tiepe10aYeHHI KpUMIHABHUM MPOLIeCyaIbHUM 3aKOHO-
nmaBctBoM. O. Muponenko [11, c. 92] B3araii roBoputs 1po Te,
0 TaKWUi 3armo0DKHUE 3aXiJl, IK TPUMAHHS il BAPTOIO JTyXKe
HETaTHBHO BIUIMBAE HA IiJJO3PIOBAHUX, OOBUHYBAYCHUX 1 TOMY
BiH MTOBUHEH 3aCTOCOBYBATHCS JIHIIE Y BUKITIOYHAX BHUIAIKAX.

VYei roBopsate mipo rymanizaitito Hopm KIIK, mpo 3axuct
npaB Ta cBOOOJ MiIO3PIOBaHUX, OOBHHYBAYCHUX, 30epiraHHs
X cOIiaNbHUX 3B’S3KiB Ta TrapaHTyBaHHS JOTPUMAHHS MPUH-
uIry 3a0e3redeH s paBa Ha CBOOOAY Ta 0COOMCTY HEIOTOP-
KaHHICTh, 0OCOOJIMBO KOJIM 1I€ CTOCYEThCS HEMOBHOJITHIX (CT.
29 KY, cr. 12 KIIK). TakuM 4YMHOM BUXOIMTH, IO JepKaBHI
OpraHy i cama Jiep»kaBa ITiJI Yac KpUMiHaJIbHOTO ITPOBAKEHHS
B MEpIIy Yepry MOBHHHA 3aXHMIIATH 1 10aTH MPO MiJI03proBa-
HOT0, OOBHHYBAa4€HOro, 1100 BiH MIr' BUIBHO KOPHUCTYBAaTHCS
CBOIMH IIpaBaMH Ta IMoYyBaB cede «koM(popTHO». Herxe e
[IOBUHHO SIBJIAITUCS. OCHOBOIO JIEMOKPATUYHOI, IPAaBOBOi, PO3-
BUHEHOI jiepxaBu? Hac ycix 3 TUTHHCTBA HABYAIOTh TOMY, IO
31 3710M MOTPiOHO OOPOTHCS, 0 HEraTHB MOTPIOHO 3HHUIIYBA-
TH, aJle MU CaMi CBOIMH K pyKaMH TPOJIOBXKYEMO 3MILIHIOBATH
3JI0YMHHICTb, TOOTO MU POOUMO BiJIOBiIHI KOM(POPTHI yMOBU
JUTSL PO3TIOBCIOJKEHHS TAaK 3BaHOT «OaKTepii», sika pO3MHOXKY-
€THCS Ta IOYMHAE 3apakaTH 340poBi AlsHKH. Ocoba BUMHUIIA
CYCIiJbHO HeOe3euHe AiHH, IPU YOMY 3po0uIIa Lie CBiIoMO,
HE TMoKasutacs, He 3po0uiia HisIKUX BHCHOBKIB, HE MOMPOCHIIA
BHOAYEHHSI, MPEKPACHO PO3YyMIHOYM TOW (akTt, 1m0 HoMmy e
BCE MUHETHCS, 00 BiH JAUTHHA. A MOXIJIHBO, 1€ HAWKOPCTOKI-
11l 3JI0YMHII, SIKI BIIYYBIINA yCI TIPOSIBU JIiOepai3My HAIoro
3aKOHOJIABCTBA, MPOJIOBXKYIOTh CBOIO, BXKE NMPOdECiiiHy, Misiib-
HICTb, TUM CaMUM poOJIsTYH O1JIbII CTABKHU Ta BIOCKOHAIIOIOYN
CBOIO MaiCTepHICTb. MU He TOBOPUMO PO Te, IO came TPH-
MaHHsI i1 BapTOIO HaM JI0TIOMOKE [IePEBUXOBATH HEIIOBHOIIT-
HIX 3JI0YMHIIB, aJle IPUHAKMHI 3poOUTH CBiH sKiCHUII BKIAJ Y
1X BUXOBaHHS.

Mu Ttak 3aiHATI «TypOOTOHO» TPO MiJ03PHOBAHOrO, 00-
BHHYBA4CHOTO, II0 30BCIiM 3a0yBaeMO Ta BTPA4a€MO KOHTAKT
31 1€ OJHUM 13 HAaHBAKIMBIMIMX CY0 €KTIB KPHUMiHAIBHOTO
NPOBA/DKEHHSA — IMOTEPHIIMM. 3aKOHOM HE pPEeraMEeHTOBaHA
y4acTh MOTEPIJIOro MPU BHUPILICHHI MUTAHHS PO 3aCTOCY-
BaHHs 3arm00KHOTO 3aX0y y BUIISII TPUMAHHS IMiJ] BapTOIO
Mi103pIOBaHOr0, 00BHHYBaYeHOT0. MiXK THM 3a PO3IIMPEHHS
IIpaB [bOIO y4YaCHHKAa KPUMIHAJIBHOIO IPOLECY HEOIHOPa30-
BO BHUCIIOBITFOBAJIUCS JICSAKI BUYCHI-TIPOLIECYATICTH, SIKI I[LIIKOM
CIPaBe/IMBO MOCUIIANIUCS Ha Te, 10 PO3BUTOK 3aKOHOABCTBA
y TAKOMY HampsIMKy 3yMOBJICHUI MPUHIIUIAMH 3MarajibHOCTI
¥ pIBHONPABHOCTI CTOPiH y KPUMIHAILHOMY CYITOYMHCTBI, J10-
CTyIy TOTepIiioro 1o npasocyas [12, ¢. 30].

Iorepninuii Mae OyTH 00OB’SI3KOBUM YUaCHUKOM CYIOBO-
TO 3aCiflaHHs TIPH PO3IISAl MUTAHHS MMPO OOpaHHS 0 0co0u
3aro0KHOTO 3aXO0Jy Yy BUINISAI TPUMAHHS IiJ] BAPTOIO, SKIIO
1€ CTOCYETHCS (PaKTiB, HA MICTaBI IKUX OOMPA€ETHCS 3aro0ix-
HUI 3axin. | me B )KOZHOMY BHIAKy HE IOBHHHO 3aJIeKaTh
BiJ] TOTO, BIJIHOCHO KOTO OOMPAETHCS 3AMO0KHHUN 3aXiJl: YU TO
JOpOCIHH, UM HEMOBHOMNITHIN mino3proBaHuil, oOBHHYBaue-
Huil. [Ipr bOMY y4YacTh IOTEPIIIOr0 MOXKE MaTH TPOSIB Y J10-
Ka3zyBaHHI ()aKTy peasbHOCTI 3arpO3H MOT0 JKUTTIO, 3/I0POB’ IO
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TOLIO, SIKa HAJXOAWUTh B/ MiJO3PIOBAHOTO, OOBHHYBAYE€HOTO
[13, c. 192-193]. ToOTO crimuuii cyans mifg yac 3aCTOCYBaHHS
3a1001)KHOTO 3aX0/ly IOBMHEH BPaXOBYBATH JyMKY TOTEpITLIO-
r0 Ta OTPUMATH HOTO 00’ €KTHBHI Ta IPYHTOBHI MTOSICHEHHSI.

BucnoBku. PoOisiun y3araabHeHHI BUCHOBOK HAIIOI CTaT-
Ti, X04EMO HAroJOCHTH Ha TOMY, IO 3 NPHHAHATTSAM HOBOTO
KIIK VYkpainu mpouec KpHUMiHAJIBHOTO CYIOYMHCTBA IOO
HEMOBHOJITHIX HAa0yB O11bII I'yMaHICTUYHUX PUC, IO HOJISArae
B psi 0COOIHMBOCTEH BUKOPUCTAHHS YYaCHHKAMH KPHMiHAJb-
HOTO NPOBaDKCHHS HaJaHUX iM IpaB Ta IIPOLECyaJbHIX 0OMe-
JKeHb MTiJ] Yac TMPOBEIICHHS MPOIECYAIBHUX [l Ta BpaxyBaHHS
€BPOIIEHCHKOT MPAKTUKH PO3CITiTyBaHHS KPUMiHAIBHHUX IIPABO-
MOPYIICHb, BANHEHUX HEMOBHOJIITHIMHU.

IIpoTe HOPMH KPUMIHAIBLHOTO MPOIECYaJbHOTO 3aKOHY,
IO PETYIIOIOTh 3aCTOCYBaHHS 3alOODKHUX 3aXONiB, a caMe
3aCTOCYBaHHS TPUMaHHS I1iJ] BAPTOIO JI0 HEMOBHOJITHIX Ipa-
BOIOPYIIIHUKIB, HE € JOCKOHAJIMMH Ta MOTPEOYIOTh 3HAUHHX
HAyKOBHUX JIOCIiKEHb.

He notpi6bHo 3a0yBaTu mpo Te, 110 TOJIOBHUM 3aBIAaHHSIM
KPUMIHAJIBHOTO CYJIOYMHCTBA II0JI0 HEMOBHOMITHIX € 1X mepe-
BUXOBAHHS 1 B IbOMY BHIIQJIKy MOTPIOHO PO3IIISAATH 3aCTOCY-
BaHHsI 3a1I001KHOT0 3aX0/1y HE SIK TPUMYC, a sIK CIIoci0 mormepe-
JOKSHHST MaiiOyTHIX KpUMiHAJIBHUX MPABOMOPYIICHB Ta CIOCIO
BUXOBHOTO BIUTBY Ha CBIJIOMICTH Ta MOBEIIHKY HEIIOBHOIIT-
HBOTO TPABONOPYIIHHKA.

IIle B Munynomy cromitti A.M. Jlapiu [14, c. 24] 3ayBaxus,
II0 METOIO 3aCTOCYBAHHS 3alI00DKHUX 3aXO/iB 1O HEIIOBHOIIT-
HiX € 320€3MeYeHHs] HOPMAJILHOTO X0y KPUMIHAJIBHOTO CYJI0-
YUHCTBA, MOMEPEHKECHHS Ta YCYHEHHS PeaTbHUX Ta MOKIUBHX
nepemkoa 3 OOKy Milo3proBaHOrO (OOBHHYBAauSHOTO) ILOTO
3[1IICHEHHS LIbOTO CYIOYMHCTBA, 3a0€3IEUYCHHS Y4acTi IMiJ10-
3pIOBaHOrO (0OBHHYBAUCHOTO) B MPOIECYANbHHX JIisX, B TKUX
Taka yJacTh HEOOXI/IHA, 1 SKHAWIIBHU/IIIOTO MPUOYTTs HOTO 70
Micns iX IPOBEAEHHS, HEAOMYICHHS BANHEHHSI MiI03PIOBAaHUM
(0OBHHYBaY€HMM) HOBUX 3JI0UMHIB, HEOOX1HICTb HEUTpai3y-
BaTH HaMaraHHs IiJ03pIOBaHOTO (OOBHHYBa4€HOT0) CTBOPHTH
MePEIIKOAN 3 BUKOHAHHS NPUHHATUX MPOLECyaIbHUX PillleHb,
a TaKO)K BUXOBHHI BILTMB Ha HEMTOBHONITHBOTO.

BonHouac neprkaBHa MOMITHKA y cepl KpUMIHAIBHOT FOCTH-
il Mae 3a0e3reuyBaTi HaJISKHUN OallaHC MiXk CBOOOIOK0 0COOU
Ta iHTepecaMu MPaBoCyIsl. Y TPUMAHHS i/l BAPTOKO HEMOBHO-
JITHIX 0Ci0, 10 MEPeCciIyOThCs Y KPUMIHATBHOMY TPOILIECY-
QIBHOMY MOPSIKY, M€ 31iiICHIOBAaTHCH BUKIIFOYHO 33 HAsSBHOCTL
MPaBOBUX 1 (PaKTUYHUX ITi/ICTAB, 10 JIO3BOJSIIOTH MiJATBEPIUTH
CYCMiJIbHY OOIPYHTOBAHICTh TaKUX Hid. 3a0e3neynTy eeKTrB-
HICTh CHCTEMH T'apaHTiil MpaB AUTHHHU Y KPUMIHAJIBHOMY CYIO-
YMHCTBI Ta 3a100iTrTH 3JI04MHHOCTI HEMOBHOJITHIX MOKHA JINIIIE
3a YMOBH 3J1aro/KEHOT B3a€MOIiT CyI0BOI CHCTEMH 3 yciMa opra-
HaMH JepKaBHOI BIIaJiy, Ha Ki MOKJIACHO 1€ BAKIIUBE 3aBIaH-
Hsl, Ta PO3POOKHU CHIJIBHOIO aArOPUTMY Hild.

Mu XoueMo 3ayBaXKHUTH, IIO KOXKEH 13 3al00DKHUX 3aX0-
IIiB, sIKi TependadyeHi KPUMiHAIBHUM MPOIECYyaTbHUM 3aKO-
HOM, MEBHUM YHHOM KOPErY€ MOBEIIHKY HEMOBHOJIITHHOIO
mito3proBaHoro. Jlnmie npaBmiibHe IX 3aCTOCYBAaHHS BIUTUBAE
Ha BOJIIO, CBIZIOMICTE Ta €MOIIil HEMOBHOIITHLOTO, JOIIOMArae
HOMy KpUTHYHO OLIIHIOBAaTH CBOI Iil, y 3B’SI3Ky 3 SKUMM Bij-
HOCHO HbOTO OyJI0 0OpaHO TOW YW IHIIMK 3arMO01KHUK 3axis,
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BUKIIMKA€E Y HOTO HEMPUEMHI BIIUYTTS Ta NEPE)KUBAHHS | TUM
caMUM CTUMYIIIO€ HEOOX1IHICTb Y 3MiHI CBO€T HENIPaBOMipHOT
MOBEIIHKH. MU HE CXWIIIEMOCS 10 AYMKH, 10 J0 OiIbIIoi Ya-
CTHHU HETIOBHOIIITHIX MPaBOMOPYIIHHUKIB MOTPIOHO 3aCTOCO-
BYBaTH TPHMaHHS TiJ BapToro. IIpoTe HEe MOXKHA OOMEXKyBa-
THUCS JIUIIE TIOHATTSAMH BUMHEHHS HUMU TSDKKUX Ta 0COOIMBO
TSOKKHMX 3JI04MHIB, aJKe ICHYe 0e3Jiv BUIAJKIB, 38 HASBHOCTI
SIKMX LIeHd 3armo0ibkHui 3axin Oyne Haiikpalie BUKOHYBATH I10-
KJIaJeHI Ha HbOTO 000B’ I3KH.
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CYIOBI JOPYUEHHS 3A HOBUM KIIK YKPATHU: PRO ET CONTRA

Bosoxumup ®II'YPCHKHUM,
KaHIUIAT FOPUIMIHAX HAYK, TOUESHT Kadeapu KPUMIHATBHOTO MPOIECY 1 KPUMIHATICTHKH FIOPUIUYHOTO (HaKyIbTeTy
JIpBIBCHKOTO HAIIOHAIBEHOTO YHiBepcHUTeTY iMeHi [Bana ®panka

SUMMARY
The article deals with the theoretical and practical problems of the institute of the court orders due to the current Criminal
Procedural Code of Ukraine. Based on the analysis of the judicial practice the author cames to the conclusion concerning abuse of
such authority by the judges and the necessity for the court orders existence. The research gives the reasons to make amendments

to part 3 of article 333 of the Criminal procedure code of Ukraine.

Key words: thorough, complete, impartial, criminal proceedings, court orders, body of pre-trial investigation, additional
investigation, incompleteness of pre-trial investigation, verification.

AHOTALISL
VY crarTi npoaHaizoBaHi TECOPETHYHI Ta MPAKTUYHI MPOOIEMH IHCTUTYTY CyA0BHUX HopydeHb 3a unHHUM KITK Ykpainu 2012
poxy. Ha mifcraBi aHaui3y cy10Bol PaKTUKH 3pOOJIECHHI BUCHOBOK IIPO 3JI0BKHBAHHS CYAISIMH CyIOBUMH JOPYYECHHSAMH Ta IIPO
JOLTBHICTh ICHYBaHHSI IIbOTO TOBHOBAYXCHHS Cyy. Y pe3yJbTari JOCHiHKEHHsI 3alpONIOHOBaHEe YTOUHEeHHs 10 4. 3 cT. 333 KIIK

VKpaiHu o0 CyI0BUX JOPYUYEHb.

KuirouoBi cjioBa: BceOIUHMIA, TOBHUH, HEYNEPEKCHUN, KPUMIHAIBHE TIPOBA/DKEHHS, CY/IOBI JIOPYUYCHHS, OpTraH JA0CYI0BOTO
pO3ciiiyBaHHs, TOAATKOBE PO3CIIilyBaHHS, HEMOBHOTA JJOCY/A0BOTO CJIIJICTBA, IIEPEBipKa.

IMocTranoBka npodiaemu. Bignosiaao mo 4. 2 ct. 9 KIIK
Vkpainu 2012 poky HpoKypop, KEpiBHHK OpraHy JOCYIOBO-
TO PO3CIiAyBaHHS, CIiTuuii 3000B’s13aHI BceGiuHO, MOBHO i
HeyINepeIKeHO JIOCHIIUTH OOCTaBHHU KPUMIHAJIBHOTO IPO-
BaJKCHHs, BUABUTHU K Ti O6CTaBI/IHI/I, 10 BUKpPHBAKOTh, TaK
1 Ti, IO BUIPABIOBYIOTh IIiI03PIOBAHOT0, OOBHUHYBAaYEHOTO,
a Tako)XK OOCTaBHHH, IO MOM SIKIIYIOTh UM OOTSDKYIOTH HOTO
MOKapaHHs, HA/IaTH IM HAJICXKHY MPAaBOBY OI[IHKY Ta 3abe3re-
YHUTH MPUAHATTS 3aKOHHUX 1 HEYTIePEIHKESHUX POIEeCyaTbHIX
pitieHb. Bukonatn 3a3HaveHi 00OB’SI3KM BKa3aHI OpraHH Ta
nocajioBi 0codu 3000B’s13aH1 HacamIepe]] Ha CTaii JOCy10BO-
TO PO3CIIiTyBaHHS.

Sk BiOMO, JIOCYIOBE  pPO3CHiAyBaHHS —  CTajis
KpI/IMiHaJ'IbHOFO TPOBA/KCHHS, sAKa IMOYUHAETHCA 3 MOMCHTY
BHECEHHSI BIIOMOCTEH TPO KPHMiHAJbHE IMPABOMOPYILICHHS
110 €IMHOTO PEECTPY JOCYIOBHX PO3CIiAyBaHb i 3aKIHUYEThCS
3aKPUTTAM KPUMIHAJIBHOTO MPOBAJXKEHHS a00 HalpaBJIeH-
HAM 10 Cyly OOBHHYBAJIBLHOI0 aKTa, KJIOMOTAHHS MPO
3aCTOCYBAHHSI NPHMYCOBUX 3aX0diB MeAMYHOro ado BHU-
XOBHOI0 XapakKTepy, KJIOMOTAHHS NP0 3BUIbLHEHHS 0CO0M
Bil KpuMiHaJabHOI BignmoBigaabHocti (1. 5 u. 1 cr. 3 KIIK
Vkpainn).

BusnaBuum 3i0paHi mij 4ac 10CyA0BOr0O pO3CiilyBaHHs J10-
Ka3u JOCTATHIMH JUTS CKJIaJaHHs OOBHHYBAJIBHOTO aKTa, KJIO-
MIOTaHHS MPO 3aCTOCYBAHHS MPUMYCOBHX 3aXO/iB MEIMYHOTO
a00 BMXOBHOTO XapakTepy MpOKypop ado cliiguuii 3a oro 10-
pPY4YeHHSIM 3000B’s13aHUI, BUKOHABIIM BHMOTHU BiIHOBIIHUX
crareit KITK Ykpainu, HarnpaBuTH MaTepialiu 10 Cyuy.

3 HaBEICHOTO BHIUIMBAE, 10 OPraHH JIOCYAOBOTO
po3citiTyBaHHs 3000B’s13aH1 BXKE IO MOMEHTY HAIpaBiIeHHS 10
Cy/ly BKa3aHHX MaTepialiiB BceGiuHO, MOBHO i HeymepemaKeHo
JOCHIAUTH Bei 00CTaBUHU KPUMiHAIBHOTO IPOBAPKEHHSL.

IIpore Ha MpaKTHL 3 PI3HUX MPHYHH TPAIUISIOTHCS BUTIA-
KH, KOJIM OPTaHH JIOCYIOBOTO PO3CIIiTyBaHHS BHKOHYIOTH I
000B’ 30K HE JOCTaTHHO HOBHO, Y 3B’43KY 3 UMM JOBOJI 4acTO
BUHHKAE HEOOXITHICTh YCYHYTH L0 «HETIOBHOTYY.

Sk BitoMo, 1o puiHAITTS KpuMiHAIBHOTO TIPOLIECYaTbHO-
ro koziekcy 2012 poky 1l HEMOBHOTA (TAaKOX 1 HEMPABUIIBHICTb)
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JIOCYZIOBOTO PO3CJIilyBaHHs, BUSBICHA B CyJIOBOMY 3aCiJlaHHI,
SKy HEMOXJIMBO OYyJI0 YCyHYTH B HBOMY, HAJIOJyXKyBajiacs
[OULSIXOM HAaIpaBJeHHs KPUMIHAIBHOI CHpaBH Ha JIOAAaTKOBE
po3ciinyBanHs. Tak, 1le MpaBUIIO 3aKpiIuIOBAIOCh Y CT. 281
KIIK Ykpainu 1960 poxy.

Yunanit KpuMiHaapHUA npoLiecyalbHU KOAEKC YKpaiHH
BIJIMOBHUBCSI BiJl IHCTHTYTY HaIlpaBJICHHS KPUMIHAIBHOI CIipa-
BY Ha JIO/IaTKOBE PO3CIIi/TyBaHHSI.

INoroxumMocs, o BiIMOBA BiJ] IIOTO IHCTUTYTY € CyTTEBHM
HPOTPECOM, aJKe IHCTUTYT HalpaBJICHHS CyAOM KpUMiHAJIBHOT
CIpaBU Ha JOAATKOBE PO3CHigyBaHHS (akTHuHO OyB Ieperno-
HOI0 Ha IIUISAXY 3aCTOCYBaHHS TaKMX OCHOBHHX 3acall Cylo-
YHHCTBA, K 3a0€3ICYCHHS JIOBEJCHOCTI BHMHH, IMPE3YyMIILis
HEBMHYBATOCTi, 3MaralibHICTh CTOpiH, O€3MOCepeaHiCTh
JOCIIIDKCHHS TIOKa3aHb, pedeil 1 JOKYMEHTIB, PO3yMHI CTPOKH
foro 3uificaenns oo [1, c. 619].

IIpu HampaBieHHI OKpeMHUX KPUMiHAJIbHUX CIIPaB Ha JO-
JIATKOBE PO3CIIiTyBaHHS 1HOAI MOXXKHA OylIO BECTH MOBY He
JIMIIIE TIPO HETTOBHOTY JOCIII/PKEHHS 00CTABUH CIIPABH UM SIKIiCh
npolecyaibHi IpodaemMy, a i Mpo HasBHICTH iHTEpECYy OKpe-
MHX 0Ci0 y TOMy, 100 ITOCIATH CYyMHIB Y JOITyCTUMOCTI JACSKHX
JIOKa3iB Ta iX JOCTaTHOCTI, BiJUIaJIUTH BHPIIICHHS CIpPaBH B
yaci. ¥ Takuil crnoci® MoKHA JTOCATTH IOM’SKIICHHS CHPUi-
HSTTS TOCTPOTH Ta HEOE3MEYHOCTI BYMHEHOTO SIK Y CYCITUIBCTBI,
TaK i CyJIOM, a 3a paXyHOK IIbOTO PO3PaxOBYyBaTH Ha O1IIbII M’ SIKe
HOKapaHHsS a00 Ha YHUKHEHH BilNIOBiJaJbHOCTI B3araii [2].

Bigomo, 1m0 OUTBIIICTE €BPONEHCHKUX KpaiH HE HaIoy-
JKYIOTB HEJIOTIKH JOCYIOBOTO PO3CIIiIyBaHHs IIJISIXOM HAIpaB-
JICHHSI CIIPaBU Ha JJOATKOBE PO3CIIiAyBaHHS, OCKIIbKU BBaXa-
10Tb, IO CYJAOBHIl PO3MIA] MOPIBHSIHO 3 JOCYAOBHM € TOJIOB-
HUM, BHpIIIAIBHUM, 10 TMepeadaucHi 3aKOHOM MOKIHBOCTI
JIOCY/IOBOTO PO3CIIiyBaHHS HE MOXKYTb IIEPEBaXKaTH HaJl MOXK-
JMBOCTSIMH CYOBOTO po3misiay. Kpim Toro, nmpaBo JOIWHH HA
JOCTYII 10 IPaBOCYAJIS Ta HA PO3YMHHI CTPOK MTPOBAKEHHS B
KpUMiHaJIbHIH cIpaBi He O3BOJISE 3aTATYBaTH y TaKUi crocio
BUpILIEHHS CIIPaBH CyoM [2].

KTIK Ykpainu 2012 poky, sik yke 3a3Ha4aioch, He iepeadadae
IHCTUTYTY JOJATKOBOIO po3ciinyBaHHs. CBOEPITHOIO FapaHTIe0
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BCEOIYHOCTI, TOBHOTH Ta HEYNEPEHKEHOCTI AOCIIKSHHS BCIX
00CTaBUH KPUMIHAIBHOTO MTPOBAHKEHHSI CTAJIO BIIPOBALKCHHS,
cepell iHIIOro, IHCTUTYTY HPOIECYaJbHOrO KepiBHUITBA. Y
O3Hauae Iie, 10 Ternep Ha JOCY0BOMY PO3CIiayBaHHI HE MO-
JKyTh MaTH MICLIC HEIIOBHOTA Ta HENPAaBUWIBHICTL? | SK JisTH Yy
BUIIA/IKy BHHIKHEHHS Takux? CrpoOy€eMo 3HAHTH BiAIOBiIb HA
i Ta ixmi 3anutadHs B unHHOMY KIIK Vipainu.

AHaJi3 ocTaHHIX AOCTiIKeHb. [HCTHTYT CymOBHX J0-
pydYeHb y KpHUMiHaJIbHOMY IPOBA/DKEHHI HEOIHOPA30BO CTa-
BaB MPEIMETOM MAOCHi/KEHb TAaKUX BiJIOMHX BYEHHX, SIK
B.T. Manspenxo, B.T. Hop, B.I. Tonuapenxo, M.€. I'pomosa,
P.O. Kyii6iga, FO.M. I'pomeBuii Ta in. [Ipore ix mpari Jiuiie
MMOBEPXHEBO Ta MOOIKHO TOPKAIUCS JIOCIIKYBaHOT TpoOiIeMu
a0o npeaMeToM aHani3y Oynu BianoinHi Hopmu KITK Ykpainu
1960 p. Tomy IpyHTOBHOTO JOCIKEHHSI 3a3HAYCHOTO MUTAH-
Hs 3rigHo 3 unHHUM KIIK Ykpainu 2012 p. 10 chorosiHi Hemae.

Mera crarri. Ha ocHoBi ananizy Hopm umHHOro KIIK
VKpalHu Ta CyI0BOT IPAKTHKH JOCIIIUTH IHCTHTYT CYIOBUX JI0-
pydeHb, BUOKPEMHTH SIK TO3UTHBHI CTOPOHH HOTO iCHYBaHHS,
TaK 1 BKa3aTH Ha HEAOJIIKM 3aKOHOIaBYOT0 (DOPMYITIOBaHHS, IO
00YMOBJTFOFOTh BIITIOBI/IHI 3JIOBKHUBAHHS HA MPAKTHIII.

Buxaan ocnoBHoro marepiajiy. Hacammepen 3ragaemo,
1110 OPsiZ 3 IHCTUTYTOM JAOJATKOBOIO posciigyBanHs y 2001 p.
SIK 3aci0 YCYHEHHsI HEHOBHOTH JIOCYZOBOT'O CIIiJICTBA 3aKOHOa-
BEIIb BBIiB 1 iIHCTUTYT CynoBUX n0pydeHs (cT. 315! KITK Ykpainu
1960 p.). He3Baxkaroun Ha Te, 10 iCHyBaHHs L€l CcTarTi BU-
KJIMKAJI0 0arato JUCKYCii 1ofo ii HEeMOIJIBHOCTI YM HaBiTh
y JIesiKid Mipi HEKOHCTHTYLIHHOCTI, OCHOBHI TOJIOXKEHHS IIi€l
CTaTTi MPAKTUUHO Oe3 3MiH 3HAHWNIIM CBOE BiNOOpa)KCHHS y
BiNOBiAHUX yacTuHaX CT. 333 umHaoro KIIK VYkpainu 2012
poky [1, c. 619].

Bignosiguo n0 4. 3 cr. 333 KIIK Vkpainu y Bunajky,
SIKIIIO TIiJ] Yac CYAOBOTO PO3INISY BUHUKHE HEOOXIJHICTH Y
BCTAaHOBJIeHHI 00cTaBHMH a0o0 mnepeBipui o0cTaBUH, fAKI
MalOTh iCTOTHe 3HAYEHHS [Jf KPHMiHAJIBHOTO TPOBAj-
JKEHHsI, | BOHM HE MOXYTh OyTH BCTaHOBIICHI ab0 mepeBipeHi
IHIIMM LIUISIXOM, CY/ 3@ KJIIOTIOTaHHSAM CTOPOHH KPUMiHATIBHOTO
MPOBA/UKEHHSI Ma€ IpaBO JOPYYUTH OpraHy JIOCYIZOBOTO
PO3CiTyBaHHS TPOBECTHU MEBHI CITiq4i (PO3IIYKOBI) il. 3rigHO
3 4. 5 ct. 333 KIIK VYkpaiuu B yxBaji Cyay Hpo JOPYYCHHS
IOpOBEACHHS cliguoi (po3llykoBoi) Aii 3a3HauaeTbes, IS
3’sicyBaHHs a00 MEPEBIPKH SIKMX OOCTAaBMH 1 sIKi came CIiaui
(po3urykoBi) nii HEOOXiZHO MPOBECTH, Ta BCTAHOBIETHCS
CTPOK BHUKOHaHHS JopydyeHHs. Ciuigui (po3ilrykoBi) aii, o
MIPOBOJSITECSI HA BUKOHAHHS JOPYYEHHS CYIY, 3AIHCHIOIOTHCS
B MOpsiZIKY, nependoadeHomy riaBamu 20 (Crnigui (po3urykosi)
nii) ta 21 ( HermacHhi ciinui (po3mrykosi) aif) KITK Ykpainu.

OzmHak 1i HOPMHM HE BiJ3HAYAKOTHCSA IPYHTOBHICTIO 1
KOHKPETHICTIO. X JIorika Ta y3ro/»kKeHiCTh 3 IHIIMMH HOpMaMHU
KIIK YkpaiHu BUKJIUKAIOTh HEBHI CyMHIBH.

Tyt Hacamnepe BUHUKAE 3aKOHOMIPHE 3alIUTaHHSI: SKIIO
MPOKYpPOp, KEPIBHUK OpraHy JOCYIOBOTO pO3CIiTyBaHHS,
ciimunii 3000B’s3aHi BCceOIYHO, MOBHO 1 HEYNEpEIKEHO
JOCTIINTH BCl 0OCTaBHHU KPUMIHAIBHOTO MPOBAKEHHS 1€
JI0 HampaBJICHHS MaTepiajiB A0 Cydy, TO IPO BCTAHOBJIEHHS
a0o mepeBipKy SIKMX 00CTaBHH, SIKi MalOTh iCTOTHe 3Ha-
YeHHs VISl KPUMiHAJIBHOTO MPOBAIKEHHSI, 3aKOHOAaBelb
Beje MOBY?

3ayBa)XuMO, 10 «IOBHHUI» — 116 TOW, SKUH BKIIIOYAE BCE
HeOoOXiqHe, BUKIHUECHHH, BHSBISIETHCS BIIOBHI, SKHH JOCST
MEXIi, JIOCKOHAJIHMH, IIJIKOBUTUH, AOCOIFOTHNH, IIUINH, BUYEpII-
Huil [3]. SIkmo BUHMKa€e HEOOXiJHICTh BCTAHOBUTH HOBI a0o
MEPEBIPUTH BiZIOMiI OOCTABUHHM, SIKi MAKOTh ICTOTHE 3HAYCHHS
JUISL KPUMIHAJIBHOTO MPOBA/KEHHS, Y1 HE MOKHA BECTH MOBY
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3a OMHUCAHOI CUTYalii PO HEMIOBHOTY YM HEMPAaBUIBHICTH J10-
CYIOBOTO PO3CJiJyBaHHS, HE3BaKAIOUM Ha Te, 110 3aKOHOJA-
Benb y ynHHOMY KITK Ykpainu He nependauae B mporecyaib-
HOMY CEHCI HETIOBHOTH 1 HENIPABUJIBHOCTI K Takux? Bianosine
HaIpOUIyeThCsl 04eBUHA. KO 1i 00cTaBUHU Oyin a00 MOIIIN
OyTH BIJIOMI TiJl Yac AOCYIOBOTO PO3CIiayBaHHs abo iX BCTa-
HOBJICHHSI Ha I[iif cTa/1ii He BUKJIMKAJIO TPYIHOIIIB, TO HE BCTA-
HOBHBIIH a00 HE MEpeBipUBILY iX, MIPOKYpPOpP, KEPIBHUK Opra-
HY JIOCYIOBOTO PO3CIiAyBaHHS, CIII4Wii, TIEBHO, NOIYCTHIIN
HETOBHOTY YM HENPAaBWIBHICTH JOCYIZOBOTO PO3CIiTyBaHHS.
BinpIicTh MUX HEAOMIKIB MOXKHA BUIIPABUTH I1iJ] 4aC CyZ0BOTO
3acimanns. [Iporte i 1HIOIOT YaCTWHH 3aKOHOIABEIb Iepes-
0a4yMB JJOBOJII HEYITKY HOPMY, B SIKiil 3aKpiIUIIOE€ MOXIIMBICTh
Cylly HaJlaBaTH Cy/I0Bi JOPYUYCHHS, HABKOJIO SIKMX Ha IPaKTHLI
CIIOCTEPIraloThCsl 3HAUHI 3JIOBKHBAHHS.

[Tpu 3actocyBanni cynamu 4. 3 cr. 333 KIIK Vkpainu Ha
MIPAKTHUIIl BUHUKAE YUMAJIO CIPABEIUIMBUX 3alIUTaHb, 30KpeMa:

— IIpo BcTaHOBIEHHS YM MEPEBIPKY SIKMX came OOCTaBUH
ile MoBa y I1iit cTarTi?

— SIki «reBHI» ciiqyi (po3uIykoBi) il Cyz 4u Cyais MaroTh
3aIpOINOHYBAaTH BUKOHATH OpraHaM PO3CIIilyBaHHs?

— Yu MaroTh MpaBo CTOPOHU OpaTH y4yacTh Y THUX CIIIYUX
(pO3LIYKOBUX) IisIX, SIKI IPOBAJUTUMYThLCS 3a CYIOBUM JOPY-
YEeHHAM?

— Yu MoXKyTh OyTH OCKapyKeHi JIii Ta pillleHHs MOCaJT0BUX
0ci0, sKi BUKOHYBaIU CyAOB1 JOpydueHHs? SIKIO MOXYTb, TO
Ky/IU 1 B SIKOMY TIOPSIIKY?

— Ha sikuii cTpoK BifiKJIaga€eThCs Cy0BUI PO3IIIS ISl TIPO-
BEICHHS ¢4l (po3urykoBoi) mii? [4].

[Turanp BUHUKAE Oarato, aje BiIIOBiNEH Ha HUX y 3aKOHI
HEMae.

IcHyBaHHs 1i€l cTaTTi 3MiHIOE YSIBy IIPO pOJib 1 Miclie
Cyoy y 3MaraJpHOMy Ipoleci, (pakTHYHO 3MilIye NOCYI0BE
PO3CHilyBaHHS i CyIOBHUH pO3INIA 1 1ie OTpedye cepio3HuX
3MiH i 1omoBHEHb 10 Oararbox crareii KITK Ykpainu. I1pore Ta-
KUX 3MiH Ta JIOTIOBHEHb HE BHECEHO, 110 3aKOHOMIPHO MTPU3BO-
JIUTh JI0 HEMOPO3yMiHb, HEOJHO3HAYHOCTI MpPU 3aCTOCYBaHHI
uiei HopMu. 3a3HaueHa HOPMa Ha IPAKTULLL 32 METOIO 1 3MiCTOM
MOXKE PO3LIHIOBATUCS SIK 3aByajboBaHa (hopMa JI0AaTKOBOTO
PO3CIilyBaHHSI KPUMIHAJILHOTO MPOBAKEHHS, CIIpoda 3a pa-
XYHOK CyZiB HOJIMIIUTH AOCYAOBE PO3CIiyBaHHS, BUPILIUTU
Horo mpoOiieMu Ta JOMYIICHI HeOTiKH [4].

3 ypaxyBanHsaMm 3Micty 4. 3 cr. 333 KIIK VYkpainu Ta
BijicyTHOCTI 11 aganTanii B iHmmx crartsax KIIK Ykpaiau Bax-
KO 3pO3YMITH, 1[0 O3HAYA€ TMEPEBIPUTH OOCTABUHM Ta TIPO SIKi
oOcraBuHU e moBa? [1po Ti, 110 BCTAHOBIICHI Y XOJli CYZ0BO-
ro po3MIsy UM JIOCYI0BOrO po3ciimyBaHHs? Xiba He cyi, 3a
JIOTIKOIO 3aKOHOJABIIS, TIOBMHEH MEPEBIPUTH M YTOUHHUTH BCI
00CTaBMHHU MPOBAKCHHS, OJCPKaHI SIK Iif 4ac JOCYI0BOTO
pO3CIligyBaHHs, TaK i cynoBOro po3nsiny? Tum Oiiblie, 1m0 B
4. 3 c¢t. 333 KIIK VYkpainu He WAEThCS YiTKO MPO Te, 10 TaKy
NepeBipKy ¥ yTOUHEHHS OPTraHH AOCYAOBOTO PO3CIiTyBaHHS
MOXYTh POOUTH JIMIIE TOMI, KOJHM LIOTO HE B 3MO31 3pOOHUTH
caM CyA ITiJ1 9ac CYJ0BOTO PO3ISLY.

KpiMm 1poro, 3akoHOJaBelb B aHaJi30BaHIi CTaTTi
3a3Hadae, 10 3aco0aMy Takoi MEPeBIPKH Ta BCTAHOBIICHHS
00CTaBMH MOXYTh OyTH «meBHi» ciinui (po3urykosi) aii. On-
HaK 3aKpilUIFOIOYM OLIIHOYHY HOPMY, & caMe «HeBHI» ciiaui
(po31IyKoBi) Aii, 3aKOH THM CaMHM CTBOPIOE HEOJAHO3HAYHICTh
Ta HEeKOHKPETH30BaHICTh 1 3aCTOCYBaHHS, OCKIIbKH BHHUKAE
LIJIKOM CIIyIIHE 3allUTaHHA: SKi caMe ciifadi (po3irykoBi) il
Mae Ha yBa3l yKpaiHChbKUIi 3aKOHOaBelb?

Buxoasuu 3 TMOJOXKEHHS, IO i ciiaui (po3lIykoBi) mil
MAalOTh BHUKOHYBAaTUCS 3 AOACPKAHHSIM BHUMOI, IepeadadeHnx
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maBamu 20 (Cnimui (posurykosi) aii) ta 21 (HernacHi ciigui
(posuryxosi) aii) KIIK Ykpainu, € migcraBu NpuIyCTUTH, 10
3aKOHOJABELb POOUTH MOXIIMBHM JaBaTh CYIOBI JOPYyYESHHS
JUISL TIPOBEJICHHS HE OKPEMHX, a Oy[b-IKHX CIIA4uX (po3Ily-
KOBHUX) J1ili, nependadenux BkazanuMu raBamu KITK Ykpainu.

Yactuna 4 ct. 333 KIIK Ykpainu BCTaHOBIIIOE, 1110 ITifl Yac
PO3IIALY KJIOMOTAaHHS PO CYAOBI JOPYUYCHHS CyI BpPaxoBye
3HAYECHHsI 0OCTABUH, PO BCTAHOBJICHHS a00 MEPEBIPKY SKUX
MIPOCHTH 0c00a, sKa 3BEepHyNacs 3 HHUM (KJIOIOTaHHSM),
MOYJIMBICTh X BCTAHOBJICHHS 200 MEPEBIPKH HIISXOM MPOBE-
JIeHHS cIiuuX (pO3LIyKOBUX) Ail Ta MPUUMH, 3 SIKUX HE Oyiu
3MiCHEH] HaJIekHI il 11 iX BCTAHOBICHHS YH TIEPEBIPKU
Ha crafgil jpocymnoBoro posciigyBanHs. Cyl BiIMOBISiE B
3aJI0BOJICHHI KJIOTIOTaHHS TPOKYPOpa, SKIIO BiH HE JOBE/E, 110
cItidi (pO3IIyKoOBi) [T, PO MPOBEICHHS SIKUX BiH MPOCHTH, HE
MOIIM OyTH MPOBEJICHI ITif] 4ac TIOCYA0BOTO PO3CIIilyBaHHS Ye-
pe3 Te, mo He Oynu i He Moriu OyTH BizoMi 0OCTaBMHH, SIKi
CBiYaTh MPO HEOOXITHICTH IX TIPOBEJACHHS.

I3 OykBanbHOTO TUIyMadeHHs HAaBEICHOI HOPMH BUILIMBAE,
IO SIKIIO € MOXJIMBICTh BCTAHOBUTH UM IEPEBIPUTH TIEBHI
00CTaBMHHU IUISXOM TPOBEACHHS CJIi40i (po3irykoBoi) mii i
LS ciiya Jisi He Moria OyTH MpOBE/ICHA I/l Yac JIOCYJI0BO-
TO PO3CIiIyBaHHS 3 KOHKPETHUX MPUYUH, TO CYJ Ma€ MpPaBo
JNOPYYHTH OpraHy JOCYJOBOTO PO3CITiTyBaHHS IIPOBECTH
L0 4M iHIDY cmigdy (posiiykoBy) aito. [IpoTe BHHHKAOTh
3aKOHOMIpHI 3alMTaHHA: YU 32 yCiX ONMCAHUX CUTyalil cyq
Mae JIaBaTH JOPYYSHHS, YOMY CyI CaM He MOXE IPOBECTH Ty
YH 1HIIY TPOLECYaIbHY JIiI0 MiJl 4ac CYJJOBOTO PO3IIISLY, aJKe
3aKOHOJIaBellb HaJIIg€ HOTO HEOOX1THUMH TOBHOBaKEHHAMHU?

Tak, BiAIOBIZHO 10 MOJIOKEHEL CT. CT. 352, 353, 354, 356
KIIK Vkpainu cyn mae mpaBo JOMUTATH Oyab-siKy 0co0y siK
CBiJIKa, a TAKOX MPOBECTH JOMUTH MOTEPIIINX YH SKCIEPTIB.
3rigno 3i . 355 KIIK VYkpainu B cyai Moxe OyTH TPOBEICHO
BITI3HAHHS 0CO0M uM peueii. 3akoHoM (cT. cT. 332 Ta 361 KIIK
VYkpainn) nependadeHa TaKOK MOMIIMBICTh NPU3HAYCHHS CY-
JIOM eKCIIePTH3 Ta TIPOBENICHHS OISy Ha MiCIIi.

VY 3B’S13Ky 3 HaBEICHUM, K BUJA€THCS, Cy HE MaB O 1aBa-
TH JIOPYYCHHS OpTraHy J0CY0BOTO PO3CITilyBaHHs BUKOHYBATH
CIijdi Jil, siKi BiH Oe3MocepeHbO caM MOXKE BUKOHATH. AJDKe
y Cy/ly IOCTaTHBO ITOBHOBKECHB, 11100 Yy OLIBIIOCTI BUIAIKIB
HE BJABaTUCS JO CYIOBUX JIOpYy4YeHb. [IpoTe cyau He 3aBKIu
BHUKOPUCTOBYIOTB I1i TOBHOBA)XEHHSI, ITPO LIO 3aCBiAUYy€E aHAi3
CyI0BOI ITPAKTHUKHU.

Tak, bopucninecbkuil MicbkpaiionHuit cyn KuiBcbkoi
obnacTti cBoero yxBayoro Bif 24 jumnus 2014 poky (cripaBa Ne
359/5201/14-k, npoBamxkenns Ne 1-KI1/359/285/2014) nopy-
yup cniguuM ['CY MBC VYkpaiHu HpU3HAYHTH NOYEPKO3-
HABYY eKCHEePTHU3y 100 HAJEKHOCTI 3aMUCiB y BUIyYCHIH
3aMUCHIA KHWKII (OJIOKHOTI) BIIACHUKY.

lanuupkuil paiionHuit cyn IBaHo-®paHkiBcbkoi oOnacti
(cripaBa Ne 341/330/14-k, npoBamxenns Ne 1-xr/341/31/14)
yxBanoro Bix 22 nmunua 2014 poxy Hagae ciiguomy CB Ta-
mupkoro PB YMBC Vkpainu B IBano-DpaHKiBCbKil o0nacti
CYIOBE JIOPYUCHHS MPOBECTH OIJIsIT aBTOMOGLIs «Mepcenec
Benn Bitoy, sikuii e Ha ctaaii J0Cy/10BOTo CiliJicTBa OyB BU3-
HaHMH PEYOBHM JOKA30M.

BinouepkiBcbkuii Michkpaionuuit cyn KuiBchkoi obmacti
(cripaBa Ne 357/18468/13-k, npoBakeHnst Ne 1-xn/357/83/14)
cBO€10 yxBajoto Bin 13 Gepesns 2014 poky HajgaB IOpydeH-
Hs crapiomy ciiquomy CB Binonepkiscekoro MB (3 00-
ciyroByBaHHs micta bina Ilepksa Ta BinouepkiBcbkoro pai-
ony) I'Y MBC Vkpainu y KuiBcbkilf 001acTi NPU3HAYMTH
ABTOTEXHiYHY ekcriepTu3y aBTOMOOLIsI «Audi A6y, sKuit
3HAaXOJUTHCS Ha ITpadMaiinanuuky binouepkicbkoro MB (3
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oOciyroByBanHst Micta bina Llepksa ta binonepkiBcbkoro paii-
ony) I'V MBC Vkpainu B KuiBcbkiil 061acTi Ta Ha BUPIIICHHS
eKCIIePTIB IMOCTABUTH TaKe 3AIUTAHHSI: YU Y CIIPABHOMY CTaH1
nepeOyBaB aBToM001Tb «Audi A6» nepen ATII?

Jlyubkuii Micbkpaiionnuii cyn BonuHebkoi o6nacti (crpaBa
Ne 161/18966/13-k, npoBamkentst Ne 1-kn/161/56/14) cBoero
yxBaoto Bij 30 kBiTHs 2014 poKy 10pY4HB CTAPILIOMY CII1THOMY
CB Poxumencekoro PB YMBC Vkpainu y BonuHcbkiit
o0nacTi MPU3HAYMTH CYI0BY NMCHXO0JIOTO-NICUXiaTPUYHY €K-
CIepTH3Y Ta HA BUPIIICHHS SKO1 eKCIepTaM IOCTaBUTH 3aIlH-
TaHHs: 4¥ 3HaX0quBCs O. B MOMEHT BYMHEHHS KPHUMiHATTBHOTO
MPaBOMOPYIICHHS B CTaHi (i3i0J0TIYHOTO aeKTy; Ui 3HAXO-
quBcst O. B MOMEHT BUMHEHHS KPUMiHAJIBHOTO IPABONOPYILCH-
HS B eMOLiHOMY cTaHi (cTpec, (GpycTpalis, po3ryoneHicTs),
SIKUH MIT ICTOTHO BIUTMHYTH HAa HOTO CBIZIOMICTh Ta [isUTbHICTD;
uyy npucyTHi B O. 1HIUBIIYyaTIbHO-TICUXOJIOTTYHI 0COOIMBOCTI
(iHTeneKTyalbHi,  XapaKTepOJIOriuHi,  e€MOLiMHO-BOJIBOBI,
MOTHBAIlIHI Ta iH.), SIKI MOIJIM ICTOTHO BIUIMBATH Ha HWOTO
MOBEAIHKY y MiACTIAHIN cuTyaii; un sBiaserbest O. MCUXIYHO
XBOPHM Yy TaHHMI{ 9ac i 9¥ He NOTpedye BiH 3aCTOCYBAaHHS MPHU-
MYCOBHUX 3aXOJIiB METUYHOTO XapaKTepy.

Dnniuichkuit mickkuii cyq Opecbkoi o0Omacti (cnpaBa
Ne  501/3923/14-x, mnpoBamxenns Ne 1-kr/501/165/14)
cBoero yxBasor Bix 05 mucronmama 2014 poky mopyuus CB
Inniviscekoro MB T'VMBC Vkpainu B Onechbkiii o6nacti npo-
BECTH CIILI9y Jil0, a caMe MPU3HAYHTH Ta MPOBECTH CYI0BO-
MeIHYHY eKCIepTH3Y [UTs 3°sICyBaHHS Ta epEeBIPKH 0OCTaBUH
cmepti noreprinoro O.

Kepuencpkuii micbkuii cyn AproHomHoi Pecryoniku Kpum
(cripaBa Ne 107/11441/13-x, npoBakennst Ne 1xkr/107/30/14)
cBoeto yxBaioro Big 30 ciuns 2014 p. 3a10BONBHUB KJIOTIOTaH-
Hsl OOBHHYBAUSHOTO PO BUKIIUK ISl JOTHUTY B SIKOCTI CBijIKa
0., sxuii 6yB ni-mkeem 31 Gepesns 2012 poky Ha JUCKOTEI B
BK imeni BoiikoBa y micti Kepui 1 6auuB #oro Ha auckorelti,
KOJIH, 3T1THO 3 OOBHHYBa4YEHHSM, BiH CKOiB 3JI04HH. J[)1 IbOTO
CyI IaB IOpYYEHHs MPOBeCTH AOMUT Iiei ocodn KepueHchko-
My micbkomy Binaiy ['YMBC Vkpainu B AP Kpum.

Borycnascbkuit paifonnuii cyn KuiBebkoi o0nacti (crpasa
Ne 358/443/14-k, npoBapxerns Ne 1-k/358/51/14) cBoero yx-
Basioro Bij 09 sxoBTHs 2014 poky HaziaB cynose nopyueHHs CB
Borycnascbkoro PY I'VMBC Vkpainu B KuiBcbkiil o0nmacti
npoBecTH jgonuTu oci6 O. Ta A. B SIKOCTI CBIZIKIB Ta HaJgaTH
CyIy MPOTOKOJH IX JIOIHTIB.

3apiunuii paiionnuii cyn M. Cymu (cipaBa Ne 591/323/14-k,
npoBajpkeHHss Ne 1-xkn/591/100/14) 14 oepesust 2014 poky
yxBanmuB jopyuyutu ciiguomy CB CMB YMBC Vkpainu B
CyMcbKilt 0011aCTi, 3 METOIO BIITBOPEHHSI 00CTaBUH BUMHEHHS
KPUMIHAJIBHOTO MPAaBOIOPYILICHHS, MPOBECTH BKa3aHi CIIiaui
Ji: 3MIHCHUTH AONMMT B SKOCTI CBiJIKIB, CKJIACTH MPOTOKOJIN
ponuty cBigkiB Ol, O2 Tta 3’scyBaTH BimoMi iM 0OCTaBUHU
mono BYrHEeHHS O3 3JI0BXKUBAaHHS CITY)KOOBHM CTAaHOBHILEM
Ha nocaji qupektopa JIT « CymchKuii HayKOBO-IOCIIIHUI Ta
MIPOCKTHHUH IHCTUTYT 3€MJICYCTPOIO.

TletpiBchkuit  paiionnuii cyn KipoBorpajacekoi o6macti
(cipaBa Ne 400/910/14-k, npoBamxenns Ne 1-xrn/400/83/14)
yxBauB 01 sxoBTHS 2014 poky HanpaBUTH JOPYUECHHS Hadajlb-
nuky Ilerpicbkoro PB YMBC Vkpainu B KipoBorpanacekiit
o0nacTi Ha MpOBeICHHS CIIAYNX (PO3IIYKOBUX) Aiid, a came:
BCTAHOBUTH Ta MONMMTATH o0Ci0, 3 SIKUMH CIIJIKyBaJlach
norepriia O4 IpOTATOM TPHOX TOAMH Iepex ii CMepTIo, TOOTO
110 10 ronunm 30 XBUIIKH.

Spemuancbkuil Micbkuii cyn IBaHO-DpaHKiBCbKOT 001aCTi
(cripaBa Ne 354/880/13-k, npoBapxennst Ne 1-xn/354/7/14) yx-
BanuB 07 GepesHst 2014 poKy HOpYUYHUTH CITIAYOMY BiJJIIIICHHIO
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Spemuancekoro MB YMBC Vkpainu B IBaHO-®paHKiBChKil
o0racTi NPU3HAYUTH CYIOBO-MEIMUYHY eKCIepTH3y LI00
NPUYHH cMepTi motepmisoro O.

OTxe, HaBeICHUI aHAaJI3 PAKTHKH 3aCBIAUYE:

1. Cyau BHaroThes 10 CYJIOBHX JOPYYCHb 1 y BHUIAJIKaX,
KOJIM BOHM caMi MalOTh MOXIIUBICTH MPOBECTH Ti UM iHIII
CYZIOBO-CJII/T41 i1 MiJ] Yac CyI0BOTO PO3IIISLY.

2. 3a BCiX NIpoaHaNi30BaHUX CHUTyalill Mana micue came
«HETIOBHOTa» JIOCYIOBOTO PO3CIIiTyBaHHS, OCKUTBKH TPOKY-
POp, KEpIBHMK OpraHy JOCYJOBOTO PO3CIiyBaHHS, CIiT4UN
y BCIX BHIaJKax MODIM 1 Maiu O repeadaynTu HeoOXiqHICTh
MIPOBE/ICHHS BKa3aHUX CIITUMX il JJst 3’ siICyBaHHs 0OCTaBUH,
1110 MaJIM ICTOTHE 3HAYEHHS U1l KpUMiHAJIBHOTO MIPOBAPKEHHS
IiJT 9ac JOCYAOBOTO PO3CIIiTyBaHHS.

Tak, 3 HaBeJEHUX IPHKIALIB BHHHKAE 3aKOHOMipHE
3alMTaHHSA: K JO CyIy MOIIO HaIiiTH NpOBa/UKEHHSA 3
HelepeBipeHuM allibi 0OBUHYBAUYEHOTIO 1 JUIs YOIo JIOpydaTd
MPOBECTH JTOMHUT OPraHy JOCYZOBOTO PO3CIITYyBaHHS, SKIIO
JIOTIUTaTH MOXKe 1 Mae OesnocepenHbo cam cyn? Takox He-
BXKE OpraH JIOCYZOBOTO PO3CIiJyBaHHS HE MIr IepeadadynTu
HEOOXI/IHICTh BCTAHOBJICHHS OCi0, 3 SKMMH CITIJIKYBaacs Te-
pen cMmepTio motepriia i ix gonuraru? Kpim toro, yomy cy-
JIOBO-MEIMYHA SKCIIepPTU3a JUIsl BCTAHOBJICHHSI IPUYHH CMEpPTI
He Oyna mpH3Ha4YeHa Ha CTaiil JOCYIOBOTO PO3CIiTyBaHHS,
aJ/pKe BCTAQHOBJICHHS TIPUYMH CMEPTi — L€ OJHA 3 MijCTaB
000B’SI3KOBOTO PH3HAYCHHS CYAOBOI CKCIEPTH3H. Baxko
MOSICHUTH 1 CHUTYyaIlito, 3a sKO1 ciiguuid, poscmimyroun JTIT
31 CMEpTEJILHUMH HACIiJIKaMU, HE MPH3HAYUB aBTOTCXHIYHY
eKCIIepTU3y 1 He 3’siCyBaB, UM y CIPaBHOMY CTaHi mnepeOyBaB
aBTOMOOIIb, Ha SIKOMY OyB 3/iMCHEHMI HAi3/l Ha MIlIOXO/a.
He3po3yMisnor 3aiuinaeTbesi CUTYyallist, 32 KOl CII4uid BU3-
HaB aBTOMOOLIb PEUOBUM JIOKA30M, MPOTE HE MPOBIB HOro Ha-
JIKHUH OTIISL TOIO. YK He MOXKHA PO3LIHIOBATH IIe SIK HETo-
BHOTY JIOCYZOBOTO PO3CIiyBaHHs? Bumaerbcs, 110 BiANOBIIb
OYEBHUJIHA — TaK, MOYKHA.

3. SIk BUIIMBAE 3 BUIIEHABENICHOTO, IIPAKTUKA TPaHCHOP-
MyBaJla Cy[OBi JOPYYEHHs 3a CYTTIO B 3aByalbOBaHE JOAAT-
KOBE PO3CIiTlyBaHHS i BUKOPUCTOBYE IHCTUTYT CYIOBUX JIOPY-
YeHb SIK 3aCi0 YCYHECHHsSI HEIOBHOTH 1 HEMPaBHIBHOCTI J10CY-
JIOBOTO po3sciimyBanHs, o 3rigHo 3 KITK Ykpaiau 1960 poky
3MICHIOBATIOCS IIUISIXOM HAMpPAaBJICHHS CIPAaBU Ha JIOJATKOBE
pO3CIIiTyBaHHS.

AHaJi3 X Ta HU3KM IHIIMX OPUKIAIIB 13 CYI0BOI ITpaK-
THKHU CBIJUUTH PO Te, M0 HEKOHKPETHICTh 3aKOHY LIONO SIK
npeaMeTa CyJOBUX TOPYYeHb, TaK 1 4acy X BUKOHAHHS MPH-
3BOAMTH J0O TOTO, LIO Ha Cyd yce Oijiblle MepeKIaaloThCs
HEBJIACTUBI HoMy (yHKIII B 3MarajabHOMy KpUMiHaJIbHOMY
mporeci. 3acrocyBanHs 4. 3 cr. 333 KIIK Ykpainu B cyno-
BOMY PO3IJISIAI MPU3BOJUTD 10 ICTOTHOTO 3aTSATyBAaHHS CYIO-
BOTO TIPOLIECY, OCKUIBKHU CY/IX BIAKIANAIOTH CYTOBHHA PO3IIIST
CIpaBH 10 OTPUMAaHHS PE3yJIbTaTy 3a CYJOBUM JOPYUCHHSM.
Kpim 11b0r0, 3B€pHEMO yBary, 110 y BU3HAYCHHI 4acy Ha BUKO-
HaHHS WX CYJIOBUX JIOPYYEHb CYIU JIIOTh KOKHHI Ha Biac-
HUW PO3CYI.

3 iHII0T CTOPOHH, 3a3HAYUMO, 11O JOIUILHICTb ICHYBaHHS y
KPUMIiHAJIBHOMY TPOIECyaTbHOMY 3aKOHOJABCTBI HOPMH, IIO
JI03BOJISIE CYIly JaBaTH CYJIOBI JOPYYEHHs OpraHy JOCYIOBOTO
po3cIiIigyBaHHs, B OKpEMHUX BUNaAKax odeBuaHa. Lle 3ymoBie-
HO THM, III0 YaCTO HAa MPAKTUIl BUHUKAIOTH CUTYAIlil, 32 SIKHX
0e3 cynoBHX IOpyUYeHb O0ITHUCH MPAaKTHYHO HE MOXKIIHBO. Tak,
PO3IISTHEMO CHUTYAILit0, 3a IKOT 00BUHYBAYCHUH y MPOBA/KCHHI1
opo BOMBCTBO MijJ uac IpynoBoi Oiliku 3amepedye CBOIO
NPUYETHICTE 0 3JI0YMHY. B 1iboMy BUNaAKy AJsi TOTO, 100
cnpoctyBatd ab0 MIATBEPAMTH HOTO MOKa3aHHS, HEOOXiTHO
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cepejl IHIIOro MPOBECTH 1 CIIIYKMHA EKCIIEPUMEHT. 3a JJOIOMO-
OO LIi€T ci1ia4oi Aif MOXKHa 3’CyBaTH: 3 KUM KOHKPETHO OUBCS
00BHMHYBauCHHH, Ha SKIH TUISHII MICISI TIOIiT, XTO OYB MOpyY
i3 HUM. BogHouac 3’sBISIETHCSI MOXIIUBICTD MEPEBIPUTH I10-
Ka3aHHS OYEeBM/IIB OiiiKH, 3°sCyBaTH, 13 SKOTO MiCUS KOXEH
i3 HUX CIIOCTEpiraB, KOro 0a4ywB, Yd MIr 4yTH abo BITI3HATH 3
TaKoi BiZICTaHI KOHKPETHUX OCI0 TOILIO.

Beszanepeyno, 1o ciuigdy Jif0 MOBHMHEH OyB BHUKOHATH
CHITYMIA T 4ac JOCYZOBOTO po3ciigyBaHs. [Ipore sikimio 3
MEBHUX MPHYKH IIOTO HE Oy/10 3po0IieHO, TO HEeOOXiqHO B/a-
THCh CaMe JI0 CYJI0BOTO JIOPYUCHHSI.

[ToxiOHa cuTyallisi 3 TAKOK CJIIUOK0 (PO3LIYKOBOIO) JIi€HO0,
SIK O0IIYK. 3MOJICNIOEMO CUTYAIlil0, KOJIM CBIJOK Mij 4ac cy-
JIOBOTO PO3IIISY 3asBIISE, MIO 3[0raAaBcsl, e 00OBUHYBaYCHHI
MOXe 30epiraTv 4d MEepeXOBYBATH 3HAPSIAS YH 1HII PEUYOBI
JIOKa3M, SIKi MAIOTh 3HAYCHHS JUI KPUMIHAIBHOTO IPOBaKEH-
Hs1. J[JIs 1IbOTO MOTPiOHO MPOBECTH OOIIYK, BUKOHAHHS SIKOTO
HEOoOXiHO JOPYIHTH CaMe OPraHy JOCYJOBOTO PO3CIIiTyBaHHSI.
Apke 1HIIMM crocoOOM BaKKO Oyzie 3a0€3MeUnTH HAJCKHY
TaKTHKy HOTO MPOBEICHHS, 30KpeMa JOTPUMAHHS MPHHIIUITY
panToBOCTi.

Haszani ciimui aii motpeOyroTh HEaOMAKOI MiATOTOBKH,
BOJIOJIIHHSI TECOPETHYHUMH Ta TPAKTUYHUMHU 3HAHHSIMH 3 TaK-
TUKH 1X BUKOHAHHS, CKJIQJal0ThCs 3 KITBKOX YMOBHHX €TaIliB,
TpHUBaJi B 4Yaci 1 moTpeOyroTh 3aJIyueHHs CIeliaJbHUX 3HAHb
JUISL TOCSATHEHHSI MO3UTHUBHOTO pe3yabTary Tomio. Tomy, siK
BUJIAETHCSI, 3aKOHO/ABEIb CIIPABEUTMBO HE 3a3Havae ix cepen
cmiguux (pO3IIyKOBHX) i, 10 SKUX MOXE BaTHCs Oesroce-
PEIHBO CY/I MiJT Yac CYJ0BOTO PO3IIISIY.

3a onMcaHWX CHUTYyaliil Cyl 3aKOHOMIPDHO Ma€ 3BEpHY-
TUCH B nopsiaky 4. 3 cr. 333 KIIK Vkpainu 1o iHCTUTYTY Cy-
JIOBHUX JIOPYYEHb, OCKIJIBKM BCTAHOBUTH HOBI 00CTaBUHH a00
MEPEBIPUTH ICHYIOUI, SIKi O€3MIePEYHO MAKOTh ICTOTHE 3HAYCHHS
JUTSE BUPIIICHHSI KpUMIHAJILHOTO MTPOBAHKEHHSI i1 Yac CyJ0BO-
IO 3aCi/IaHHs, CBOIMH CHJIAMH HEMOXIIHBO.

OTxe, CyIOBi JOPYYSHHS MOXKIIMBI, ajne B HaI3BHYAWHO
PIAKICHUX 1 BUHATKOBUX BHIAJKaX, KOJIHU y 1HIIHH crocid, 30-
KpeMa Iiji 9ac CyJI0BOTO PO3IIISILY, HEMOXKIJIMBO OTPUMATH Biji-
noBiHI faHi. Came Ha 11e TTIOBUHEH OPIEHTYBATH 3aKOH.

3a3Ha4nuMo, 110 Cia4i (PO3LIYKOBi) Jii, sIKI MOXKYTh OyTH
MPEIMETOM CYJOBOTO JIOPYYEHHS, 3aKOHOJIABElb MOBHHEH
YiTKO BU3HAYUTH. JI0 HUX MOXYTh YBIHTH Mii, 110 HOCSTH
PO3ILIYyKOBHI XapakTep (BCTAaHOBJICHHsI 0co0u Ta 11 Micls 3Ha-
XO/DKEHHSI TOILO), CKJIaJHi Aii, M0 MoTpeOyrTh OCOOIUBUX
3HaHb, BMIHHS Ta IiJJrOTOBKH, TPUBAJI B 4Yaci TOLIO Ta Jiii, HA
BUKOHAHHS SIKMX 3aKOHOJABELb HE YIIOBHOBAXYE CYJ MiJ 4ac
CYZIOBOTO 3aCi/IaHHsI — MOBa, HacaMIiepe/1, Ipo CITIHi eKCcIe-
PHUMEHT, OOIIYK, OCBIlyBaHHSI.

BucHoBku. Y Takuii crioci0 BUIAETHCS BUIIPABIAHUM BHE-
ctu yrouHeHHs 10 4. 3 c1. 333 KIIK Ykpainu i Buknacru ii y
Takii peaakiii: «Y pasi, SKIIO IMiJ] 4ac CyJI0BOrO PO3IIISIY BH-
HUKHE HEOOXI/IHICTh y BCTAHOBJICHHI 200 MepeBipili 00CTaBHH,
SIKi MAIOTh 1CTOTHE 3HAYCHHS [Tl KPUMIHAJIBHOTO TPOBAKEH-
HsI, 1110 He OyJM i He MoryIu OyTH BifoMmi mix yac 1ocynoBo-
r0 PO3CJIiyBaHHS i BOHM HE MOXYTh OyTH BCTaHOBJICHI a00
nepeBipeHi 0e3mocepeIHbO CYI0M B MeKax HOro moBHOBa-
JKeHb MiJ Yac CyI0BOro po3risily iHIIMM HIISAXOM, CyI 3a
KJIOIOTaHHAM CTOPOHU KPHUMiHAJBHOTO NPOBAKCHHS Y BU-
HATKOBUX BHIAIKAX Ma€ MPABO JOPYUUTH OPTaHy JOCY0BO-
'O PO3CIIiTyBaHHS MPOBECTH OKPeMi CITiiui (PO3IIyKOBi) Iii».

TakuM 4MHOM BIAJIOCh OM BPETYIIOBATH HASBHY Ha Mpak-
THIIl CUTYAIIif0, 32 SIKOT CYJH BAAIOTHCS JI0 CYJOBUX JIOPYYCHb,
NepeKIIalalodr Ha OpPTaH JOCYI0BOTO PO3CIIiTyBaHHS ITOJECKO-
JIU CBiil 00OB’SI30K 3 BUKOHAHHS CJITYMX (PO3IIYKOBUX) Jiif,
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SKI MOXKYThb 1 Masu O Oe3rnocepeaHbo BuKoHatH cami. Lle, y
CBOIO 4Yepry, J03BOIMWIO O YHUKHYTH IEBHOIO YHOIIOHEHHS
IHCTHTYTY CyIOBHX JIOPYHYCHB 32 METOIO JI0 IHCTUTYTY HamlpaB-
JICHHS CIIPaBH Ha JIOJATKOBE PO3CIiTyBaHHS 1 3a0e3meuuTd
JOTPUMAaHHS TaKMX OCHOBHHX 3acajl CYIOYMHCTBA, SIK 3a0e3-
TICYCHHS JIOBEJCHOCTI BHHH, TIPE3yMIII[isi HEBUHYBaTOCTI, 3Ma-
TaJIbHICTh CTOPiH, O€3MOCEepeIHICTh AOCHI/HKCHHS MOKa3aHb,
pedei 1 JOKYMEHTIB, pO3yMHi CTPOKU HOro 31iliCHEHHS TOMIO.
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MEXIYHAPOJIHOE MMPABO

VK 341.242

IMILTEMEHTAIIISL YKPATHOIO MIKHAPOIHO-IIPABOBUX HOPM
ITPO HAJAHHA 3101 HA OBOB’A3KOBICTbh MI’KHAPO/JIHHUX JTOI'OBOPIB

KOpiii BALLIHEBChKUIA,
3100yBay kaeipu MiXKHAPOIHOTO MpaBa
HarionaneHOTO FOpUANYHOTO YHIBEpcuTeTy iMeHi SIpociaBa Myaporo

SUMMARY
The article studies the issues of implementation of the norms of Vienna Convention on the law of treaties (1969) as well as
of the norms of Vienna Convention on the law of treaties between states and international organizations or between international
organizations (1986) about the consent to be bound by a treaty in the national law of Ukraine. The research is grounded on certain
examples of the consent to be bound by an international treaty in the Ukrainian modern legal practice.
Key words: Vienna Convention on the Law of Treaties (1969), implementation, consent to be bound by a treaty, signature,
exchange of instruments constituting a treaty, ratification, accession, acceptance, approval.

AHOTANLIA
VY crarTi HOCTIIDKYIOThCS MUTaHHS IMILTIEMEHTAIlll B HAIiOHAIFHUN MPaBOTIOPSIOK YKpaiHU MiXKHAPOIHO-IIPABOBHX HOPM
PO Ha/IaHHSI 3TOJTU Ha 000B’3KOBICTh MIKHAPOJIHUX JIOTOBOPIB, 110 MICTATHCS y BiZICHCHKii KOHBEHIIIT PO TIPAaBO MIXKHAPOIHUX
JoroopiB 1969 p. i BineHcbkill KOHBEHLII PO [IPaBO JOrOBOPIB MIXK Jep:KaBaMU Ta MIXHAPOJHUMM OpraHizalisMu abo Mix
MIXKHapOIHUMHU opraHizaiisMu 1986 p. JlociiKeHHs IPyHTY€EThCS Ha KOHKPETHUX MPHKIIAIaX CydacHOT MIXKHAPOIHO-TIPABOBOT

MPAaKTUKU YKpaTHU 110JI0 HaJIaHHS 3TOJIU Ha 000B’ I3KOBICTh MIXKHAPOJIHUX JI0TOBOPIB.
KirouoBi ciioBa: BifieHchbKa KOHBEHIIIS PO MPABO MKHAPOIHKX JA0TOBOPIB 1969 p., iMIieMeHTallis, 3rojia Ha 000B’ I3KOBICTh
MDKHapOIHOIO AOTOBOPY, MiAMHUCAHHS, OOMiH JOKyMEHTaMu, paTu(ikamis, IpUeJHAHHS, IPUHHATTA, 3aTBEPLKCHHS.

Hocmnom«a npooaeMu. YHiBepCaTbHUMH MiXKHa-
POIHO-NIPAaBOBUMM JOKYMEHTaMH, IO PETYIIOI0Th
MOPSJIOK HANAHHS 3roqu Ha OOOB’SI3KOBICTH MIKHAPOIHHX
JIOTOBOPIB, € BieHChKka KOHBEHIIIS PO TPABO MIKHAPOIHUX
noroBopiB Bim 23 TpaBHs 1969 p. (Hajmami 3a TEKCTOM —
Binenceka konBeHwiss 1969 p.) [1] i BimeHcbka KOHBEHITis
PO MpPaBO JIOTOBOPIB MK JepKaBaMH Ta MIKHAPOTHUMHU
oprasizamisiMu abo Mik MDKHaApOAHUMU OpraHizauismu Big 21
Oepesnst 1986 p. (Hamaii 3a TekcToM — BijeHChKa KOHBEHITIS
1986 p.) [2].

Binencbka konBeHuist 1969 p. [1] HaOpana uYWMHHOCTI
27 ciunst 1980 p. [3]. Cranom Ha 2 xBitHs 2014 p.! yuac-
Hukamu BineHcbkoi koHBeHINl 1969 p. [1] € 114 cyG’ekriB
MibkHapozHoro npasa (112 nepxas, [Tancekuii ITpecrton i Hep-
skaBa [lanectuna) [3]. 3ayBakumo, 1m0 3a3HadeHa KoHBeHIis
3TiIHO 31 CTaTrTero | 3aCTOCOBYETBCS GUKAIOUHO JO JIOTOBOPIB
Mix aepxxasamu [1, c. 1].

Vkpaina crama y4JacHHIE0 BineHChKoi KOHBEHIHIi Ipo
MPaBO MIDKHAPOIHHUX JOroBopiB 1969 p. [1] me B cknami
CPCP. Cnouarky Oyna npuiinsta [ToctanoBa Paxu MinicTpi
Vkpaincekoi PCP «IIpo cxBaneHHs Ta MpecTaBIeHHs Ha PO3-
st [pesunii BepxosHoi Pagu Ykpaincekoi PCP nponosutiii
npo npuenHaHHa Ykpaincskoi PCP no Binencbkoi koHBeHIT
PO MPaBO MIKHAPOTHHX JOTOBOPIBY» Bix 26 Gepesns 1986 p.
Ne 102 [4]. 3romom Ha migcrasi 3a3HadeHoi [TocranoBu Oys10
npuitaaTo Yka3s Ilpesunii Bepxosuoi Pagu Ykpaincekoi PCP
«IIpo mpuennanus Yipaincekoi PagsHcpkoi CoriamicTHaHol

Pecny6mniku 10 BigeHcbkoi KOHBEHLIIT ITPO PaBO MIKHAPOIAHUX
noroBopiBy Bix 14 kBiTHs 1986 p. Ne 2077-XI [5].

Odoiuiitne mixnucanHs Bix iMeHi Ykpainu (YkpaiHChKOT
PCP) Binencokoi konBeHii 1969 p. BinOynocs 29 kBiTHst 1986 p.
3rigHo 3i crarrero 83 KoneHuii («[IpreaHaHHs») TOKYMEHT
npo npueaHanHs Ykpainu (Ykpaincekoi PCP) no Binenchkol
KOHBEHIII1 ITPO [IPaBO MiX>KHApOAHUX HOroBopis 1969 p. [1, c. 83]
Oyno 3maHo Ha 30epiranHs [enepampHomy Cekperapesi
Opranizanii O0’ennanux Hariii 14 tpaust 1986 p. [3].

Bimnosingno no mynkry 2 crarti 84 Konsenmii («Ha-
OpaHHs yMHHOCTI»)* BineHcbka koHBeHilist 1969 p. HaGpaia
yrHHOCTI [yt Ykpainu (Ykpaincekoi PCP) 13 uepBHs 1986 p.
[1, c. 84]. ITicnst 3100y TTS HE3ANEKHOCTI YKpaiHa MiATBepAnIa
cBOT 3000B’s13aHHS 32 BiIeHCHKOIO KOHBEHIIEIO PO ITIPABO
MIXKHapOIHUX JoroBopiB 1969 p. [1] Ha miacrasi crarti 6
3akoHy VYkpainu «IIpo npaBOHaCTYNHHUITBO YKpaiHU» Bif
12 Bepecnst 1991 p. Ne 1543-X1I [6, c. 6].

Illo crocyerbcst BineHchkoi KOHBEHII TPO  MpaBo
JIOTOBOPIB MIX JepskaBaMy Ta MIXKHApOAHUMHU OpraHi3alisiMu
a00 Mi>k MDKHApOJHUMU OpraHizaiisMu Big 21 6epesns 1986 p.
[2], To 3a3HaueHa KoHBeHIlist yMHHOCTI He HaOpauna [7]. Pazom
3 TUM CIIiJI MaTy Ha yBas3i, 0 Ha miJcTaBi ab3aiy 7 [IpeamOy-
i Binencekoi kouBeHIii 1986 p. [2] Hopmu 1iei KoHBeHiii
chopMynbOBaHI 3 ypaxyBaHHSIM TMOJIOKEHb BijeHChKOT
KOHBEHII PO IIpaBO MDKHApOTHUX HoroBopiB 1969 p. [1].
VY cBoro uepry ao3an 8 IlpeamOynam BimeHchbkoi KOHBEHIIT
1986 p. [2] BU3HAB 3B’S130K MiK IIPaBOM JIOTOBOPIB MiXk JiepKa-

!3a xpoHouoriero 114-m yuacHrkoM BineHcbkoi KOHBEHIIT PO NpaBo MiXKHAPOAHUX 10roBopiB 1969 p. [1] crana [lepxasa [lanectuna, sika npueaHanacs 10

uiei Konenmii came 2 kBiTHS 2014 p. — fO. B.

2 3rigHo 3 myHkroM 2 crarti 84 Konsenuii: KoHBeHIliss Habupae YMHHOCTI HA TPUILSTHI ACHB Iicis 37a4i HA 30epiraHHs aepiKaBOIO-YYaCHHLECID CBOET

parudikaniiiHoi rpaMoTn abo JOKyMeHTa 1po npueaHans — fO. B.
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BaMu® i MPaBOM JTOTOBOPIB MiX JiepyKaBaMK Ta MKHAPOTHHUMH
oprasizanisiMu abo MiXk MI>KHapOJHUMH OpraHizalisiMu.

Ha mizxcraBi BUKIQAEHOIO JIOTIYHO IMOCTAOTh BaXKIIMBI
HAyKOBi 1 TIpaKTH4HI TNWTaHHA NP0 IMIUIEMEHTALIl0 [0
HAIlIOHAILHOTO  TIPABOMOPSIKY ~ YKpaiHW — MDKHApPOIHO-
MIPaBOBUX HOPM TMpO HaJaHHS 3TOJM Ha OOOB’SI3KOBICTH
MIXXHAPOJIHOTO JIOTOBOPY.

AHami3 ocTaHHiX AocaimkeHb i myOmikamiii. [Tutanxs
npaBa MDKHApOJHHX JOTOBODIB JOCTIPKYBAaJIM y CBOiX Ha-
YKOBHMX TIpalsiXx Taki yKpaiHChki BueHi, sk: B.I. ByrtkeBunu,
M.B. Bypomencekuii, A.C. I'aBepnoscbkuii, B.H. Jlenucos,
A.L. Imutpies, B.1. €BinToB, C.P. KpaBuenko, A.5. MenbHuK,
C.C. Memepsik, II.M. PaGinoBuy, B.O. Piska, O.1O. Ilepe-
BeseHueB, H.M. PaganoBuu, B.M. Cremenxo, O.5. Tparxiok,
A.O. llenens Ta iH.; a Takok iHO3eMHI aBTopHu: H.B. 3axapo-
Ba, [.B. IrHarenko, B.O. Kapramikin, LI. Jlykamyk, P.A. Mron-
nepcod, b.I. Oceminin, B.II. TIlanoB, A.M. Tananaes,
O.1. Tiynos, €.T. Ycenko, b. Anranrepena, K.I1I. Amany, M. Kpa-
BeH (M.C.R. Craven), PK. T'apainep (R.K. Gardiner), O. Eniac
(O. Elias), M. Txouc (J.M. Jones), I1. Kusita (P. Klein),
0. Kopren (O. Corten), M. ®ivopic (M. Fitzmaurice) Ta iH.

Y cBoix myOmikamisx 3a3HaueHi (axiBli I'PYHTOBHO
JOCIIKYIOTh OKPEMi aCHIeKTH ITpaBa Mi>KHAPOIHHX J0TOBOPIB,
30KpeMa IUTAaHHS IMIUIEMEHTalil OKpeMUX MIKHApPOIHO-
[IPAaBOBUX HOPM y BHYTPIIIHbOJEPKaBHU IpaBonopsiiok. Ox-
HaK JI0 [[bOT'0 Yacy (haKTHYHO BiJICYTHI KOMIUIEKCHI JIOCITIPKEHHS
0COOIMBOCTEH IMIUIEMEHTAIli 710 BHYTPIIIHBOACPKABHOTO
IIPABONOPAAKY YKpaiHH MIKHApOAHO-TIPABOBUX HOPM IPO Ha-
JTAHHS 3rOJI1 Ha 000B’SI3KOBICTh MIXKHAPOHOTO JIOTOBOPY.

Buxozmsun 3 11bOTO, MeTa CTATTI MOJNATAE Y JOCIIHKEHHI
0COOIMBOCTEH IMILIEMEHTAIlIT B HAlliOHAILHUN TIPABOMOPSIIOK
VkpaiHu M>KHApOIHO-TIPABOBUX HOPM PO HAJIAHHS 3rOJM HA
00O0B’I3KOBICTh MIKHAPOIHOTO JIOTOBOPY, Y IEpIIy Yepry, —
BineHcbkoi KOHBEHIIT NMpO IMPaBO MIKHAPOJHHUX JIOTOBOPIB
1969 p. [1], a TakoX AOCHIPKEHHS JIOPEYHOI MIKHAPOJHO-
NIPaBOBOi TPAaKTUKH HAIaHHS 3roAM Ha O0OOB’SI3KOBICTH
MDKHApPOJHUX JIOTOBOPIB, IO YKJIAAAIThCS YKpaiHOW 3
MDKHApOJHUMU OpraHi3aLisIMU.

Ha migcraBi BHKJIQIEHOTO MOXHA C(OPMYITIOBATH TaKi
OCHOBHI 3aBJaHHS CTaTTi:

— BCTAQHOBUTH 3aKOHOJIABUi Ta iHIII HOPMAaTUBHO-TIPABOBI
akTH YKpaiHH, 10 MICTATh IMIUIEMEHTOBaHI 3 YHIBEpCAILHOTO

MDKHApOZHOTO TIpaBa HOPMH TPO HAJaHHS 3TOAM Ha
000B’3KOBICTb MIKHAPOIHOTIO 10TOBOPY;

— 3’dcyBaTH  3MICT  IMIUIEMEHTOBaHHX  YKpaiHOIO
MIKHAapOAHO-IIPABOBUX HOPM MPO HAJaHHSA 3TOAM Ha

000B’3KOBICTb MI>KHAPOIHOIO I0TOBOPY;

— BU3HAYUTH, HACKUIBKA HOPMH 3aKOHOAABYMX Ta 1HIIMX
HOpPMAaTHBHO-TIPABOBUX aKTiB YKpaiHW BiJMOBIZAIOTh 3MICTY
BIJINOBITHUX MIXXHAPOJHO-IIPABOBUX HOPM PO HAJaHHS 3T0AU
Ha 000B’SI3KOBICTh MIYKHAPOHOTO JIOTOBOPY.

Buk/ageHHst 0CHOBHOTO MaTepiaJjiy. 3Bakarouu Ha Te, 1110
VkpaiHa craja y4acHUKOM BineHcbkoi KOHBEHMLIi Ipo IpaBo
MIXKHAPOAHUX JI0T0BOPIB 1969 p. [1] 111e B CKIIa/1i KOJIUIIHEOTO
CPCP, cnin 3BepHYTH yBary Ha OCOOJIHMBOCTI IMIUIEMEHTAIIT
VYkpainoro (Ykpaincekoro PCP) Hopwm 1iei Konsenuii, siki cto-
CYIOTBCSl HaJaHHSI 3TOAM Ha OOOB’SI3KOBICTH MIXXHAPOIHOTO

JIOTOBOPY. Y 1bOMY 3B’SI3KY CIIiJi HaraiartH, o YKpaiHChbKa
PCP ne Maia BifNoBiTHOrO 3aKOHY IIPO MIKHAPOJHI JOTOBO-
pu. Illo crocyerbes 3akony CPCP «O mopsiake 3axiroueHus,
UCIIOJHEHHSI W JICHOHCAIIMM MEKAYHAPOIHBIX JOTOBOPOB
CCCP» Bin 6 numuas 1978 p. Ne 7770-IX [8], To neit 3akoH
HabyB ynHHOCTI 3 1 Bepecus 1978 p. [9, c. 1], To0TO paniwe
3a 4acoMm, Hi’k HabpaJia YHHHOCTI BllacHe BijieHChbKa KOHBEHIIIs
PO MpaBO MDXHAPOAHUX JOrOBOPiB BiX 23 TpaBHsA 1969 p.
[1], i paniwe 3a vacom, ik Kousenmis 1969 p.* [1] Habpaia
yuHHOCTI st KonuiuHboro CPCPS. 3Bakaroun Ha BHKIIajIC-
HE, MOXHA KOHCTaTyBaTU (3 MEBHUMHU 3aCTEPEKEHHSAMH) TaK
3BaHy IIONEPEHIO peleniito BineHchkoi KoHBeHIIi po mpa-
BO MDKHapOAHUX H0roBopiB 1969 p. [1] 3 OOKY KOJUIIHBOTO
CPCP. IlpuHariiHo 3a3Ha4uMO, 110 MONEPEeHs pelenLis (K
croci0 iMIUIeMeHTalil) MoJsirae y ToMy, IO JIep)KaBa BKHBAE
3axO0JliB 710 TIPUBEJICHHS CBOTO 3aKOHO/IABCTBA y BiJIMOBITHICTh
3 HOpPMaMM MIDKHApOIHOIO JOrOBOPY Ha eTali MiJrOTOBKU
IO TpPUEJHAHHS [0 BIIMOBITHOTO IOTOBOPY. THM camMuM
YAAETHCSI MTOEHATH MOMEHT NMPUHHATTSA Ha cebe 3000B’s3aHb
32 MIXHAPOJHUM JOTOBOPOM 1 IIOYATOK IXHBOTO BUKOHAHHSA Y
BHYTpIlIHbOMY TipaBomnopsiaky [10, c. 67, 68].

BaxnuBoro 11 HAIIOTO JOCHTIPKEHHS € 3MicT crarti 1 3a-
xoHy CPCP «O nopsiike 3aKk/II0UeHUs], UCIIOJHEHHS U JICHOHCA-
MU MeXTyHapoaHbIX 1oroBopoB CCCPy» Bix 6 jumnuas 1978 p.
Ne 7770-IX [8], 3riHO 3 5IKOO 116l 3aKOH PEryJIFOBaB MOPSI0K
YKIJIQJICHHS, BUKOHAHHS 1 JICHOHCALIT 8UKII04YHO MIKHAPOTHUX
noroBopie konuirakoro CPCP [8, c. 1]. Orxe, 3akon CPCP
npo MikHapoHi goroBopu 1978 p. [8] 00’ ekTHBHO He Mir OyTH
3aCTOCOBAHUM 10 MIXHAPOJHUX JOrOBOPIB, L0 YKJIAIAIUCS
Bix iMeHi Ykpaincbkoi PCP.

3Bakaloyl Ha BHKJIAJCHE, ICPIIUM BITYU3HSIHUM 3a-
KOHOM, SIKMM  IMIUIEMEHTYBaB IIOJIOKEHHS  BiJeHCBHKOT
KOHBEHIIIT TIPO TIpaBO MDKXHAPOAHUX IOroBopiB 1969 p. [1]
JI0 HAIlIOHAJILHOTO MPABONOPSAKY YKpaiHu, € 3aKkoH YKpaiHu
«IIpo mixHapoaHi goroBopu Ykpainu» Bix 22 rpynus 1993 p.
Ne 3767-XII [11]. OnHak Ha CHOTOAHI 3a3HAYECHUH 3aKOH
Ma€e B OCHOBHOMY ICTOpHYHE, a TAaKOX MOPIBHUIBHO-IIPABOBE
(KommapaTuBiCTChKE) 3HA4YEHHS, OCKUIBKM BiH BTpaTHB
yuHHICTH 3 03 ceprast 2004 p. [12, po3n. VII, c. 3]. Hatomicts
3 mi€l x paru (tooto 3 03 ceprHs 2004 p.) HaOpaB YMHHOCTI
3akoH Ykpainu «IIpo MixHapoaHi JOroBopH YKpaiHu» Bix 29
gepBHst 2004 p. Ne 1906-1V [12, po3a. VII, c. 1].

OTxe, Hapa3i came 3akoH Ykpaiuu «[Ipo mikHapomHi g0-
roBopu Ykpainu» Big 29 uepBus 2004 p. Ne 1906-1V® [12]
MOYKHA BBKATH OCHOGHUM BITUU3HSIHUM HOPMAaTHBHO-TIPABO-
BUM aKTOM y cdepi YKIaJeHHs, BUKOHAHHS 1 MPUITUHEHHS i1
MDKHApOAHUX J0roBopiB Ykpainu. Ha mincraBi BUKIaJEHOTO
MOYKHA TIEpEeHTH 10 0e3MocepeHbOro JOCITiKEHHS 0COOMH-
BOCTEH IMIUIEMEHTALlli /10 HAalliOHAJBHOTO TPABOIOPSIKY
VYkpaiHu MDXKHApOAHO-IIPAaBOBUX HOPM IIPO HAJIAHHS 3rOJU HA
000B’s13KOBICTh MIXKHAPOIHOTO JIOTOBOPY.

MiXHapOIHO-TIPAaBOBI HOPMH 3arallbHOrO XapakTepy Ipo
crocodu HajaHHA 3roAM Ha O0OB’SA3KOBICTb MIXHAPOIHOTO
JIOTOBOPY MICTAThCS y cTarTsax 2 1 11 BigeHcbkoi KOHBEHIT
PO MPaBO MIKHAPOIHHUX A0roBopiB 1969 p. [13, Art. 211 11].
3rigHo 3 miAnmyHKTOM «b» myHKTY 1 crarti 2 («BxxuBaHHS
tepMmiHiBy) KonpeHiii 1969 p. «parudikaitisy, «IpuAHITTI,

* O4eBUJIHO, IO I «IIPAaBOM JOTOBOPIB Mk Jep:kaBami» B ad3aii 8 ITpeamOyin BineHcbkol koHBeHuii 1986 p. [2] MaeThest Ha yBasi, y HepIIy 4epry,
BizneHcbka KOHBEHILSI PO MPABO MIKHAPOAHHUX A0r0BOPIB 1969 p. [1], a Takoxk popedHa MiXKHAPOAHO-IIpaBoBa mpakTrka — 0. B.

* JloBinkoBe: BineHcbKa KOHBEHIILS IPO IIPaBO MIKHAPOAHIX K0roBopis 1969 p. [1] Habpana annmocti 27 cianst 1980 p. [3] - 1O. B.

* Nosiznkose: 11t CPCP BineHcbka KOHBEHLIis PO IPaBO MiXKHAPOAHUX H0roBopiB 1969 p. [1] HaGpana uunnoCTi 29 Tpasus 1986 p. [3] —10. B.

¢ Hapnani o tekery — 3akon Ykpainu «IIpo mMikHapoaHi Joroopu Ykpaiuu» 2004 p., 3akon 2004 p. a6o 3akon — 0. B.
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«3aTBEP/DKEHHS» 1 «IPUETHAHHS» O3HAYAKOTh, 3aJICKHO BiJ|
BUIAJIKY, MDKHAPOJIHHUI aKT, IKUil Ma€e Take HaliMeHyBaHHS 1 32
JIOTIOMOTOIO SIKOTO JIepiKaBa BHPaKa€ B MDKHAPOIHOMY IUIaHI
CBOIO 3ro/ly Ha 000B’SI3KOBICTB sl HET joroBopy [13, Art. 2].

A63an moctuii crarti 2 («BusHaueHHs TepMiHIBY) 3ako-
Hy Ykpainu «IIpo mixHapomaHi goroBopu Ykpainm» 2004 p.
[12, c. 2] npakTHYHO MOBHICTIO MOBTOPHB IMEPENiK COco0iB
HaJIaHHS 3o Ha 0OOB’S3KOBICTH MIXKHAPOAHOTO JIOTOBOPY,
10 MICTSTBCS Yy MiAMYHKTI «b» yHKTY 1 cTarTi 2 («BxuBaHHs
tepMmiHiBy) Konsenuii 1969 p. [13, Art. 2], — y nopiBHsHHI 3
KOHBEHIIHHOI0 HOPMOIO B YKpaiHCbKOMY 3aKoHi OyJI0 3MiHEHO
JIMIIEe YeproBiCTh NepepaxyBaHHsS CIIOCOOIB HAJaHHS 3TOAU
Ha 00OOB’A3KOBICTh MIKHApPOJHOTO JIOTOBOPY: «paTH]ikaiis,
3aTBEP/DKCHHS, TPUUHATTS, TPHETHAHHS — 3aJeXKHO BiX
KOHKPETHOTO BHINAJAKY (opma HaJaHHS 3roM YKpaiHH Ha
000B’S3KOBICTB JIJIsl HEI MI>KHApOIHOTO Aorosopy» [12, c. 2].
To6T0, Y IIbOMY BHITAJIKY, MH MOKEMO KOHCTATYBAaTH THIIOBU
MPUKIIA Pelenilii Mi>KHapOIHO-ITPABOBOI HOPMH.

V cBow uyepry crarts 11 («CriocoOu HamaHHS 3roiu
Ha 000B’s3KOBICTH JoroBopy») Kousenuii 1969 p. cyrreBo
JIOTIOBHMJIA TEPEiK CMOCO0IB, BHMKIQJACHUX Yy cTarti 2
Konsenuii 1969 p. [13, Art. 2], i BcraHOBMIIA, 110 3TOY JEp-
JKaBU Ha OOOB’S3KOBICTb ISl HEl JIOrOBOPY MOXKe OyTu BH-
paXXeHO IMANMMCAaHHAM JOTOBOPY, OOMIHOM JIOKYMEHTaMH,
parudikali€o JOroBOpY, NPUHHATTAM, 3aTBEPIKCHHSIM,
[PUEJHAHHAM [0 HbOTO a00 OyAb-SIKMM IHIIUM CIOCOOOM,
mpo skt [nepxasu — FO. B.] nomoBumucs [13, Art. 11]. 3a-
3HaueHa KOHBEHIIIiHA HOpMa IMIUIEMEHTOBaHa y cTaTTi 8 3a-
KoHY Ykpainu «IIpo MixkHapogHi 1oroBopu YkpaiHuw» Bin 29
uepBHs 2004 p. Ne 1906-1V: 3rona Ykpainu Ha 000B’3KOBiCTh
Juist Hel MDKHApOIHOTO JOTOBOPY MOKE HAJaBaTHCS IITSIXOM
mianucaHHs, patudikauii, 3aTBEpAKEHHS, IPUHHATTSA JOr0OBO-
Py, IPUEIHAHHS 10 JOTOBOPY a00 IHIIMM IIUISIXOM, PO SIKHH
JIOMOBHIIHCS cTOpoHu [12, c. 8].

Po3rnsiHeMo ocoOmuBOCTI iMIIIEMeHTalli{ crioco0iB Ha1aH-
HSI 3TOZIM Ha 000B’I3KOBICTh MXKHAPOIHOTO IOTOBOPY Y TOPSIA-
Ky ix yeproBocTi 3a TekcToM crarti 11 BigeHChbKOT KOHBEHIIIT
Ipo MpaBO MDXHApOAHUX JorosopiB 1969 p. [13, Art. 11],
IO Ma€ XapakTep 3arajibHOT HOPMH MO0 ITOJAJBIINX CTaTei
Pozniny 1 Yactunn 11 wiei KonpeHuii.

IMepmmM cepen nepeniveHux cnoco0iB HaJaHHs 3roAu Ha
000B’3KOBICTh MI’KHAPOJIHOTO JIOTOBOPY € NIONUCAHHS. 3TiTHO
3 myHkroM 1 crarrti 12 BigeHcpkoi koHBeHmii 1969 p.: 3roma
Jiep>kaBU Ha OOOB’SI3KOBICTb MUl HEl JOTOBOPY BUPaXKa€TbCs
OUSIXOM  IIJNUCAHHS JOTOBOPY NPEICTaBHUKOM JEPKaBH,
KOJIM: @) OTOBIp nependavae, 1o MiAMuCaHHs Ma€ TaKky CHUIY;
b) B iHmUi crnoci6 yCTaHOBIEHO JOMOBICHICTb JIEpXKaB, SIKi
OepyTh yuacTh y IIeperoBopax, po Te, 1o i IACaHHs TOBUH-
HE MaTu TaKy CHJy; ¢) Hamip Jep>KaBU HAJaTH IIiIMHUCAHHIO
TaKOi CHJIM BUIUIUBAE 3 IOBHOBAKEHb 11 NpeICTaBHUKA a00 OyB
BUpaXEHUH 1iJ] yac neperosopis [1, ¢. 12].

V cBoro uepry nmyHkT 2 crarti 12 BigeHcbkoi KOHBEHIIT
1969 p. BcraHOBIIOE, 1110 MapadyBaHH TEKCTY JOTOBOpPY’ OJI-
HOYACHO O3HAYAE 1 IMiJMUCAHHS JOTOBOPY B TOMY BHITA/IKY, KOJIH
BCTaHOBJICHO, 110 JIEPXKABH, SIKi OEpYTh y4acTh y IIEperoBopax,
TaK JOMOBMIIKCK. Tak camo miarmucausst ad referendum® noro-
BOPY NPEICTaBHUKOM JAEPXKABH, SIKIO BOHO IiITBEPIKYETHCS

L€I0 AEPHKABOIO, TAKOXK O3HAYAE OCTATOUHE MiANUCAHHS JOTO-
Bopy [1, c. 12].

ImmemenToBaHOrO  HOpMoro  crarti 12 BimeHchkol
KOHBEHIIII TIpO MpaBO MIKHApPOIHUX JOroBopiB 1969 p.
[1, c. 12] moxna BBaxkatu ab3an m’sTuid crarti 2 3axo-
Hy Ykpaiaun «[Ipo MixuHapoaHi goroBopu Ykpainm» 2004
p., 3TIAHO 3 SKUM TiANUCAaHHS — e a00 CTajis YKIaJICHHS
MDKHApOIHOIO JOroBopy, abo ¢hopma HafaHHA YKpaiHOIO 3r0-
1 Ha 000B’SI3KOBICTH ISl HET MIKHAPOIHOTO JIOTOBOPY Y BH-
najikax, nependaueHux MIKHAPOJHHM JIOTOBOPOM 4YH IHIIOKO
JIOMOBJIeHicTIO cTopin [12, c. 2]. Sk cnoci0 HajaHHS 3roau
Ha OOOB’SI3KOBICTH MIXKHAPOIHOTO JIOTOBOPY Ii/IMTHUCAHHS
MOXE 3aCTOCYBATHCS JIMIIIE II0JI0 MIJKBIJOMYHX MIXKHAPOIIHUX
noroBopiB Ykpainu [12, c. 3], mo 3Hainuio BinoOpaxeHHs y
nyHKTI 5 TIo70KeHHS Tpo MOPSIIOK YKIIAICHHS, BUKOHAHHS Ta
JICHOHCAIlii MIXXHAPOJHUX JOTOBOPIB YKpaiHM MIKBIZJOMUYOTO
xapakrepy, 3arBep;ukeHoro [TocranoBoro Kabinery MinicTpi
VYkpaiuu Big 17 uepBus 1994 p. Ne 422 [14, . 5].

Hactynuuit crnoci®6 HajaHHs 3roM Ha OOOB’SI3KOBICTh
MDKHApOIHOIO J0roBopy y mnepeiniky crarri 11 Binencbkoi
KOHBEHIIIT TIPO TMpaBO MIXKHApPOAHUX JOroBOpiB 1969 p.
[13, Art. 11] — ue ob6min Ooxkymenmamu. Y CBOW 4epry
creliagbHa 3a CBOIM XapakrepoM crarta 13 Binencbkoi
KOHBeHIIIT 1969 p. BCTaHOBIIIOE, 1110 3rojia Ha 000B’A3KOBICTh
JIOTOBOPY, HaJlaHa IIJISIXOM OOMiHY JJOKyMEHTaMH, SIKi CTAHOB-
JISTh JOTOBIp, Mae Micle, SKIO: @) 1i JTOKYMEHTH mependa-
YarTh, 110 OOMIH HUMH MaTUMe Taky cuiy; abo b) B iHIIMN
Croci0 yCTaHOBJICHO JIOMOBIICHICTh LIUX JIEpXKaB MO Te, L0
et 0OMiH TOKyMEHTaMH OBUHEH MaTu Taky cuiy [1, c. 13].

[MopiBHsubHMIA aHami3 crateii 111 13 BigeHcbkoi KOHBEHIIIT
PO TPaBO MDKHAPOAHUX JoroBopiB 1969 p. [13, Art. 11 i
13] i crarti 8 3akony VYkpainu «IIpo MiKHApOIHI JIOrOBOPU
VYkpaiun» Big 29 uepsas 2004 p. Ne 1906-1V [12, c. 8], a Takox
IHIIMX BIAMOBITHUX HOPM I[OTO 3aKOHY IOKa3ye, 110 YNHHE
YKpalHChKE 3aKOHOAABCTBO (hopMasbHO He mependadae Tako-
ro croco0y HaJaHHS 3rOIHM Ha 00O0B’SI3KOBICTH MIXKHAPOIHOTO
JIOTOBOPY, SIK 0OMiH qoKyMeHTamu’. Pa3oM 3 THM Ha MPaKTHII
VYkpaiHa TOCHTh YacTO MOCIIYTOBYEThCS TaKMM CIOCOOOM Ha-
JIAHHS 3TOJIM HA 00OB’SI3KOBICTh MDKHAPOIHOTO JAOTOBOPY. 3a-
3BHYAl, y MIKHapOJIHO-TIPABOBIM NpakTHIll YKpaiHu OOMiH
JIOKYMEHTaMH, SIK croci0 HaJaHHS 3rou Ha 00OB’S3KOBICTH
MDKHApPOIHOTO JIOTOBOPY, 3aCTOCOBYETHCS Ha MIXKBIJOMUYOMY
piBHI 1 Mae 1Ba BUAM: OOMIH JHIUIOMATHYHUMH HOTaMHU
[15; 16] Ta oOmin murctamu [17; 18].

VY 1boMy 3B’SI3KY TaKOXK JTOPEYHO 3ayBaXKHTH, LIO TTOHSTTS
«OOMIH JOKyMEHTaMW» HE CIIiJ] IUIyTaTh 3 MOHATTSAM «OOMiH
parudikamiifHuMurpamorammuy. 3acencom crarti 13 BineHcrpkoi
KOHBEHIIIT TIPO TMpaBO MIXKHAPOAHUX JOroBopiB 1969 p.
00OMIH JOKyMEHTaMH BBaXKA€ThCSI OKPEMHM (CaMOIOCTATHIM)
CIOCOOOM HaJaHHS 3rofd Ha 00OB’A3KOBICTb MIXHApPOIHOIO
noroBopy [1, ¢. 13]. Toxi sik 0OMiH paTtudikaiiHUMKA TpaMo-
TaMU € HeOOX1IHUM €JIEMEHTOM 1HIIIOTO croco0y HaJJaHHs 3T0-
1 Ha 000B’SI3KOBICTh MIXKHAPOIHOTO JJOTOBOPY — paTtudikarii.
IIpo e cBimuuTh 3MicT i ctarti 16 BineHChKOT KOHBEHIIIT PO
IIpaBoO MKHAPOIHHUX A0roBopiB 1969 p. [1, c. 16], i crarti 11
3akoHy VYkpainu «IIpo MiKHapoaHi ZOroBopu YKpaiHu» Bif
29 yepBHs 2004 p. Ne 1906-1V [12, c. 11]. IIpukiagun oOmMiny

"TlapadyBanHs — 1€ 3aci® BCTAHOBJIEHHS aBTEHTUYHOCTI TEKCTY JIOrOBOPY 3riIHO 3i crarTero 10 BigeHchkol KOHBEHILT PO MPaBo MiXKHAPOAHUX JA0roBOpiB 1969
p. [1, c. 10]. TlapadyBanus 3a3BH4aii 3AiHCHIOETHCS 3 JOMOMOTOIO TPOCTABILSIHHS HII[ia/liB YIOBHOBAKCHHX 0CI0 Ha KOXKHIH CTOPIHII Bi/IIIOBITHOTO MI>KHAPOIHOTO

norosopy — fO. B.

8V nepexnazi 3 naruHchkoi MoBH «ad referendumy» o3Havyae «Iiz yMOBOIO CXBajeHHs». Y MpaBi MDKHAPOAHHX JOroBopiB mix tepminoM «ad referendumy»

PO3yMitOTh YMOBHE, HeOCTaTtouHe mianucanus — FO. B.

° Yacruna nepua crarti | 3akony Vkpainu «IIpo mixxuHapomui goroBopu Vkpainu Bin 22 rpynsst 1993 p. Ne 3767-XII BcraHOBIIOBaNa, MO 0OMiH TUCTaMK 260

HOTaMH € OfiHi€I0 3 GopM yKIIaileHHsI MDKHapoIHUX qorosopis [11, ct. 1] - fO. B.
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parudikalifHUMK TpamMOTaMH € JOCHUTh MONIMPCHUMH B
yKpaiHChKill mpaBoBiil mpakruni [19; 20; 21].

1Mo crocyeTbes BIacHe pamucpixayii, TO 3rigHO 31 cTar-
tero 14 BineHcekoi koHBeHIii 1969 p. 3roma nepaBu Ha
o0oB’si3k0BicTh st Hel joroBopy y ¢opmi parudikarii
HaJAeThCs, SIKIIO: @) JOTOBIp mepexbavae, MO Taka 3roja
BUpaxaeThes parudikaiiero; b) B iHIIMI cnocid ycraHOBIe-
HO, IO JIepyKaBH, Ki OepyTh ydacTh y MEPEeroBopax, JOMOBH-
JIUCh TIPO HEOOX1IHICTh paTu(ikallil; ¢) MpeACTaBHUK JepKaBU
MiJMKUCcaB J0TOBIp 3 YMOBOI parudikaiii; abo d) Hamip nep-
’KaBU IIJIHUCATU JOrOBIp 3 yMOBOWO paruikalii BUILIUBAE 3
MIOBHOBaXKEHb ii mpeacTaBHUKa ab0 OyB BHUpPaKEHHWH i dac
neperoBopis [1, c. 14].

KonpeHuilina HopMa npo parugikaliio MiKHaApOIHUX
JIOTOBOPIB IMIUIEMEHTOBaHA [0 BHYTPIIIHBOJAEPKABHOTO
MpaBoOMOPSAAKY YKpaiHM HUISIXOM TpaHcdopmarllii y crarti
9 3axony VYkpainu «IIpo MiXHapoaHI AOroBOpH YKpaiHU»
Bix 29 yepsHs 2004 p. Ne 1906-1V [12, c. 9]. [Ipu upomy
HalliOHaJbHA HOPMa 3HAYHO LIUPIIA 32 00CSITOM OPIBHSHO 3
KOHBEHIIHHOI0, OCKIJIbKH MICTUTh JOKJIaJHUH NIEpeTiK BUIIB
MIDKHApPOJHUX JIOTOBOPIB, IO MiUIsITaloTh patudikaii, i
JeTallbHy BHYTPIIIHBOJCPKaBHY NPOLENYPY HAaJaHHS 3T0-
IU Ha 000B’SA3KOBICTh MIKHAPOJIHOTO JOTOBOPY (3 YiTKHUM
PO3MOIIJIOM TTOBHOBaYKEHB BIMOBIIHUX OPTraHiB JIep:KaBHOI
BJaJM Ha KOXKHOMY KOHKpPETHOMY eTari paTtudikarii)
[12,¢.9].

Haui crarts 15 Binencbkoi kouBeHiii 1969 p. nepenbayvae,
O NpUEOHAHHs, SIK CHOCIO HaJaHHS 3rOAM JEepKaBU Ha
000B’s13KOBICTh ISl HET TOTOBOPY, 3aCTOCOBYETHCS, SIKIIO: a)
JOTOBIp Tepemdadae, IO Taka 3rofa MOXe OyTH BHUpaKeHa
LI€I0 JIepKaBOK NUISXOM MNpPUENHAHHA; b) B iHIIMH crocid
YCTaHOBIICHO, L0 JIEPKaBH, sKi OEpyTh Yy4acTb y MEPEroBo-
pax, JOMOBHIICH, IO TaKa 3rojia MOKe OyTH BHpa)KeHa II€I0
JICPKABOIO IIUISIXOM NPUETHAHHS; a00 ¢) BCl YYaCHUKH IMOTIM
JIOMOBMJIMCH, IO TaKa 3rojia Moxe OyTH BHUpakeHa €0 Jiep-
JKABOIO HUIIXOM mpueaHanus [1, c. 15]. ImmieMenTais miel
KOHBEHIIIIHOT HOpMH 37ilicHeHa y ctarTi 13 3akoHy Ykpainu
«IIpo MixHapozaHi goroBopu Ykpainum» Big 29 uepsHs 2004 p.
Ne 1906-1V [12, c. 13].

Ha Bigminy Big nyHkty 2 ctarti 14 BigeHChkoi KOHBEHIIT
1969 p., aKuii BCTAaHOBIIOE, IO NPULIHAMMA a00 3amMeEepoHceH-
Hsl 3MIHCHIOIOTHCSI HA YMOBAX, TOAIOHUX JI0 THX, SIKi 3aCTOCO-
BYIOThCSI 10 parudikanii [1, c. 14], HanioHaIbHUI 3aKOHO/A-
Bellb YKpaiHU BCTAHOBUB, IO Y MOPSIIKY, MEPeI0aueHOMY IS
parudikariii MbKHAPOIHHUX JOTOBOPIB YKpaiHH, 3M1HCHIOIOTHCS
NpUEOHAHHA 1O MDKHAPOIHOTO JIOTOBOPY 1 npuiiHamms
MiKHapoaHoro joroBopy [12, c¢. 13]. ¥ cBoro uepry 3arBep-
JDKEHHSI, SIK CTIOCiO Ha/IaHHS 3rOAN Ha 00OB’SI3KOBICTh JOTOBO-
Py, 3AIHCHIOETBCSA 3a crieliaibHO0 mpoteaypoto [IpesuaeHrom
Vkpainu, Kabinerom MinictpiB Ykpainu, MiHicTepcTBaMu abo
THIIMMH HEHTPaTbHIMHU OpraHaM¥ BUKOHABUOI BIIa i YKpaiHu
[12,c. 12].

Cnij TakoX 3ayBaKHUTH, IO INEpeJiK CIOCO0IB HaJlaHHS
3rOIM JIep>KaBH Ha 00OB’SI3KOBICTh IS Hel IEBHOTO JI0TOBODY,
sxui 3akpiruieHo y crarti 11 Konsenuii 1969 p. [13, Art. 11]
HE € BUYCPITHUM, 1 TOMY JePIKaBU MOXKYTh 00paTu Oy/ib-sKuit
IHIIU coci0, PO KU BOHN JJOMOBUIIUCH, 11100 HA/IaTH 3TOLY
Ha 00O0B’SI3KOBICTh I HUX MEBHOTO JIoroBopy. KoHBeHIliliHA
HOpMa IPO GiOKpumuii Nepellik cnoco0iB HaJaHHS 3roAu Ha
000B’s13KOBICTh MDKHAPOIHOTO JIOTOBOPY IMIUIEMEHTOBaHA
y crarti 8 3akoHy VYkpainu «IIpo MiKXHapoiHi JOroBOpU
VYkpainu» Bin 29 uepsusa 2004 p. Ne 1906-1V [12, c. 8]. Oue-
BUJIHO, IO TAKUH iHwuli cnocio MOKe BUHUKHYTH BHACIIIOK
MEBHOI NPABOMIPHOT MPAKTUKU Y MDKICP)KaBHUX BiJIHOCHHAX
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SK TIPOSIB MPHUHIMITY CYBEPEHHOI PIBHOCTI JeprKaB-y4acHHIb
MIEBHOT'O MIXKHAPOHOTO JI0T0BOpY [22, c. 2].

o crocyeThes iMIUIEMEHTALIT 10 HAliOHAIBHOTO MPaBO-
HOPAAKY YKpaiHH BiIIOBiIHMX HOPM IIPO HAJAHHS 3TOM Ha
000B’I3KOBICTb MDKHApPOIHOIO JOrOBOPY, SKi 3aKpillIeHi Yy
BiieHChKii KOHBEHIIIT PO MPaBO IOTOBOPIB MIXK JIepKaBaMu
Ta MDKHAPOJAHMMH OpraHizamisiMmu abo MiX MDKHapOIHHUMU
opranizanisimu Big 21 Gepesns 1986 p. [2], MoxkHA 3ayBaxu-
TH Take. SIk MU BXe 3a3Hayali BHIIE, BileHchka KOHBEHIS
1986 p. [2] unHHOCTI He HaOpana [7]. OgHAK AOpeYHi HOPMHU
niei KouBeHMii ¢haxmuuno iMnineMeHToBaHi 710 HalliOHAIBHOTO
MIPaBONOPSAKY YKpaiHH dYepe3 BiANOBIAHY MPAKTHKY YKJa-
JICHHS YKpaTHOK MDXHAPOAHHUX JIOTOBOPIB 3 MIKHAPOIHHUMU
OpraHizalisiMm.

BiieHCchKa KOHBEHIIIS ITPO TPABO JOTOBOPIB MiXk JiepiKaBa-
MU Ta MDKHAPOJHUMH OpTaHizalisiMu abo Mk MI>KHApOJIHUMHU
oprasizauismu Big 21 Gepe3nst 1986 p. BcraHOBIIOE criocoOu
HAJIQHHS 3TOAM Ha OOOB’SI3KOBICTH MIKHAPOIHOTO JIOTOBOPY
JUIS JIepKaB 1 MDKHApOAHUX oprasizamiid y crarti 2 («Bxwu-
BaHHS TEpMiHiB») [23, Art. 2]. 3rigHo 3 MiIIyHKTOM «b-ter»
nyHkty 1 crarti 2 BineHcbkoi koHBeHIi 1986 p. cninbrumu i
JUISL JIepyKaB, 1 U1 MIXKHApOIHUX OpraHi3alliil € Taki criocoou
HaJaHHS 3roAd Ha 00OB’S3KOBICTH MIKHAPOIAHOTO JOTOBODY,
SIK: TIPUMHATTS, 3aTBEPDKCHHS 1 ipueqHanns [23, Art. 2].

HaromicTh BiAMOBIIHO 0 MiAMYHKTY «b» MyHKTY 1 cTarTi
2 Binencwkoi koHBeHmii 1986 p. parudikaris, sk croci6 Ha1aH-
HS 3rOJM Ha 00OB’S3KOBICTH MIXXHApPOIHOTO JOTOBODPY, MOXE
3aCTOCOBYBaTucs nuile aepkasamu [23, Art. 2]. Ilpu npomy
migmyHKT «b-bisy myHkTy | crarti 2 BineHcbkoi KOHBEHIT
1986 p. BcraHOBIIOE, 10 akT OQIIIAHOIO IiITBEPIKCHHS
MDKHApOJIHOI Oprasizailii O3Haya€ MDKHAPOJAHUH akT, MIO
BiJIOBiae [3a ropuaM4yHOIO npupomoro — FO. B.] axry
parudikariii 3 60Ky nepxkasu [23, Art. 2].

Jis  po3yMiHHS TMOHSTIHHOrO amapary BigeHChKOT
KOHBeHIIIT 1986 p. BayKJIMBOIO € HOpMa ITyHKTY 2 CTaTTi 2, 3T1THO
3 SIKOKO 3aCTOCYBaHHs TepMiHiB y 1iii KoHBEHIIT He BIIMBaE
Ha 3aCTOCYBaHHS 1IUX TEPMiHIB a00 3HAYCHB, 1110 MOXKYTh OyTH
HajaHi IM y BHYTpILIHbOMY IIpaBi OyIb-sKoi AepxkaBu abo y
npaBuiax Oyab-sKkoi MiKHApOIAHOI opranizamii [23, Art. 2].
ono Vkpainu, TO Taki TepMiHU ab0 3HAUCHHS 3aKpiIUieH] y
3axoHi Ykpainu «IIpo MixxHapozaHi foropopu Ykpainu» Big 29
yepBHs 2004 p. Ne 1906-1V, 30kpema y crarti 2 («BuzHayeHHs
TepMiHiB») 1boro 3akony [12, c. 2].

MiXHapoIHO-IIpaBOBa IPaKTUKa YKpaiHM YKJIaJaHHS
JIOTOBOPIB 3 MKHAPOIHHUMHU OpraHi3allisiMi OBOIUTh, IIO i3
croco0iB Ha/IaHHSI 3TOAM Ha 000B’I3KOBICTh MIKHAPOIHOTO JI0-
rOBODY, sIKi epedaueHi y crarti 2 BineHcbkoi koHBeHIii 1986
p-[2, c. 2], Vkpaina HaituacTiliie mociayroBy€eThCs paTudikaiiero
i 3aTBep/KeHHAM. Tak, Ha mifcraBi myHKTy 2 crarti 11 Me-
MOpaHIyMy NpO B3a€EMOPO3YMIHHSA MK YpsaoM YKpaiHu
ta Opranizaiiero 3 0e3rmeku Ta CHiBpoOITHUIITBA B €BpoIIi
(OBCE€) mpo po3MmilleHHs CrelialbHOI MOHITOPHHIOBOI MicCii
OBCE Bix 14 xBitHa 2014 p. [24, c. 11] Ykpaina pamueixysana
3a3HaYE€HUI MIKHAPOIHUI JOTOBIp HA MiJACTaBi BiIMOBIAHOTO
3akony nipo parudikarito Bix 29 tpaBus 2014 p. Ne 1282-VII
[25]. Tlpuxnagom sameeposcentss YKpaiHOWO MiXKHAPOIAHOTO
JIOTOBOPY 32 Y4acTH MDKHApOAHOI opraHizaiii € Yroma Mix
VYpsinom Ykpainu ta Opranizaniero O6’eanannx Hamiid 3 nu-
TaHb OCBiTH, Hayku 1 KyneTypu (KOHECKO) npo najnaHHs
JlepkaBHOMY MiNPUEMCTBY YKpaiHu «MiKHApOAHUN JNTSI-
YU TIEHTP «ApTeK»» crarycy neHrtpy mif erigoro FOHECKO
(xareropis 2) Bin 9 nucronana 2006 p. [26, c. 16]. 3a3HaueHa
VYroga Oyna 3arBepmkena IlocraHoBoro KaGinery MinicTpis
VYkpainu Big 30 tpaus 2007 p. Ne 793 [27].
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O4eBUHO, HAMOUIBII TOMKUPEHUM 3 00Ky YKpaiHH CHO-
co0OM HaJlaHHS 3roAM Ha 00OB’S3KOBICTH MIKHApPOIHOTO JI0-
TOBOPY 3a y4acTI0O MIDKHApOAHOI opraHizallii € nionucauHs.
[TinnmucanHs € NPUHHATHAM CIIOCOOOM HaJaHHS 3TOAU 32 YMO-
BU, KOJIU TaKi JJOTOBOPH IMiANKUCYIOTbCS HA PiBHI Ypsiay [28, 1.
1], miHicTepcTB 200 IHIINX IEHTPAIBHUX OPraHiB BUKOHABYOT
Biaau Ykpainu [29, c¢. 7] Ta iHIIUX BUIIUX OPTaHiB JIepKaBHOT
Biaau Ykpainu [30, c. 5].

IMpaxTrka YkpaiHu TaKOXK JOITyCKa€e BUITAIKHU, KOJIH JOTOBIp
3a y4yacTH MDKHapOIHOI opraHizailii Moke HaOpaTh YMHHOCTI
3 JaTu, sfKa Maja MICLe paHiue 3a 4acoM, HDK Jara Horo
mianucands. Tak, MeMopaHIyM TpO B3aEMOPO3YMIHHS MiXK
VYpsinom Ykpainu ta Opranizatiero O6’eqnannx Hariit oo Ha-
JaHHs pecypciB 1o ckiaany Onepauii OOH y Kor-1’IByapi 6yino
mianucano 3 nunss 2014 p. [31, ¢. 15], a HabyB YMHHOCTI 31 THO
3i crarreto 14 — 3 1 munns 2013 p. [31, c. 14]. g ocodnusicTs
OB’s13aHa 3 HEOOX1JHICTIO OBHOTO BIJIIIKOyBaHHS Ha KOPUCTh
VYkpainu ii GakTHYHUX BUTpAT i3 3a0€3MeUCHHS HAI[IOHAIBHOTO
YKpaTHCHKOTO KOHTHHIEHTY (BEPTOJITHOTO MiPO3/iTy) MiJ| 4ac
Onepauii OOH y Kor-n1’IByapi (OOOHKI/UNOCI).

Kpim  parudikamii, 3arBep/pkeHHS 1  MiAMUCAHHS,
B YKpalHCBKIi IpaBOBIf MpaKkTUI[l HaJaHHS 3TOAM Ha
00OB’SI3KOBICTh ~ MIKHAPOJHOTO  JIOTOBOPY 3@  y4acTIO
MIXKHApOJIHOI Oprasizailii Moxe BiJiOyBaTucs Takox y (opmi
oOmiHy HOTamu [32].

V3aranpHIOIOYM BUKJIAJICHE BHILE, MOXKHA 3pOOUTH TaKi
OCHOBHI BUCHOBKH:

1. Hopmu BineHchKo1 KOHBEHIIIT PO MPaBO MIXKHAPOIHUX
noroBopiB Big 23 TpaBHs 1969 p. [1] npo HamgaHHS 3roau Ha
000B’S3KOBICTh MIKHAPOJHOTO JOTOBOPY IMILUIEMEHTOBAHI
(uwsixom perenii i Tpancdopmariii) 10 HaliOHAJIBHOTO 3a-
KOHOZIaBcTBa YKpaiHu B 3axoHi Ykpainu «IIpo MixHaponHi
nmoroBopu Ykpaiun» Bin 29 uepsast 2004 p. Ne 1906-1V [12],
SIKHMH niepeidadae MpakTHYHO Taki caMi CrocoOu HaJaHHS 3ro0-
JI1 Ha 000B’SI3KOBICTh MI>KHAPOAHOTO JIOTOBOPY, sIK i BineHchka
koHBeHIIist 1969 p. [1].

2. Bincyrnicte y crarti 8 3akony Vkpainu «IIpo
MDKHapoziHi JgoroBopu VYkpainw» Bing 29 uepBHa 2004 p.
Ne 1906-1V [12] 3ragku nipo 0OMiH JOKyMEHTaMH, sIK CIIocio
Ha/IaHHS 3T0JI1 Ha 000B’SI3KOBICTh 11l YKpaiHU MIXKHAPOIHOTO
JIOTOBOPY, HE € IOPHIMYHOIO TEePEIIKOJO0 JUIS BHKOPUCTaHHS
BOTO CHOCO0Y HAJAHHS 3rOAM Ha 00OB’SI3KOBICTH JIOTOBOPY Y
MIXKHapOJIHO-TIPABOBIM NpaKTHIll YKpaiHu.

3. ®akTHYHA IMIUIEMEHTAIlisl HOPM PO HaJaHHS 30U Ha
000B’S3KOBICTh MIKHAPOJHOTO JOTOBOPY, IO 3aKpillicHi y
BineHcbkiil KOHBEHIIIT PO MPaBO JIOTOBOPIB MIXK JIeprKaBaMu
Ta MDKHApOAHMMH OpraHizauisiMp abo MK MDKHapOAHUMU
opranizaitisimu Big 21 6epesnst 1986 p. [2], BinOyBaeThcs yepe3
BiJIMIOBIZIHY MIDKHAPOJHO-NIPABOBY IMPAKTUKY YKpaiHU yKia-
JICHHSI JOT'OBOPIB 3 MIKHAPOIHUMU OpraHi3aLisiMU.

IMepcnexkTHBH MOAAIBIINX J0CTiIZKeHb Y ILOMY HaIIPSIM-
Ky TIOJIATal0Th, Ha HAIIy AYMKY, Y HEOOXIJIHOCTI JTOCII/IKCHHS
MPABOBOI MPUPOJM aKTy HAJAHHS 3rOJM Ha OOOB’SI3KOBICTH
MDKHApOIHOTO JOTOBOPY.
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http://zakon4.rada.gov.ua/laws/show/952 010.

27. Ilpo 3aTBepkeHHS Yrogum MK Ypsaaom YkpaiHu Ta
Oprauizauiero O6’equanux Hartiif 3 nutanb 0CBITH, HAYKH 1 KYJTb-
typu (FOHECKO) mnpo nHanmanus J[lep>kaBHOMY IiJIIPHEMCTBY
Ykpainu « M>KHApOAHUH JUTSYNH LHEHTP «APTEK»» CTaTyCy HeH-
tpy nix erigoro FOHECKO (xarteropis 2) : [locranoBa Kabinery
MinictpiB Vkpainu Bix 30 tpasus 2007 p. Ne 793 [Enekrpon-
Huit pecypc]. — Pexxum noctymy : http://zakon4.rada.gov.ua/laws/
show/793-2007-11.

28. MeMopaH IyM IIpo B3a€MOPO3yMIHHS MK YpsaoM YkpaiHu
i IIporpamoro po3sutky Opranizamii O6’exnannx Harmiit mozxo
HiATPUMKH peOpMyBaHHS CHCTEMH JEPIKaBHOI CIIyKOH y pam-
Kax agMiHicTpaTuBHOI pedopmu : Yimaneno y M. Kuis 23 xoBTHs
2007 p. [Enextponnmii pecypc]. — Pesxum noctymy : http://zakon4.
rada.gov.ua/laws/show/995 g76.

29. MeMopaHIyM IIpo B3aEMOPO3yMiHHS MK MiHICTEpCTBOM
BHYTPIIIHIX cripaB YKpainu Ta biopo 3 1eMOKpaTnYHUX iHCTUTYTIB
i npaB moauaun OBCE (BAII) : Bunneno y m. KuiB 5 nunus
2012 p. [Enexrponnmuii pecypc]. — Pexxum noctymy : http://zakon4.
rada.gov.ua/laws/show/994 b16.

30. MemopaHnayM npo criBpoOiTHUITBO Mik KOHCTUTY I THUM
Cynom Ykpainu Ta Koopauaaropom mnpoexriB OBCE B YkpaiHi :
Bunneno y M. KuiB 16 nunasa 2014 p. [Enexrponnuit pecypc]. —
Pesxxum moctymy : http://zakond.rada.gov.ua/laws/show/975 027.

31. MemopaHIyM ITpo B3a€MOPO3YMIHHS MiXk YpsiioM Ykpainu
ta Opranizamieto O6’ennannx Hariif mono HagaHHS pecypciB 10
cxnany Onepauii OOH y Kot-1’IByapi : Bunreno y m. Hpio-Mopx
3 munasa 2014 p. [Enexrponnuii pecypc]. — Pexum nocrymy :
http://zakon4.rada.gov.ua/laws/show/995 152.

32. lomosieHicth (y popmi oOMiHy HoTamu) Mk [Ipencras-
HUNTBOM Ykpainu npu €Bporneiicskomy Corosi Ta ['eHepampHIM
cekperapiarom Pagm €Bpomeiicbkoro Coro3y Tpo BHIPaBICH-
HSl TEXHIYHHX MOMHIOK B YKPaiHOMOBHOMY TeKCTi [IpoTokosy
10 Yroaw Ipo TMapTHEPCTBO i CIIBPOOITHUITBO MiX YKpaiHOIO
i €Bponeiicekumu CrHiBTOBapUCTBAMH Ta iX JeprKaBaMU-uiIe-
Hamu 1po PamkoBy yromy Mik YkpaiHOw Ta €BporneichbKum
CriBTOBapHCTBOM IIPO 3aralibHi IPUHINIHN y4acTi YKpalHU B IIpo-
rpamax CriBroBapuctsa : Bunneno y m. bproccens 7 1 10 uepBHS
2011 p. [Enexrponnuii pecypc]. — Pexxnm noctymy : http://zakon4.
rada.gov.ua/laws/show/994 a45.
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