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TEOPETUYECKHUE OCHOBBI ITIPOBEJEHUA CUCTEMATU3ALIUN
JIOTOBOPOB OF OKA3AHUM YCJIYT B XO3MCTBEHHOM ITPABE

Enena 'OJIMHA,
couckarenb Kadenpbl X03IHCTBEHHOTO ITpaBa
HanmonansHoro ropuandeckoro ynusepcurera uMeHu fSpocinasa Mynporo

SUMMARY
The article emphasizes the importance of the agreements on the provision of services in the economic turnover and investigated
their system in business law. The ways of solving practical problems and provided a number of suggestions and recommendations
for the systematization of contracts on rendering of services in the economic sphere, as well as the improvement of their legal
regulation. Identifies the key criteria of formation of the system, which can be a source of regulation of the contractual relationship
for the provision of the services; subject/object of the contract, taking into account market segment and common to a specific
group of services results, and other criteria that determine the peculiarities of legal regulation of contracts on rendering of services
and the actual nature and specificity of these contractual relationship.
Key words: agreement, system of agreements, service, services provision, agreements with services provision in the economic
sphere, economic activity, systematization of agreements, classification.

AHHOTALUA

B crarbe moguepkuBaeTcs 3HAYMMOCTH JIOTOBOPOB O MPEJOCTABICHHH YCIYT B XO3IHCTBEHHOM 000pOTE M UCCICIYETCS X
cUcTeMa B XO3HCTBEHHOM MipaBe. [IpeaaratoTcst My TH peleHus NPaKTUIeCKUX MpoliieM ¥ MPeoCTaBISIeTCs S MPEeUIOKEHHI
U PEeKOMEHIALMH T10 IPOBEACHHUIO CHCTEMaTHU3alluy JOrOBOPOB 00 OKa3aHUHU YCIYT B XO3IHCTBEHHOH cdepe, a TakKe COBEpILCH-
CTBOBAHUIO WX MPABOBOH periaMeHTalny. BIIestoTcs KIFoUeBble KpUTepuH GOpMUPOBaHHS CHCTEMBI, KOTOPBIMH MOTYT CTaTh
HCTOYHUK PEryINPOBAHHS IOTOBOPHBIX OTHOIICHHH MO MPEIOCTaBICHHUIO YCIIYT; IPeAMeT/00BEKT JOTOBOPA C YIE€TOM PHIHOYHOTO
CerMeHTa W OOILEero Jyis ONpeesICHHON IPYIIIbl YCIyT pe3ylibrara, a TakKe JApyrue KpUTEpUH, ONpeesisione 0COOEHHOCTH
IIPABOBOTO PETyINPOBAaHHS JOTOBOPOB IO OKAa3aHHIO YCIYT M OTpakarouire GakTHIecKylo MPUPOAY M CIeHU(HUKY dTUX XO3sIH-

CTBCHHBIX JTOTOBOPHBIX OTHOIIICHUM.

KunioueBble ciioBa: 10TOBOp, yCiIyra, MPEAOCTABICHNE YCIIYT, XO3HCTBEHHAS IESATENEHOCTD, JOTOBOP 00 OKa3aHUH yCIyT B
XO3sICTBEHHOM cdepe, cucTemMa J0roBOpoB, CUCTEMATH3aIMs JOTOBOPOB, KIacCUBHUKALIHS.

ocTaHoBKa mNpodjeMbl. OMHON W3 TIABHBIX 3aKOHO-

MEPHOCTEW pa3BUBAIOIICHCS SKOHOMHUKH B HACTOSILECE
BpeMsi SIBISIETCS CTPEMHTENBHBIA pOCT cepbl yCIIyr, KOTopast
OXBAaTHIBACT LINPOKHI KPYT BUAOB JESTEIHHOCTH, HAITPABICHHBIX
Ha Y/IOBJIETBOPEHHE JIMYHBIX MOTPEOHOCTEH HACENICHUSI U HYXK|
TIPOM3BOJICTBA, a Takke MoTpedHocTel obmecTsa B neinoM. Cek-
TOp YCIIYT SBISAETCS OBICTPO PACTYIIMM JIEMEHTOM BHYTpPEHHEH
Y MEKTyHapOTHOW SKOHOMHKHU OOJBIIMHCTBA rOCYIApCTB MHPA.
OH 3aHHMaeT MPUMEPHO JIBE TPETH MHUPOBOrO 000pOTa, MPHOO-
perast Bce Oonblliee 3HAUYCHHE UISI SKOHOMHYECKOTO PA3BHTHSL.
Bo Bpems coznanust Eponelickoro Dxonomuueckoro Coooue-
CTBA YCIYTH HTPAJA JAJIeKO He BEIyIIyIO POIib, & ceifdac Ha Tep-
putopun Becero Espornetickoro Corosza oHM cocTaBisitoT oT 60%
10 70% >KOHOMMYECKOH AESITEILHOCTH €TI0 IOCYAapCTB-WICHOB
[21, c. 3]. Ceromnst cepa ycnyr B BEAyIIHX 3apyOSKHBIX CTpa-
HaX BBIPOCIIA B KPYIMHEUIIINI CEKTOP XO3HCTBA: CyMMapHast 101
yeiyr nocturia 65-75% B BaJIOBOM BHYTPEHHEM IMPOAYKTeE, 65—
75% — B 0OI1ICH YHUCIIEHHOCTH 3aHSTHIX | TpeBbicuia 50% oobrrie-
ro o0bema KaruTajioBiokeHui [24, ¢. 10-21].

PazButue cdepsl yciyr B YkpauHe OTCTaeT OT aHaJIOrdy-
HOTO TIpOIIecca B Pa3BUTHIX 3apyOeKHBIX CTpaHax. BerymieHne
VYkpaunbsl B BTO, EC TpeGyer peryiupoBaHusi pPbIHOYHBIX OT-
HOUICHUH 10 JAOCTAaTOYHO NPO3PAa4yHBbIM IpaBUiIaM H Gopmam,
0COOEHHO JTO KacaeTcsi JOTOBOPHBIX OTHOIICHWH MO TPemo-
CTaBJICHUIO YCIIYT, KOTOpbIE OBICTPO Pa3BUBAIOTCS M BIUSIOT Ha
CTaHOBJICHNE SKOHOMHKH TOCY/IapCTBa B IIEJIOM.

Ha ceromust B meiicTByIOIIEM 3aKOHOIATENBCTBE YKPAHHBI
OTCYTCTBYET CHCTEMHOE pa3MEILICHHE CTaTeH, MOCBSIICHHBIX
perIaMeHTalMu XO3sIMCTBEHHBIX JTOTOBOPOB 10 OKa3aHHIO YC-
JyT. BakHBIM [1arom Ha IyTH MPABOBOTO YHOPSIOYSHUS pa3-
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JIMYHBIX XO3SIHCTBEHHO-OTOBOPHBIX OTHOIIEHHH TOJDKHA CTaTh
CHUCTEMAaTHU3al s XO3SIMCTBEHHBIX JOr'0BOPOB O MPEAOCTaBICHUN
YCIIYT, 9YTO IOMOYKET BBISICHUTh X OCHOBHOE (DYHKIIHOHATIBHOE
Ha3Ha4YeHHe, OOeCHeUnTh aJeKBATHYIO IPABOBYIO peErVIaMeH-
Taluio, a 3T0, 0E3yCIOBHO, BIOCIECACTBUN YCOBEPIICHCTBYET
MPaKTHKY UX UCTIOIHEHHSI.

[TosTOMY aKTyanbHOCTH TIPOOIEMBI HCCIIEIOBAHMUS 00YCIIOB-
JIEHA HAJIMYUEM ILUPOKOrO Kpyra BUJIOB XO3AHCTBEHHOW Jes-
TENLHOCTH B KOHTEKCTE MPEOCTABICHHS YCIIYT, 4TO TPpeOyeT ux
JaNbHEHIIel CHCTeMaTH3aliy, HEeNbI0 KOTOPOU SBISIETCST yUIeT
XO3SIHCTBEHHO-TIPABOBOM CHEIU(PHUKHA OTJCIBHBIX JIOTOBOPHBIX
OTHOLICHHH, O0ecIiedeHre ONTUMAIBFHOTO MPABOBOIO PEKHMA
peanu3aniy  XO35CTBEHHO-IOTOBOPHBIX CBSI3€H IpH Tpeso-
CTaBJICHUHU OTACJIbHBIX BUI0B XO3SMCTBEHHBIX YCIyT.

CocrosiHue uccaenoBanus. TeOPETHIECKYIO OCHOBY CTa-
ThU COCTABJISIIOT PabOThI, MOCBAIICHHBIE O0IICH MpodiIeMaru-
Ke MPaBOBOTO PETYIMPOBAHUS XO3SIMCTBEHHBIX U TPAXKIAHCKHX
OTHOIICHHH, CPEeAN KOTOPBIX MOXKHO BBIICIUTH HCCIIENOBa-
nust O.A. bensmeBuu, M.U. Bbparunckoro, C.A. ByTkeBuda,
W.B. Tonosans, B.II. I'pubanosa, b./1. 3aBunosa, I.JI. 3namen-
ckoro, A.C. Komaposa, A.B. JlanreBa, K K. Jlebenena, B.K. Ma-
mytoBa, B.f. Ilemunenka, A.Il. Ilocagckoro, A.W. Ilpuro-
xwuna, P. Caarbe, H.A. CanumaxmeroBoii, A.H. CrankeBuua,
C.B. Xaitaum, B.C. Illepounsi, A.M. SIHOBCKOTO W ApYTHX.
HemnocpenctBeHHO TpoOIeMBbl CHCTEMaTH3alMi JOTOBOPOB Ha
pa3HOM ypoBHE ucciieoBaiu Takue yuensle, kak O.C. Hodde,
B.M. Topnon, I'B. [epuOypr, JI. Dunexuepyc, [1.1. Meiiep,
N.A. Tlokposckuii, [®. llepmieneBud, a cpeny COBpEMEHHBIX
uccienosareneil crour ormetuts M.M. Arapkosa, E.A. be-
nsaesud, C.H. bepseno, JL.K. Beperensuuk, H.C. Ky3nenony,
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PA. Jluposeus, B.B. Jlyus, B.C. Munam, 1.b. HoBuukoro,
E.IL. Opmiok, A.A. Tenecraxosy, P.b. Illumky u mp.

Ho u Ha cerogHs OCTarOTCS AMCKYCCHOHHBIMH BOIPOCHI
OIpE/IEJICHHsI CUCTEMbI JIOTOBOPOB O IPEIOCTABICHUM YCIIYT,
MIOHATHSL YCIYTH B XO3SHCTBEHHOM IIpaBe, COOTHOLICHHS JI0-
TOBOPOB 10 MPEAOCTABICHHUIO YCIIYT CO CMEKHBIMH ITPABOBBIMU
KaTeropusiMH, KPUTEPUEB MX KiIaccupukanud u T. 1. [Toatomy
LeJIBbI0 CTAThH SIBISETCS MOMBITKA BOCIIONHHUTH 3TOT MPo0er,
MPOBE/IS CUCTEMATH3ALUIO JJOTOBOPOB O NPEIOCTABICHUH YCIIyT
B XO3SH{CTBEHHOM IPaBe U PasrPaHHIMB OT APYTHX JOTOBOPHBIX
otHomenui. [IpoBenerne cucreMarru3aiy JOroBOPOB B HAIIIEM
UCCJICZIOBAHUM UMEET LIEIIBIO, TIPEIK/IC BCETO, ONPEICIIUTh MECTO
JIOTOBOPOB 00 OKa3aHUH YCIIyT B CUCTEME X035 CTBEHHBIX JIOTO-
BOPOB, BBIICIIUT UX IPYIIIOBBIC (BUIOBBIEC) XapaKTEPUCTUKH U
0CO0EHHOCTH, IIpeoNpeaesIeHHbIe crienuduKoil u chepoil npu-
MEHEHWSI.

H3znoxenue ocHoBHOro marepuaJja. [IpoGnema cucrema-
TU3AIIMHU JOTOBOPOB I10 TPEOCTABICHHUIO YCIIYT Ha3pera JaBHoO,
HO He TONyYWJia PACHIMPEHHOTO PAaCCMOTPEHUS Ha YPOBHE XO-
3sICTBEHHO-TIPABOBBIX MccienoBanuil. OcBerias BOIIpOC CUCTe-
MaTH3aluK JJOTOBOPOB O MPEJIOCTABICHUH YCIYT B XO3HCTBEH-
HOM IIpaBe W UX MeCTa B CHUCTEME XO3SIMCTBEHHO-TIPABOBBIX
0053aTeNbCTB, MPEXKIE BCEr0, OTMETHM, YTO, B COOTBETCTBHH C
STHUMH JIOTOBOPAMH, UCTIOTHUTEIb OepeT Ha cedst 00s3aTeIbcTBa
IO 33IaHHMIO 3aKa34MKa OKa3aTh ONpPENEeNICHHYIO YCIyTY, a 3aKa3-
YHK 00SI3yeTCs 9Ty YCIIYTy WIH YCIYTH OILUIATHTh.

CyliecTBEeHHOE pa3inyue OT JAPYTUX XO3SHCTBEHHBIX JIO0TO-
BOPOB 3aKITIOYAETCs IMEHHO B TOM, YTO B JIOTOBOPE OKa3aHMS
YCIIyT MaTepuajbHBIA pe3yibTarT JeHCTBHSI OTCYTCTBYET, a Clie-
JIOBAaTENIbHO, OIUIaTe IMOJIEKHT yCIyra Kak TakoBas. Tak, co-
rmacHo 4. 1 ct. 901 I'paxkmanckoro konekca (manee — ['K) Ykpa-
MHBI 110 JIOTOBOPY 00 OKa3aHMUH YCIIYT, OJ{Ha CTOPOHA (MCTIOIHH-
Tellb) 0053yeTCs 10 33/JaHUI0 APYTol CTOPOHBI (3aKa34nKa) OKa-
3aTh YCIYTY, KOTOpasi MOTPeOsIeTCsl B MPOLECCe COBEPIICHNUS
OIIPEeNIETICHHOTO ACHCTBUS I OCYIIECTBICHHUS ONPEEIeHHON
JIESITENIbHOCTH, a 3aKa34uK 00s3yeTcs OIUIaTUTh MCHOJHHUTEIIO
YKa3aHHYIO YCIIYTY, €CIIH HHOE HEe YCTAHOBIIEHO JJOTOBOPOM [26].
W3 comepkaHMSI NPUBEAECHHOTO OIPENETCHHs CIEMyeT, 4TO
B HEM pAaCKpbIBAETCSl CMBICIIOBAs Harpy3ka CJIOBOCOYETaHHUS
«okazaHust ycryr». [109ToMy 00beKTHBHO 0OYCIIOBICHHON JUIS
HCCIIeyeMOTro Mporiecca SBISIeTCS HEOOXOANMOCTh yueTa CyIl-
HOCTH TIOHSITHSL «yCJIyTray Kak IOpUANYECKOIl KaTeropuH J0ro-
BOPHOT'O NIPaBa M €€ OCHOBHBIX ITPU3HAKOB, & TAK)Ke HECOMHEH-
HO MOHUMAaHHE CaMOW CHEelU(pHUKHA JJOTOBOPOB YCIYT B XO3slii-
CTBEHHOI1 cdepe.

DTHMOJIOTHYECKH TTOHATHE «CHCcTeMay (Tped. systema — 1e-
JI0€, COCTaBJICHHOE 13 YacTel) ompenesnsieTcs Kak COBOKYITHOCTh
B3aUMOCBSI3aHHBIX AJIEMEHTOB, 00Pa3yOUIUX 1IEJIOCTHOCTh I
emuucTBO [1, c. 170-179]. CoOTBETCTBEHHO, WCCIECIOBAHHE
TOTO WJIM MHOTO OOBEKTa KaK CHCTEMBI, B HAILIEM CJIydae J10ro-
BOpa 00 OKa3aHWHM YCIIyT, NPEAIOaraeT, BO-IePBbIX, HATNYNE
MHOYKECTBA DJIEMEHTOB, PACCMaTPHBAEMBIX B KaueCTBE €AMHHUI
aHaNIM3a; BO-BTOPBIX, B3aHMMOCBSI3aHHOCTb JTHX JJIEMEHTOB C
00s13aTeNIbHBIM TIPUCYTCTBUEM CHCTEMOOOPA3yIOUIUX CBSI3eH,
00€eCIeuNBaIONIHX IIEIOCTHOCT CHCTEMBI.

CucreMarn3anyio MOXKHO PacCMaTpUBaTh KaK MBICIHTENb-
HYIO JICSITEIBHOCTbD, B MPOLIECCE KOTOPOW M3ydaeMble O0ObEKThHI
OpraHu3yIOTCS B ONPEACNICHHYIO CUCTEMY Ha OCHOBE BBIOpaH-
HOTO NPHMHIMIA. BakHEHIINM BHIOM CHCTEMaTH3aLMH SIBIISCT-
cs1 KnaccuUKalys, T. €. pacrpeaeieHne 00beKTOB M0 IpyIam
Ha OCHOBE YCTAHOBJICHHSI CXOJICTBA U Pa3IHUUsI MEKIY HUMH.
K cucremarnzaumy NpuBOAUT TaKkKe YCTAHOBJICHHE NPUYMH-
HO-CJICZICTBEHHBIX OTHOIICHHH MEXAy H3ydyaeMbIMHU (aKTaMH,
BBIJICJICHUE OCHOBHBIX €JMHHI] MaTepHaa, 4yTo MO3BOJISET pac-
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CMaTpUBaTh KOHKPETHBIH OOBEKT KAaK 4YacTh LEJIOW CHUCTEMbI
[23, c. 37-38].

B cBsi3u ¢ 3TUM 3aciy:KUBaeT BHUMaHHS MOHSATHE «CHCTE-
Ma JIOTOBOPOBY, 1aHHOE A.I. BbIKOBBIM, MO/l KOTOPBIM yYEHBIM
IIpeuIarajJoch MOHUMAaTh COBOKYIHOCTB JIOTOBOPOB, 00MIaar0-
IyI0 BHYTPEHHEH LEJIOCTHOW CTPYKTYPOH, B OCHOBE KOTOPOM
JIEKUT EMHCTBO M B3AHMMOCBSI3b MEXKIY OTHEIBHBIMH JIOTOBO-
pamu [5, c. 4; 7, c. 180-189].

CucremMaTH3aIuio MOYKHO BBIIIOJHATH Pa3HBIMU CIIOCOOAMHU.
OIHUM H3 YacTO BCTPEYAEMBIX CIIOCOOOB CHCTEMATU3AIUH SIB-
nsiercst Kinaccudukanms. 3a4acTyro B HAy4YHOH JIMTEpaType Imo-
HSTHUST «CUCTEMATH3aLUs» U «KIACCH(UKALU» pacCMaTPUBAIOT
Kak paBHO3HauHbIEe [5, . 4]. B mobom cirydae, mocTpoeHue cu-
CTEMBI IOTOBOPOB 00 OKa3aHUM yCIIyT IPEATIoNaraeT uX KJIacCH-
(uKanuro, NEeIbl0 KOTOPOH CIY)KUT OOHAPYKEHHUS CyLIECTBCH-
HBIX YepT CXOJCTBA M PA3IIUYHs MEKITY HUMU.

B nayunoi#t nuteparype UMEIOTCsi MHOTOYHCIIEHHBIE KIIACCH-
(uKaluK 1Mo caMbIM pPa3sHbIM OCHOBAaHMSM, U BCE OHM BIIOJIHE
MOTYT HCIIONB30BAThCS B HAYYHBIX esIX. TeM He MeHee, Mpo-
OreMa BBIIEIICHHS! KPUTEPHUEB CHCTEMATU3aLNN XO3STHCTBEHHbIX
JIOTOBOPOB OCTAETCs MPEIMETOM OCTPBIX AUCKyccuil. Tem 0o-
nee, uro Hu ['K, Hu X03sHCTBEeHHBI KOAEKC YKpauHBI (j1anee
— XK) He cozepar omnpesiesieHus U 00LIel CUCTeMaTH3aliu
J0roBopoB 00 okazanuu ycuyr [10]. Hanpumep, B XK npaBoBoe
perylmpoBaHue MOCPETHUYECKHX YCIYT U YCIYT IO MepeBO3-
Ke TPY30B IPEPHIBACTCSI HOPMUPOBAHUEM HCIIOIHEHUS PadoT ¢
KaluTaJIbHOTO CTPOUTEIBCTBA, ITPOIOIIKACTCS PEryIMPOBAHUEM
VHHOBAIIMOHHON ¥ MHBECTUIIMOHHOW IESATEILHOCTH, 3aKaHUH-
BAETCs ONpENENCHIEM IPABOBBIX OCHOB MpenocTaBiIeHus (u-
HAHCOBBIX yCIIyT. HEeKOTOpbIe MOI0KEHUSI OTHOCUTEIIBHO X035~
CTBEHHBIX JIOTOBOPOB 00 OKa3aHUH YCIYT COIEPIKATCSI OTHOBPE-
MeHHO Kak B cTaTthsix 'K, Tak n XK Ykpannsl, a Takxke apyrux
HOPMAaTUBHO-TIPABOBBIX akTax. Ho mpakTHka XO3siCTBEHHOTO
000pOTa CBUJICTENILCTBYET TaKXkKe 00 OTCYTCTBHHU CIELHAITN3H-
POBAHHOTO XO3SHCTEHHO-IOTOBOPHOTO OhOPMIICHHUS psiia Bax-
HBIX Ul OOIIECTBEHHOIO 000pOTa YCIyT (TENEKOMMYHHKAIH-
OHHBIX, MH()OPMAMOHHBIX, PEKJIAMHBIX, TOPrOBJIS YCIyraMu
yepe3 MHTepHeT).

Kak ormeuaer B.C. Muuai, CIOXHBIH Xapakrep Xo3sil-
CTBEHHOTO 000pOTa OOBEKTUBHO TpeOyeT MpPUBJICUCHUS IMPU
MOCTPOECHUH CHUCTEMBI XO3SIHCTBEHHBIX JIOTOBOPOB «IIOITAIHO-
ro (crymeHuaroro)» merona kinaccudukarmu. Cucrema Xo3sii-
CTBEHHBIX JIOTOBOPOB SIBISIETCS COBOKYITHOCTBIO DJIEMEHTOB
CHCTEMBI JOTOBOPHOTO IpaBa (J0TOBOPHBIX TUIIOB, BUAOB (TIO-
BHJIOB) U Pa3HOBUIHOCTEH), KaXKAbI U3 KOTOPHIX UMEET CBOU
IIPaBOBbIE 0COOEHHOCTH, BBIPAXKAIOIIHECS B IPUMEHEHNH K CO-
OTBETCTBYIOLINM XO3SHCTBEHHO-IOTOBOPHBIM OTHOLICHUSIM CO-
OTBETCTBYIOLIEH KOH(UTYpaluK IMPaBOBBIX CPEACTB, KOTOPbIE
(hOpMHUPYIOT KemaeMyro MOJICIb OTOBOPHOIT cBsizu [ 18, ¢. 299].

B Hay4HOU cpejie mpesiaraeTes 3a OCHOBHOM CHCTEMOOOpa-
3yrouuii GpakTop BEIOUpATh CIEAYIOLINE KPUTEPUH CHCTEMATH-
3aIMU: TPABOBOH PE3YIIBTAT, TO €CTh JIOCTHKEHNE FOPHANIECKOM
uenu gorosopa [14, c. 30-40; 9, c. 85; 12, c. 154]; nanpasnen-
HOCTh WJIM LIeJIeBYyI0 ycTaHoBKY [13, c. 43]; marepuaibHbIN
00BEKT MpaBoOTHOIIEHNH 1 pe3ynbrar [4, ¢. 30-31]; comepxa-
HHME YCTAQHOBJICHHBIX 3aKOHOM IpaB U OOS3aHHOCTEH CTOpOH
[15, c. 15]; X03s1iicTBEHHYIO HAIIPABJICHHOCTH (JJOrOBOPHI B 00114~
CTH IIPOMBIIIUIEHHOTO 000POTa, CETHCKOTO XO3SIHCTBA, TOPTOBIIH)
[2, c. 50-51]; conepxaHue U XapakTep B3aMMHOTO X035 CTBEH-
HOTO OOCIY)KMBAaHUs BCTYNAIOUIMX B JOTOBOPHBIC OTHOILCHHUS
KOHTPareHToB (IOTOBOPHI MO TPEIOCTABICHUIO NMYIIECTBa B
COOCTBEHHOCTb, II0 Tiepeaye MMYIIECTBA B IMOJb30BAHUE, 110
MIPEJOCTABICHUIO KPEINTA, 110 BBINOJIHEHHIO pador) [3, ¢. 65] u
T. 1. He cMOTpst Ha cy1iecTBOBaHME OOJIBIIOrO KOINYECTBA Hayd-

163



JURNALUL JURIDIC NATIONAL: TEORIE ST PRACTICA » HALTHOHAITbHBII IOPHTYECKIi KYPHAJT: TEOPHLS I ITPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

HBIX KJTaCCU()UKALIUH JOTOBOPOB B IPaKJAHCKOM M XO3SHCTBEH-
HOM TIpaBe, HAYKOM XO3sIMCTBEHHOTO TIpaBa ellie He BhIpadoTaHa
euHas K1accu(pHUKAIOHHAS CUCTEMBI JIOTOBOPOB 00 OKa3aHWUH
ycnyr. He cymiecTByer U €AMHOrO MHEHUS 110 3TOMY BOIIPOCY.
[ToaTOMy, MBI CuMTaeM, B OCHOBY CHCTEMATH3aLUM JOJKHBI
OBITh TOJIOKEHBI PA3JIMYHBIC KPUTEPUH W CHUCTEMATH3ALUIO
MOYKHO TIPOBOJIUTH B Pa3HbIC 3TallbI.

Tak, 0600m1ast Hay4YHBIE HCCIECAOBAHNS, CIIEILYeT OTMETHTD,
YTO TEPBBIM ATAllOM U KPHUTEPHEM CHCTEMaTH3alUK XO3sii-
CTBEHHBIX JIOTOBOPOB I10 MPEJOCTABICHHUIO YCIIyT MOXKET CTaTh
HCTOYHUK PErylIMpOBaHMs JOIOBOPHBIX OTHOILICHHUI 10 OKa3a-
HUIO yCIYT.

3nech, O HallleMy MHEHHIO, MOKHO BBIBECTH JIBYXYPOBHE-
BYIO THUIOJIOTHYECKYIO CHCTEMY JOTOBOPOB, KOTOpasl OTpaKaeT
FOPUMYECKYIO TIPUPOLY OTAENIBHBIX IOTOBOPHBIX KOHCTPYK-
WU XO3SUCTBEHHBIX JOTOBOPOB 00 OKa3aHWU yciuyr. llepBrii
YPOBEHb KOIU(PUIIMPOBAHHBIN, UMEIOIINI MOIXYPOBHH — 00IIe-
TpaXXTaHCKHUM, XO35IMCTBEHHBIN M ClIeUalbHbIN; BTOPOH — Te-
KYILIETO 3aKOHO/IATeNIbCTBA, MOI3aKOHHBIX HOPMAaTUBHBIX aKTOB
1 BOOOIIIE «HE TTOMMEHOBAHHBIX» 10rOBOPOB. [1epBEIil ypoBeHb
KJ1acCU(UKAIMU OTPaKaeT XapaKTePUCTHUKY JIOTOBOpa C IMO3H-
LUK OOLIMX MOJIOKEHUH O JOTOBOPE M BKJIIOYAET KaK caMy Xa-
PaKTEepUCTHUKY, TaK U BUJIOBYIO IPEIOIIPE/IEIEHHOCTh, a BTOPOM
0aszupyeTcs Ha IPaBOBOW MPHPOJIE IOTOBOPA, €ro LElH U MecTe
B CHCTEME JIOTOBOPHOTO T1PABa.

Tak, 10CTaTOYHO HHTEPECHbIE TPUMEPBI OTMEUEHHbIX BbIIIE
«HE TIOMMEHOBAHHBIX» JIOTOBOPOB, KOTOPhIE HE HAIIIM CBOETO
3aKpeIUIeHNs B JICHCTBYIOIIEM 3aKOHO/IAaTENILCTBE, TOUTH HE U3-
BECTHBI IO CBOEH MPaBOBOW MPHUPOAE, HO B MOCIEAHEE BPEMs
MOSIBUJTMCH B IOPUJIMYECKON MPAKTUKE — YEPIIUIUHT-ZIOTOBOPBI
0 TIPEIOCTABICHUIO YEPIHANHIOBUX YCIYT TPOQecCHOHAb-
HBIMH MJIM JIPYTUMH TaHLEBAJIbHBIMHU TPYNIIAMU JJIsl pa3orpesa
3pHUTeNIeii BO BpEMsi CIIOPTUBHBIX COPEBHOBAHUM WIIM JIPYyTHX
MEpOIIPUATHH MaccoBOro xapakrepa. Kpome Toro, HaumHaercs
1 TONCK 3((EKTUBHBIX HANPABICHUH HCIIOIB30BAHMS HOBBIX
BUJIOB YCIIyT ceTd VMHTepHET Ajsi HyXKJ Pa3iIM4YHbIX CEKTOPOB
9KOHOMHKH. [Tone3HoCTh Web-CTpaHuIl B Ka4eCTBE HHCTPYMEH-
Ta MApKETHHIa yXe He BbI3bIBA€T COMHEHUH. OHU MMEIOT He-
OrpaHMYEHHBIH MTOTEHIINAI B PEKJIaMe MpeiaraeMbIX KOMITaHH-
SIMU TIPOYKTOB U YCIIYT, U B HEJaJIeKOW MEepCIEeKTHBE CIEAYET
0XMAATh Pa3pabOTKH BCE HOBBIX BUIOB YCIYT CETH.

Xorenock Obl 3aMETHTh, YTO JIOTOBOP — 3TO, IIPEIKAE BCETO,
[IPaBOBOE SIBJICHHME, HAXOMAIIEe OTPAKEHHE B HOPMATHUBHBIX
paBoBbIX akTax. CyIlecTBOBaTh BHE IIPaBa OH HE MOXKET, U, CIIe-
JIOBaTeNIbHO, KPUTEPUI CUCTEMATU3aIMU JOTOBOPOB TAKXKe JI0JI-
KeH OBITH cBsi3aH ¢ ipaBoM. C 3TOH TOUKH 3peHHs] MOXKHO chop-
MHPOBAaTh CUCTEMY XO35HCTBEHHBIX JIOTOBOPOB, 10 KOTOPO OHU
TIO/ICJIEHBI 110 Pa3MEIIEHUI0 HOPM O XO3SHCTBEHHBIX JIOrOBOpax
B TIO3UTHBHOM IIpaBe Ha /IB€ OCHOBHBIE TPYTIIBI: a) OXBaUYCHHbIE
perymupoanuem B 'K u XK Ykpaussr; 0) yperyaupoBaHHbIC 32
npenenamu 'K u XK Vkpaussl.

Kak ormevanoch, B OCHOBE CHCTEMBbI JIOTOBOPOB O Tpe/o-
CTaBJICHUH YCIYT TOJOXKEHA YCIyra Kak crneluduyeckuii o0b-
eKT XO3AHCTBEHHBIX IIpaB. BTOpbIM 3Tarmom, ucxons U3 mpose-
JIEHHOTO BBIIIE aHAIN3a OCOOEGHHOCTEH J0roBopa Ha OKa3aHWe
YCIIyT, MOJKET CTaThb UX CUCTEMATH3aLMsl, B Ka4YeCTBE KPUTEPUS
pasrpaHUYeHUs] KOTOPOM CleAyeT paccMarpuBaTh OT/EJIbHBIC
CErMEHTBI PbIHKA YCIYI, YTO paclpeelIfioTcs 3a XapaKTepoMm
JEATENbHOCTH U TIOJE3HBIM, OOLINM JUISl OIIPeeIEHHON IPYTIIbI
YCIIYT pe3yJIbTaToM, TO €CTh KJIacCH(UKAIMOHHBIM KPUTEpHEM
€CTh MPEIMET/O0BEKT JJOTOBOpa C YYETOM PBIHOYHOTO CETMEH-
Ta. A.A. MarBeeBa BBIJIENISICT MIPU3HAKH, XapaKTEPU3UPYIOIIHE
JI10001 PHIHOK: a) HAJIMYME MPOAABIOB U TIOKyIIaTeeld TOBapoB,
padoT MM YCIIYT, a TaKXKe MMOCPEITHUKOB MEXYy HUMH; 0) HaJi-
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YHe YETKOrO IpeaMeTa KyIUTH-TIPOIaXu; B) IUis 3DPEeKTHBHOTO
(hYHKLIIMOHNPOBAHUS PHIHKA HEOOXOAUMBIM €CTh PETyJIHpYIoLIee
Bo3JelicTBUe TocynapeTsa [16, ¢. 137]. YuureiBas 3TH npu3Ha-
KH, CETOJHS CJIeIyeT BBIACIUTh B PAMKaX PHIHKA YCIYT TaKHe
CeTMEHTBI: PBIHOK (DUHAHCOBBIX, TPAHCIIOPTHBIX, TEJIECKOMMY-
HHUKAIIMOHHBIX, MHPOPMAIMOHHBIX, PEKIAMHBIX, MOCPEIHUYE-
CKHX YCITyT, TEXHOJIOTUUECKUI PBIHOK ¥ pyrHe. Takke yciayru
MPEJOCTABISIIOTCS B PaMKaX MHBECTUIIMOHHOTO, JIEKTPOHHOTO
Y MHHOBAIIMOHHOTO PHIHKOB. OObEeANHEHHS XO3SHCTBEHHO-TIpa-
BOBBIX HOPM, PETYJIHPYIOMIUX ITOAOOHBIE TOTOBOPHBIE YCITyTH,
0 CYTH, €CTh YHU(UKALMEH IPABOBOTO PETYINPOBAHUS OIpe-
JIETIEHHOTO pbIHKA ycIyr. Takum o06pasom, peuiaraercst, 4To0bI
oTnenbHbIe IIaBbl XK ObLIN MOCBSIIEHE! (PUHAHCOBBIM YCIIyTaM
(mpexMeToM J0roBOpa O MPEIOCTaBICHUN (UHAHCOBBIX yCIyT
JIOJDKHO TIPU3HABATHCSI COBEPIICHUE OMPEISNCHHbBIX (pUHAHCO-
BBIX OIeparnuii, a 00bEKTOM — (PHHAHCOBBIE aKTUBBI, C KOTOPBI-
MU CyOBEKTBI OCYIIECTBISIIOT (PMHAHCOBBIE onepanuu [ 11, ¢. 9]),
uH(OPMALMOHHBIM (IIPEIMET AO0roBopa — ASHCTBUs MO cobpa-
HHIO, COOTBETCTBEHHOM 00pabOTKe M MPeoCTaBICHIIO HHDOP-
Maluu B popme oT4eTa), MOCPEAHNIECKUM (TIPEIMET JI0OTOBOpa
— (HUCTIONHEHHE IOPUIMYCCKUX W/MIH (HaKTHICCKUX EUCTBHUIMA
MIOCPETHUKOM MO 33/IaHUIO, 33 CUET U B MHTEpecax 3aKa3duKa»
[22, c. 8], oObeKkTaM OroBOpa — «4yrKas MPEANPUHIMATEIILCKAS
JIeSITENIbHOCTD KaK (akTop npousoncTsay [19, c. 288]), mpouee.

PaccmarpuBasi COBpeMEHHYIO CHCTEMY JIOTOBOPOB 00 OKa-
3aHHM YCIYT, TJIe KpUTepueM OyIeT MpeaMeT/OObeKT, CleayeT
OTMETHUTb, YTO OHA MOXET OBITh MPEJCTABICHA B PAMKaX JaH-
HOTO POJIOBOTO TTOHSTHS JOTOBOPOB KaK IPYyIIIIa JOTOBOPOB 00
OKa3aHHHU YCIIYT, KXKbII U3 IOTOBOPOB KOTOPOH MMeeT 000co-
OJICHHYIO THIIOJOTHYECKYIO MPEICTABICHOCTD, XapaKTepH3yeT-
Csl CTOMKOCTBIO THITOJIOTHMYECKHX TPHU3HAKOB, COOTBETCTBEHHO
HOPMBI, KOTOPBIE PETYIUPYIOT AaHHBIH JOrOBOPHBIM THII, 00pa-
3YIOT OT/ICBHBIN MPABOBOI HHCTUTYT.

TpeTbuM 53TaroM CHCTEMAaTH3allMd MOTYT CTarh JApyrHe
KPUTEPUH, OINpEIeISIIOINEe OCOOCHHOCTH MPaBOBOIO PETYIIH-
POBaHMsL JOrOBOPOB 110 OKa3aHUIO YCIyr U OTpakaromue ¢ak-
THYECKYIO TIPUPOAY U CHEUU(UKY dTHX XO3SHCTBEHHBIX JIOTO-
BOPHBIX OTHOIIEHNH. VIMH MOTYT cTaTh Cleayrolye: Xapakrep
PaBOCYOBEKTHOCTH YCIYTOIPEAOCTaBUTENS, COMIACHO JTaHHO-
TO KPUTEPHSL, TIOTOBOPHI 00 OKa3aHUH YCITyT TOAPA3AEISIOTCS Ha
JIOTOBOPBI, B KOTOPBIX YCITyTONPEI0CTaBUTENb ¢ 00IIel mpaBo-
CYOBEKTHOCTBIO (IOTOBOP XPaHEHHMs), U JIOTOBOPBI, B KOTOPBIX
YCITYTONPEI0CTABUTEIb CO CIIEUATBEHON TPaBOCYOBbEKTHOCTHIO
(OCyIIeCTBISIET MEATEABHOCTh MPH HAJIWYHUH COOTBETCTBYIO-
HIMX pa3pelleHNH WK JTUICH3UH, HAPHUMEp COMIACHO 3aKOHY
Vipanabl «O JTHLIEH3UPOBAHUN ONPEACIICHHBIX BHIOB XO3Si-
cTBeHHOI nesrenbHocTH» oT 01.06.2000 1) (moroBop anjaep-
paiitunra). ITopsmok (hOpMHPOBaHHUS CBSI3eH, MONOKSHHBIX B
OCHOBY JJOTOBOPA, COITIACHO KOTOPOMY HCCIIETyeMbIe JIOTOBOPHI
JACJIATCA Ha TMPAMBIC, 3aKIIFOYacMbIC HCTIOCPEACTBCHHO MEXKIY
CTOPOHAMHU U TOCPEHUYECKUE (AreHTCKUI OrOBOp, JOTOBOP
KOMHCCHH, JJOTOBOP KOHCHTHALIMM), TI0 KOTOPBIM YYaCTHUKH
JIOTOBOPHBIX CBSI3el OOCIIY’)KUBAIOT HE COOCTBEHHBIE MOTPED-
HOCTH, & UHTEPEChI TPETHUX JIUII, BBIMOHSIS 3aKa3bl 32 UX CUET
[8, c. 328]. Ilopsimok ompeneneHust eHbI YCIyTH: IOTOBOPBI O
MPEIOCTABICHUU YCIIYT CO CBOOOJHBIMU PHIHOYHBIMH IICHAMHU
Y JIOTOBOPBI C TOCYIAPCTBEHHBIMHE IIEHaAMH — (PUKCUPOBAHHBIMU
WU PETYIHPYEMBIMH (PETYINpOBaHUE [IeH B TapU(OB SBIIETCS
OJTHUM M3 OCHOBHBIX CPEJICTB TOCYIAPCTBEHHOTO PEryJIHpoBa-
HUS XO3UCTBEHHOU JIEATEITLHOCTH).

[puBeneHHbIE BBIMIE KIACCU(PHUKAIMOHHBIE KPUTEPUH CH-
CTEMaTU3aliK OrOBOPOB O IPEJOCTABICHUM YCIYr HE SIBIIS-
IOTCSl MCUCPIIBIBAIOIINMY, Bellb CaMa CUCTEMa XO3SHCTBEHHBIX
JIOTOBOPOB MO TPEIOCTABIECHUIO YCIYT TIOCTOSIHHO Pa3BHUBACT-
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cs. BaxXHBIM €cTh TO, YTO IIPU CHCTEMATH3allUK JJOrOBOPOB, B
KOHEYHOM CUeTe, JOJDKHA OBITh OTCTPOSHA CHCTEMA J0TOBOPOB
C UETKOM MepapXuell CUCTEMHBIX MPU3HAKOB: «JOTOBOPBI 00b-
€IMHEHBl B ONpeJeJICHHbIE TPYIIbl, Ha KaXIOH Clienyromei
CTYTIeHH KJIacCH()UKALMH JTOIDKHBI OTPaXKaTh OCOOCHHOCTH TIpe-
JBILYIIUX U, KPOME TOr0, UMETh JOMOIHUTEIBHYIO CIIELUPUKY»
[20, c. 25].

BsiBonbl. [lonBoas utor, ciemxyer OTMETHTD, YTO B HACTOSI-
1iee Bpems LENbli psil JOTOBOPOB 00 OKa3aHUU OTJCIbHBIX BH-
JIOB yCIIyT MOTYT NPETeHI0BaTh Ha crienuduuecknii mpaBoBoi
PEXUM B paMKaxX OTJENbHOU IIaBbl XO3IHCTBEHHOTO KOAEKCa
Ykpaunsl. 1, COOTBETCTBEHHO, B JallbHEHIIIEM BO3MOKHO HOP-
MBI, PEryIUPYIOIIHe OKa3aHHe MOMMEHOBAHHBIX KOHKPETH3H-
POBAaHHBIX YCITyT, HEOOXOIMUMO BBIAEIUTH B CAMOCTOSITEIIBHBIN
[PAaBOBOW HMHCTUTYT XO3SHCTBEHHOTO IPaBa C COOTBETCTBYIO-
miei permaMeHTanyeil. 1o, HalpuMep, 10roBopa O MPeIoCTaB-
JeHny (PUHAHCOBBIX, MOCPETHUYECKHX, TEIEKOMMYHHKAMOH-
HBIX, THQOPMAIIMOHHBIX, PEKIIAMHBIX, TPAHCIIOPTHBIX U HEKOTO-
PBIX APYTHX YCIIYT.

CucremaTtrika XO3SHCTBEHHBIX JOTOBOPOB MO MPEIOCTaB-
JIEHHIO ycIIyr (hOpMHpYyeTCsl B 3aBUCHUMOCTH OT LIEJIM CHUCTEMa-
THU3alMU U BBIOPAHHBIX KpUTepreB. Hannuue mmpokoro kpyra
BHUJIOB XO3SICTBEHHOH JEATENPHOCTH B KOHTEKCTE IPEROCTaB-
JICHUS! yCIIyT TpeOyeT uX AaibHEeHIel CUCTeMaTH3aliH1, LIEIbI0
KOTOPOH SIBISIETCS y4eT XO3SIMCTBEHHO-TIPABOBOW CITEIU(HUKA
OT/ICNBHBIX JIOTOBOPHBIX TPy (BHIOB), OOECIICUEHNUE OITH-
MaJILHOTO NPABOBOTO PEXKHMMA Pean3aliii X03sIHCTBEHHO-II0T0-
BOPHBIX CBSI3eH MPH MPEIOCTABICHUH OTIEIbHBIX BUIOB X035~
CTBEHHBIX YCIIYT U T. II.

[pencraBnsercs, 4YT0 C METOAOJIOTMYECKON TOUKH 3PEHHS
JajbHeHIass CHCTeMaTH3alHsl TIOTOBOPOB 00 OKa3aHHU YCIyT
JIOJDKHA ITPOUCXOAUTH B COOTBETCTBHH C KIFOUEBBIMU KPUTEPHSI-
MU (DOPMUPOBAHHSI CUCTEMBI, KOTOPIMH MOT'YT CTaTh UCTOYHUK
PEeryITMpOBaHHs IOTOBOPHBIX OTHOIIEHHH IO TPEI0CTABICHUIO
YCIIyT; MPEAMET/O0BEKT JOroBOpa C YYETOM PHIHOYHOIO CEr-
MEHTa 1 OOLIEro JUIsl ONPEENIEHHOM IPYIIIb] YCIYT pe3yibrara,;
TaKoKe JIPyrie KPUTEPHH, ONpeelsIIoIIne 0COOCHHOCTH TIPaBo-
BOTO PETYIMPOBAHMS JOTOBOPOB IO OKA3aHUIO YCIYT M OTpaka-
fonme GaKTHUECKYIO IPUPOAY U CHEUU(HKY STHX XO3SHCTBEH-
HBIX JIOTOBOPHBIX OTHOLICHMH (XapakTep MpaBoCyOBEKTHOCTH,
MOPsI0K (POPMHUPOBAHUS CBSI3EH, MOPSIIOK ONPEACICHUSI [IEHBI
YCIYTH | p.).

IpoBeneHne cucTeMaTH3aluy JI0TOBOPOB 00 OKA3aHHUU yC-
JIyT B XO3SHICTBEHHOM IIpaBe MO3BOJIUT CHCTEMAaTH3UPOBATH XO-
351ICTBEHHOE 3aKOHOJATENLCTBO B YACTH PETyIMPOBAHMS X035~
CTBEHHBIX OTHOILIECHUI, 00ECIEUNTh €r0 COIIACOBAHHOCTD, 00-
JIETYUTD MPOLECC IPUMEHEHHS OTACIBHBIX HOPM OTHOCHTEIHEHO
TOTO WJIM MHOTO THIIA, BUAA (IOIBUIA), PA3HOBUIHOCTH X035~
CTBEHHBIX JIOTOBOPOB. YeTKO MpoBeIeHHAsI CUCTEMAaTH3aIIusI J10-
TOBOPOB 00 OKa3aHMH YCIIYT SIBISCTCS] B)KHBIM IIaroM Ha IIyTH
MOJICIIUPOBAHHS FOPUIMYECKUX KOHCTPYKIMH XO3SHCTBEHHBIX
JIOTOBOPOB 00 OKa3aHWH YCIIYT, MOBBIMIEHHs d()(PEKTHBHOCTH
XO3HCTBEHHOTO 3aKOHOJATENbCTBA, PELICHHs] MPOOIeMBbI HC-
TMOJIHEHHUS TAKUX JIOTOBOPOB Ha NPAKTHKE.
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