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OCOBEHHOCTH ITPABOBOI'O PEI'YJIMPOBAHUA PETUCTPALIUHN
BEIIHBIX ITPAB 110 3AKOHOIATEJIBCTBY YKPAUHbI

Mupocaasa JSAKOBUY,
KaHAUIAaT IOPUINUCCKUX HAYK, TOEHT Kadeaphl IpakJaHCKOTO IIpaBa U mpoiiecca
JIpBOBCKOTO TOCYAapCTBEHHOTO YHUBEepCcHTETa MMeHU VBana dpaHKo

SUMMARY
The article represents scientific research of peculiarities of the real estate state registration in Ukraine through the powers
of the notaries as subjects, empowered by law to act as state registrars. Author analyses legislative procedure of real rights
and its encumbrance state registration. The role of notary as guarantor rights and interests realization by subjects of civil
relations in the field of real rights and its encumbrance is substantiated, also notary pointed out as a form of rights and its
encumbrance protection.
Key words: notary, state registrar, real rights and its encumbrance, rights registration.

AHHOTANOMUA
B crarbe MpoBOIUTCS TEOPETUYECKOE MCCIIE0BaHIE OCOOCHHOCTEH roCyJapCTBEHHONW PErHCTpallii HEABUKUMOCTH
B YKpauHe B KOHTEKCTE KOMIIETEHLIMH HOTAPHYCOB KaK CyOBEKTOB, YHOJIHOMOYEHHBIX 3aKOHOM HCIIOJIHATH OOS3aHHOCTH
TOCYIapCTBEHHBIX PErucTparopoB. OCyIECTBISAETCS aHAIN3 3aKOHOIATENbCTBA, KOTOPOE PEryIHpYyEeT OCYIIECTBICHHUE Pe-
THCTpAIUU TIPaB U UX 0OpeMEHEHN Ha HEABXMMOE NMyIiecTBO. OOOCHOBAaHO pONb HOTApHATa KakK rapaHTa peaan3anui
IIpaB ¥ MHTEPECOB IPaKIaH M IOPHIMUYECKHX JIUIL B chepe BEIIHBIX MTPaB U UX 00pEeMEHEHHH, a TaKKe Kak (PopMy OXpaHbI

1 3aIUTHI IPaB U UX 00pEeMEHEHHH.

KuroueBble cjioBa: HOTapuyc, FOCYAapCTBEHHBIN PETHCTPATOP, BEIIHBIE IPaBa U NX OOPEMEHEHUs], PErncTpanus Mpas.

HOCTaHOBKa npodiembl. [IpoGnemsl rocynap-
CTBEHHOH PErucTpaIiy CIEJ0K M BEIIHBIX MpaB
Ha HEIBMKMMOE UMYIIECTBO SIBIISIIOTCS OAHUM U3 MPHOPH-
TETHBIX BOTIPOCOB HCCIIEJJOBAHUS YUEHBIMH PA3HBIX CTPaH
C IPOTHBOTIOJIOKHBIMH TIPaBOBBIMH cucTeMamu. HeoOxomu-
MO OTMETHUTh, UTO Kax/asi IPaBoOBasi HALlMOHAJIbHAS CUCTE-
Ma UMEeT CBOM 0COOEHHOCTH. [1ONBITKM BHEAPHUTS JIydIIne
WU U NOJOXKEHHUs JaKE CaMOM YCHEIIHOM AeiCTBYIOLIEi
CUCTEMBI pPErucTpalyu B CBOW HALMOHAJIBHBIN IIPaBOIIO-
PSIOK HY)KHO OY€Hb OCTOPOXKHO, M 00513aTEIIEHO YUUTHIBAS
NCTOPHUYECKHE OCOOCHHOCTH Pa3BUTHUS CHCTEMBI TOCynap-
CTBEHHOW PETMCTPALIMH B KaXJ0U CTpaHe.

11 dpespanst 2010 roga [Ipesunentom YkpauHsl Obuia
MOANHUCaHa HOBas penakuus 3akoHa YkpauHsl «O rocy-
JApCTBEHHOW PETHCTPAIMU BEIIHBIX MPaB Ha HEJBUKH-
MO€ UMYIIIEeCTBO M UX o6pemeneHui» ot 1 nrons 2004 roga
[1]. Ha wucnonHeHue BbllIeyKa3aHHOTO 3akoHa, [lo-
craHoBieHneM KaOnnera MuHucCTpoB YKpamHbl oT 22
nroHsA 2011 roga mox Ne 703 6511 yrBepxkaeH «Ilopsmox
TOCYZapCTBEHHOW pPETHCTpAIlMU NMpaB Ha HEIBHKUMOE
MMYIIEeCTBO U nx obpeMmeHnenunii» [2]. [loctaHoBIEHHEM
Kabunera MunuctpoB Ykpauwnsl ot 17 oxtsabps 2013
roga Ne 868 stot [lopsimok yTBEpKIeH B HOBOH penax-
uu [3].

Heas crarbn. [IpeanaraeM paccMoTpeTh 0COOCHHOCTH
TOCYJapCTBEHHON PErucTpaliyl HEBIKUMOCTH B YKpanHe
B KOHTEKCTE€ KOMIIETCHIIUH CyOBEKTOB, YIOJIHOMOYEHHBIX
3aKOHOM HCITOJHATH 00S13aHHOCTH TOCYJapCTBEHHBIX PEru-
CTPaTopoB. DTO B MEPBYIO OYEPEb OTHOCUTHCS K HOTApH-
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ycaM, KOTOpbIe HaJeeHbl JIOMOTHUTEIBHBIMI (QYHKIHSIMH
TOCYAAapCTBEHHOTO PETHCTPATOpa.

H3zi10:xeHHe 0CHOBHOIO MaTepuaJia. [ paxx1aHCKUi KO-
nekc Ykpaunbl [4] (nanee — 'K Ykpaunbl) OblT IPUHST B
2003 romy kak HOPMATHBHBIN aKT 4acTHOTO IpaBa, U MO-
CKOJIBKY PErucTpanusi BOCIIPHHUMACTCS YYCHBIMH Kak IIy-
OnmuaHBI UHCTUTYT, TO B I' K VKpanHsl 3aKOHOAATENH TOJb-
KO yroMuHaert ee. [IockonbKy Bce-Taku perucTparys TeCHO
CBsI3aHAa CO MHOTMMH IOPUANYECKUMH (haKTaMH, KOTOpbIE
UTPAIOT TIEPBOCTEIICHHYIO POJIb B IPAXKJAHCKUX MPABOOTHO-
IICHUAX, TO HHTEPEC OTHOCUTEIBHO HEe TOCTATOYHO BEJHK
CpeIy yUeHBIX.

Kak ormewaer U.B. Cnacubo-®DareeBa, cieayeT KOH-
CTaTHPOBaTh MHOTOBEKTOPHOCTH PETHUCTPALMH, €€ pas-
JUYHOE TIpefHA3HaYeHWEe W TPABOBBIE ITOCIEIACTBUSA
[5, c. 147]. YkpauHckoe 3aKOHOAATEILCTBO IPelycMaTprBa-
€T pa3JINYHbIC BU/IBI PETUCTPALINH, B YACTHOCTH: CyObEKTOB,
00BEKTOB, FOPUANIECKIX (DAKTOB, CACTOK U mpaB. CeromHs
0OJIBIIION MHTEPEC KaK y TEOPETHUKOB, TaK U y MPAKTHKOB
BBI3BIBACT PErUCTpALsl BEIIHBIX PaB U UX 00OPEMEHEHHUH.
B nepByto oueperns 3TOT HHTEPEC BBI3BAH Pa3BUTHEM PHIHKA
HEJBIKUMOCTH U CTPEMHTEJIBHBIM POCTOM OTHOIICHHH B
cdepe 3aKIIIOUEHHS CHIENIOK, IePexoaa IpaBa cOOCTBEHHO-
CTH, BOBHUKHOBEHHUSI y JINIA CYOBEKTUBHBIX ITPAB.

3a 3aKOHO/IATEIECTBOM YKPAaHHbI HOTAPUYC BHICTYTIACT B
9TOM 3BEHE KaK OpTraH OXpaHbI M 3alUTHI IPaB M 3aKOHHBIX
MHTEPECOB CyOBEKTOB 3THX IPABOOTHOLICHUH. Briepsble
B cT. 18 'K Ykpaunsl 3akpersieHsl HOJTHOMOYUSI HOTApHy-
ca OTHOCHTENIBLHO 3alIUThl UM Tpa)KJaHCKuX mpaB. Kpome
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9TOTO, 3aKOHOJIATENb, 3aKPETHUB MOJIOKEHNE 00 00sI3aTeNb-
HOM HOTapHaJbHOM YJOCTOBEPEHHUH JIOTOBOPOB KYIUIU-
MPOJAXH 3€MEIbHOTO Y4acTKa, €AWHCTBEHHOTO HMYyIIle-
CTBEHHOTO KOMIIJIEKCa MPEATPHUATHS, KHUIOTO oMa (KBap-
TUPBI) WK JIPyToro HeIBMKUMOTO umyiiectsa (ct. 657 I'K
YKpauHsl), elie pa3 NoATBEpANII, YTO TOCY/IapCTBEHHAs pe-
THCTpAIHs B COYETAaHNH C HOTAPHAIBHBIM Y/IOCTOBEPECHUEM
CZIEJIOK C HEABMKMMOCTBIO BBICTYNAIOT IIPABOBBIMU T'apaH-
TUAMMU 3alIUTHI ITpaB U UHTEPECOB I'paKaaH, FOPUIUICCKUX
JIML, KOTOPBIE SIBIISIIOTCS YYaCTHUKAMM CJIEJIOK ¢ O0OBbEKTa-
MU HEJBIKHMMOTO MMYIIECTBA, 00CCIIEUNBAIOT 3aKOHHOCTD
000pOTa HEIBUKUMOCTH U CHOCOOCTBYIOT CHIKEHHUIO KO-
JIMYECTBA CIIOPOB OTHOCHTEIIBHO JICHCTBUTEILHOCTH CJie-
JIOK, CBSI3HBIX C HEJIBUSKUMOCTBIO.

B sToM HampaBieHuu YkpamHa cMOIVIa IIPEIOCTaBUTh
06HleCTBy HOBBIC TIOAXOJbI B OTHOUICHHMU PETrUCTpaAlUU
BEIIHBIX NPaB ¥ c(hOPMUPOBATH PETHCTPALIOHHBIE OPTaHbI
TaKUM 00pa3oM, YTO TepesaB YacCTUIHO (DYHKIHH 1O Peru-
CTpall¥ BEIIHBIX MpaB U MX OOpEeMEHEHHWH HOTapuycam,
MOBBICHJIa YPOBEHB JIOBEpHsI 00LIECTBA KaK K TOCYAapCTBY,
TaK M K HOTapuycaM, YMEHbIINIa OIOpOKpaTHYECKHE Ipo-
LEeypbl OTHOCUTEIBHO PETMCTPALlMK BEIIHBIX MPaB M HX
oOpeMeHeHNH, TUKBUINPOBAIa BpEMEHHBIN MPOOeT B yI0-
CTOBEPECHUH CJICNIKM M PErHCTPAlMH BEIHOTO MpaBa, uyeM
YKpenuia BO3MO>KHOCTb ITOJy4YEHHs MPpaBa COOCTBEHHOCTH
HOBBIM TIpaBooOmamareneM 0e3 KaKuX-THOO PHCKOB IS
Hero. [Iporecc nepenayn npas perucrparopa HOTapuycam —
9TO IPOLIECC HE OJTHOTO JIHS, @ HA0OOPOT MPOLIECC, KOTOPBIH
COIIPOBOYKAAJICS OOIIIECTBEHHBIM 00CYKIEHHEM KaK CO CTO-
POHBI 3aKOHOAATENIEH, YUEHBIX, TPaK]aH, PEACTaBUTEIEH
rOCyAapcTBa, TaK U CAaMUX HOTApUYCOB.

[TpakTHKa CBUIETEIBCTBYET, YTO KPOME BBICOKOTO JI0-
BEpHUsI CO CTOPOHBI I'OCYJAAapCTBa, HOTApPUyCaM JIOBEPSET U
00I1IeCTBO, TMOCKOJIbKY 3aKOHOM 3aKpEIUIEHA CIIeIHalIbHast
OTBETCTBEHHOCTh HOTapuyca BCEM CBOUM HMYIIECTBOM
(B 4acTHOCTH, HOTapuyca, KOTOPBIH 3aHMMAaeTCsl YacTHOM
MpaKTHUKOH). Bo3nmokeHneM 3akoHOmaTeNleM MpaB U 00s-
3aHHOCTEH TOCYAapCTBEHHOTO PErucTpaTopa Ha HoTapuyca
MI03BOJISIET COBMECTHTh MOMEHT 3aKJIFOUSHHUSI JIOTOBOPA, €ro
HOTapHaJIbHBIM yJ0CTOBEPEHHEM, 1 BOZHUKHOBEHHEM IIpa-
Ba COOCTBEHHOCTH.

Hogas penakius ct. 334 I'K YkpauHsl CBSI3BIBaCT MO-
MEHT BO3HHKHOBEHHUS IpaBa COOCTBEHHOCTH C Trocyap-
CTBEHHOI perncTpanueil yxxe He C/IeNO0K, a IpaBa Ha He/IBU-
KMMoe umyliecTBo. Ha mpeumyiectsa rocyaapcTBEHHOM
perucrpanun ykassiBaer M.B. Cnacubo-®areepa: a) cie-
JICHUSI TOCY/IapCTBEHHOTO peecTpa OylyT COOTBETCTBOBATH
IpaBaM JECHCTBUTEIBHBIX COOCTBEHHUKOB HEABMKUMOCTH;
0) HOpMa 0 MOMEHTE BOZHUKHOBEHUS MMPaBa COOCTBEHHOCTH
CTaHOBUTCSI UMIIEPATUBHOM, YTO HE IO3BOJSIET M3MEHUTH
€ro B JIOTOBOPE; B) €CTh BCE MPENNOCHIIKH Ul CO3AAHUS
€IMHOTO OpraHa, OCYIIECTBISIOLIEI0 TOCYJapCTBEHHYIO
perucTtpanuro 1npaB Ha HEABUKHUMOCTL U MPECAOCTABIICHUA
HOTapuycaM JOCTyIa K TOCYAapCTBEHHOMY pEecTpy JUls
BHECECHHUSI B HETO CBEICHHMH 00 YHOCTOBEPEHHOH CIEIKE:
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) C Y4ETOM MPEABIAYIIETO MyHKTa OYIyT BO3MOXHBI CHICII-
KU CO CJIOXKHBIMH BEIl[aMH, TAKUMH Kak ycajnoa [5, c. 151].

3a ompenencHrEM, KOTOPOE COACPKUTCS B CT. 2 3aKoHa
Ykpauns! «O TOCyIapCTBEHHOMN pErHCTPALlNH BEIIHBIX TIPaB
Ha HEIBIDKUMOE HUMYIIECTBO M UX OOpPEMEHCHHI», TOCY-
JAPCTBCHHASI PETHCTPALIUS BCIIHBIX MPAaB HA HEIBIDKUMOC
UMYIIECTBO — TO O(HUIIHANBEHOE MPU3HAHUE U MTOJTBEPIK-
JICHUE TOCYIapcTBOM (DaKTOB BO3HMKHOBEHHS, Iepexofa
WM MIPEKpalleHus paB Ha HEJBUKUMOE HMYIIECTBO, 00-
PEMEHEHUIT ATHX IPaB, ITyTeM BHECCHHUS COOTBETCTBYIOMICH
3armucy B ENWHBIN peecTp BENTHBIX NMpaB Ha HEABIDKAMOE
HUMYIIECTBO.

MsI cunTaeM, 4TO MpaBa Ha HEIBUKMMOC UMYIICCTBO,
BO3HHUKAIOT HE C MOMCHTA MX TOCYIapCTBEHHON PErHucTpa-
[IMH, @ C MOMEHTA HOTAPHAJIBHOTO YIOCTOBEPEHHUS TOTOBO-
pa. Jlymaercs, 4To 3aKOHOAATENIO CIIEAO0BAIO0 OBl B OIpesie-
JICHUW PETHCTPAIUU TIpaBa HCIOJIh30BaTh TCPMUHOJIOTHIO,
KOTOpasi UCTIONb3yeTcs B [ pakIaHCKOM KoIeKce YKPaWHBI,
B YaCTHOCTH BO3HHKHOBEHHE, N3MEHECHHE M MPEKPAIICHUE
mpas.

B ocHoOBe mpaB Ha HEIBI)KUMOE HUMYIIECTBO, HCXOIS
W3 TIOJIOKCHUH 3aKOHA, JISKAT pa3iIH4yHbIe (PaKThl BO3HHK-
HOBEHMSI, TIepexoja, MpekparieHus. HeBo3MokHO cora-
cuthbes ¢ U.B. Crnacubo-®Pareesoii [5, ¢. 151], uto B aTOM
OTIPEIICIICHUH 3aJI0KEHBI TPOTHBOPCUYHUBEIC TOJIOKCHHUS U
3aKOHONATEh CTPEMIJICSA W30€KaTh BOCIPHSTHS HX Kak
pa3nnyHbIX (akToB. MBI CUMTAEM, YTO BEIIHBIC IIPaBa MO-
YT BO3HUKHYThH BIIEPBBIC Y COOCTBCHHHKA, KOTOPBIH, Ha-
TIpUMep, TIOCTPOIIT IOM W TOCYAapCTBEHHAs] PErHCTPaIns
OyaeT MOATBEPKICHNEM BO3HWKHOBEHHS MpaBa COOCTBEH-
HOCTH HaA 3TOT AOM. Bo3nukHoBeHHE mpaBa CO6CTBCHHOCTI/I
Ha OCHOBaHHH JIOTOBOPA KYIUTU-TIPOAAXKH OyIET CUATATHCS
MIPU3HAHKEM IIPaBa 3a HOBBIM COOCTBEHHUKOM B pe3yJIbTaTe
MPU3HAHUS TOCYIapcTBOM (hakTa mepexoqa mpaBa K HEMY
WJIM U3MEHEHUS MTpaBa COMIacHO [ pakJaHCKOMY KOJIEKCY.

Hotapuyc ompeneneH Kak CIeUaIbHBIA CyObEKT, Ha
KOTOPOTO BO3JIAraroTcs (pyHKIIMU TOCYIapCTBEHHOTO PETH-
cTpaTtopa mnpaB Ha HeABWKKUMoe umyiiecTtBo. Hosbiii Ilo-
PAIOK TOCYIapCTBEHHON PErHCTpaliy MPaB HA HEIBHIKU-
MO€ MMYIIECTBO PACIIMPSCT MOJTHOMOYHUS HOTapHhyca Kak
CHennasbHOTO CyObekTa peructparmu. Kpome toro, uto
HOTapuyc NPOBOAUT FOCYJAPCTBEHHYIO PErUCTPALIUIO [IPaB,
KOTOpBIC MPHOOPETAOTCS B MPOIECCE YAOCTOBEPCHUS UM
HOTapHaJbHOTO NIEHCTBUSA, HOTAPUYC MMEET IPABO MPOBO-
JUTH TOCYIAapPCTBEHHYIO PETHCTPALNIO MpaBa COOCTBEHHO-
CTH Ha UMYIIECTBO, Ha KOTOPOE B MPOIlecce HOTAPHUAILHOTO
JNEHCTBUS ¢ TAKUM UMYIIECTBOM TPAaBO COOCTBEHHOCTH HE
OBLITO 3apETUCTPUPOBAHO.

Hotapuyc He mosmgHee cienmyromiero pabouero IHs C
MOMEHTA MPUHATHS PEIICHHUS O TOCYIapCTBEHHON peru-
CTpaIlUH PaB BBIAACT JIMYHO 3aSBUTEIIO I OTIIPABIISICT
nouToi u3BneueHue ¢ [ocynapcrTseHHoro peecrpa npas. Ta-
KUM 00pa30M, MOJTHOMOUHS FOCYIaPCTBEHHOTO PErHCTPATO-
pa 1 HOTapuyca ypaBHEHBI. I3MeHCeHHS KOCHYIIHUCH OTIIPaB-
KM KON JTOKYMEHTOB, TPEIOCTABICHHBIX HOTAPHYCY 3a-
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SIBUTEJIEM JIJIS1 IPOBEACHUS TOCYJapCTBEHHOM perucTpanuu
BEIIHBIX MpPaB, BCIEACTBUE YEr0 CPOK AT 3TOTO MPOUIEH
710 5 paboumx JHEeW ¢ MOMEHTAa IPUHSATHS PELIEHUs O TOCy-
JIapCTBEHHOM PErucTpaluy BelHbIX paB. M 310 Joru4Ho,
MOCKOJIBKY HOTapuyC B J€HL IMPUHATHS PELICHHUS O TOCYy-
JAPCTBEHHOM PETUCTpAIK BELIHOTO MpaBa PErUCTPUPYET
€ro B rOCYJapCTBEHHOM PEECTpe, a Ha MPOTSKEHUU ISATH
pabouux AHEH OTIpaBIseT KONUHU JOKYMEHTOB B OpTraH pe-
THCTpauu 1yisi GOPMUPOBAHHS PETUCTPALMOHHOTO Jiejia 1
€ro TOKM3HEHHOTO COePEeKEHUS B apXUBE 10 MECTY HaXO0XK-
JIEHHS HEJIBUKMMOTO UMYIIIECTBA.

Ecimun o6patutecsi K 3aKOHOAATENBCTBY, HampHUMeEp,
I'epmanuu, To MeXxay 3aKIIOYEHHEM BEIHOTO J0TOBOpa U
BHECEHHUEM 3allUCH B TOCYIAPCTBEHHBI PEECTP BO3HMKA-
eT mpaBo okumaHus [6, c. 232-253]. Kak momguepkuBaeT
M.B. XKyxokanos [5, ¢.62], B pOMaHCKUX NPABOBBIX CHUCTE-
Max 3asiBJICHUE TI0/1aeTCsl JII000H CTOPOHOI CeNKH He3aBH-
CcUMO OT Apyroi. OOBSICHAETCS 3TO TEM, YTO PEECTp MPaB U
CZEJIOK BBITIONHSIET MPUHIUITHAILHO HHYIO (DYHKIIUIO: BMe-
CTO PETUCTPAIMH [TPAB UMEET MECTO 00CCIICUCHHUS YOI Y-
HOCTH (IJIACHOCTH) CJEJIOK, YTO SIBJISETCS HE SJIEMEHTOM
(haKTHYECKOro COCTaBa, C KOTOPHIM CBSI3BIBAIOT BO3HHK-
HOBEHHE BEIHOTO IMPaBa, a CPEIACTBOM CO3JIaHMS MPEUMY-
LIECTB Mepea APYTUMU MOKYIaTeNIIMU.

BriBoasbl. Takum 00pa3om, HOTapHUyC HCIOJHEHUEM ITy-
OMMYHBIX (DYHKIHI, KOTOpBIE epeJaeT eMy TOCylIapcTBO, B
YaCTHOCTU M TOCYJapCTBEHHOTO PETHUCTPATOPa, MOATBEPIK-
JIaeT, 9YTO MHCTUTYT HOTapHaTa B COBPEMEHHBIX YCIIOBHSIX
MOXKET BBICTYTIATh TAPAHTOM PEATU3ALNH [IPAB U HHTEPECOB
TpakAaH ¥ IOPUIMUECKUX JIUI B c(hepe BEIIHBIX IPaB U UX
oOpeMeHeHHH, a TaKke YCHeUHoH (HopMoii OXpaHbl U 3a-
LIMTHI IIPaB U UX oOpeMeHeHnil. BoamoxkHOCTH HOTapHuara

perucTpupoBaTh BELIHbIC MpaBa NPU YAOCTOBEPEHUH UM
JIOr0BOpa € HEIBUKUMOCTBIO €CTh [IOATBEPKACHUEM TOIO,
YTO HOTAPHYC PeasU3yeT Croco0 3aluThl 1paB, 3 HIMEHHO
IIPU3HAHUE [IPABA, YTO SBIISETCS MEPOIl MPEBEHTUBHOTO Xa-
pakrepa U rapaHTueil OT BO3MOXKHBIX HAPYIIEHUH BEIIHOIO
IpaBa TPETbUMU JIULAMHU.
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